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PEY PEMAKIIMJE 


IIpasuu dakyitet Yuupepsuteta y beorpany yBek je HeroBao jaky 
Tpaquunjy “w3yyaBarha WpaBHe ucTopuje. mena nionyr Teogopa Tapa- 
HoBcKor, Ajekcangpa Conosjepa, An6epra Bajca, []paromupa Crojuesuha, 
Jby6nye Kanguh, Jenene Jannnosuh unu O6paga Cranojesuha ocrapuna 
cy Hem36pvicmB Tpar y OBOj Hay4HO}] AMcHMMAMHM — am u, CacBMM CuTyp- 
HO, y opMuparhy reHepaliMja IpaBHuKa Koje cy MMase Ty IpMBMernjy 
[la Cylyllajy HMXOBa IpefaBatba. Cpehom, oBu BeMKaHM Cy OCTaBMIM 13a 
ce6e JOcTOjHe HacieqHUKe, KOjM cy TpeyaBaiM U wtaHOBMMa OBe peyfaK- 
umje. Mama ce y JaHalitme Bpeme, ycie] KpaTKOBMYOr parMaTu3ma, Ha 
MHOIMM i1paBHuM caky/ITeTMMa y 3€M/bM M MHOCTpaHcTBy 6poj UpaBHOMc- 
TOPMjCKMX IpeyMeta CMabbyje WIM HMXOB CTaTyc CBOAM Ha U360pHe yMec- 
TO o6aBesHux, IIpaBHu dakynter YHuBepsuteta y beorpayy ouysao je 
CH@KHO TPOjcTBO OMmMITeobaBesHUx IpeyMeta — Pumcko (mpuBaTHO) mpa- 
BO, YnopeqHy IpaBuy Tpayuuujy “1 Cpricky npaBHy McTopujy; Upuye, Hux 
MoypxaBajy upeymetTn L]pKBeHo npaBo u PeTopukKa, KOjM MOK]a HMIcy Uc- 
TOPMjCKU y K/laCM4HOM CMMCIIy Te ped, aM Cy CBaKaKO YCKO I1lOBe3aHM Ca 
uctopujom. He rpe6a cmeTHyTu c yMa HM fa Ha Dakyztety noctoju Forvm 
Romanvm — Kny6 upvijareba puMckor mpaBa M aHTMKe, KOjM CKOpo CBaKOr 
lleTKa yBeye OKyIvba Ipodecope Mu CTyfeHTe 3aMHTepecoBaHe 3a KyITypy 
aHTMKe M IIpaBHy MCTOpMjy yOrlTe, y KOjeM Cy ipefaBatba [pyKasim MHOIM 
BeIMKaHM JoMahe u cBeTCKe HayKe, a KOjM ylIpaBo OBe rosMHe ciaBM 6mMc- 
TaBMx 50 roqMHa MocTojaa. KonayHo, HeyjaBHO IIpeMMHyIM mpodecop 
Anau Borcon, KOMMapaTUBMCcTa MU WpaBHM McTOpMuap CBeTCKOr Ivlaca, OC- 
HoBao je 2005. rommue Ha Halliem dakynTeTy PoHAalMjy Koja HOCM HeTOBO 
UMe, a Koja Harpabhyje HajOoybe CTy[eHTCKe pafoBe KOjM ce OaBe T1aBHOM 
TeMoM “3 BorcoHopor orlyca — 1paBHMM TpaHciiaHTuMa. 

Ocuusatee ,,BecHukKa IpaBHe UcTopuije’, Jaksle, IpeyqcTaByba camo je- 
[aH JjaybM KOpak Y Of[aBHO 3allO“eTOM HUY, asi TO je UlaK KOpak Ha Koj 
CMO BeoMa IlOHOCHM. I] oBor Yaconuca je 4a CTyeHTMMa OCHOBHMX MM 
MOCTAMMIOMCKUX CTyBMja (He HyKHO IpaBuHux dakynterta!) sanHTepeco- 
BaHMM 3a IIpaBHy MCTOpujy Upy2KM UpwauKy fa objaBe cBoje pagose, amu 
Mf [ja TUMe TIpMByde OHe KOZ, KOjux ce by6aB IpeMa OBO] OOsacTM jo yBeK 
HMje pasBua y jacHO McTpaxMBayKO MHTepecoBarbe. Crora, ,,BecHuKk 


10 


WORD OF THE EDITORIAL BOARD 


The University of Belgrade Faculty of Law has always nurtured a 
strong tradition of studying legal history. Names like Teodor Taranovski, 
Aleksandar Solovjev, Albert Vajs, Dragomir Stojéevi¢, Ljubica Kandic, Je- 
lena Danilovi¢ or Obrad Stanojevi¢ have left an indelible mark in this 
scholarly discipline - but also, for sure, in the formation of generations 
of lawyers who had the privilege to listen to their lectures. Fortunately, 
these greats left behind worthy heirs, who have also taught the members 
of this editorial board. Although nowadays, due to short-sighted prag- 
matism, the number of legal history courses at many law faculties in the 
country and abroad is decreasing or their status is reduced to electives in- 
stead of compulsory ones, the University of Belgrade Faculty of Law has 
preserved a strong trinity of compulsory subjects - Roman (private) law, 
Comparative legal traditions and Serbian legal history; these are support- 
ed by Ecclesiastical law and Rhetoric, which are perhaps not historical 
in the classical sense, but are nevertheless closely related to history. We 
should not forget either that the Faculty is also the home of the Forvm 
Romanvm - the Club of Friends of Roman Law and Antiquity, which 
gathers professors and students interested in the culture of antiquity and 
legal history in general almost every Friday night, where many renowned 
Serbian and foreign scholars have given their lectures, and which is cel- 
ebrating its splendid 50" anniversary this year. Finally, the recently de- 
ceased Professor Alan Watson, a world-renowned comparativist and legal 
historian, started a foundation bearing his name at our Faculty in 2005, 
which awards the best student papers dealing with the main theme of 
Watson's work - legal transplants. 

The establishment of the “Herald of Legal History”, therefore, repre- 
sents just another step forward in a series begun a long time ago, but a 
step we are very proud of nevertheless. The aim of this journal is to give 
undergraduate and postgraduate students (not necessarily of law facul- 
ties!) who are interested in legal history the opportunity to publish their 
work, but, at the same time, to attract those whose love for this field has 
not yet developed into a clear research interest. Therefore, the “Herald of 
Legal History” is a herald in two ways: both in the sense of a journal that 
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Peu penakunje 





paBHe ucTopuje“ je BeCHMK JBOCTpykKo: mM y cMucmy rmacusa Koje he 
UWIMpMTM HOBOCTM M3 CBeTa Hallie JMCIMIIMHe, alm My TOM cMuciy fa 
je cBaku MiagM ayTop Koju Oyfe ObjaBuo cBOj TeKCT y HeMy BeCHUK 
jewHe HoBe elloxe uctpaxuBara. IIpapya uctopuja ce 6aBu cTapuHOM M 
mpowouhy - am ympasBo cy rmacoBu MilagqMx wHeHa byfyhuoct. ’Kenn- 
MO Ja MM IIpy2KUMO IIpMMKy Ja ce uyjy! 

Beoma HaM je Jparo WTO Hac Ha IyTy Ka TOM IWMby NOApxKaBajy jour 
Ba MOfyxBaTa KOjM Jjajy CHary WpaBHoj uctopyju. JeqHo je Beh noMenyTa 
MougauMja Anan Borcou: noyveB off OBe TOAMHe, NOOeAHMUYKM pay, Ca KOH- 
Kypca Dousayyje he ce, yMecto Ha Be6 crpanuyn Dousauje, objaBbuBa- 
Tu y Becuuxy. Y opom 6pojy ce Beh Hama3su NobeqHMYKN pay, Ca KOHKypca 
3a 2019/20 mikocKy roqMHy — 4Mju ayTop je, CTMiajeM OKOHOCTH, jelaH 
Of, WIlaHOBa OBe pesakyuje. pyro je MehyHapoyHa cTyeHTcKa KoHdepeH- 
yuja Iustoria, koja he ce nove Off OBe TOAMHe, HajjaMo Ce, peOBHO OfpKa- 
Batu Ha I[paBHoM dbaxyntety YuuBepsuteta y Beorpayy, a wjum yyecHn- 
uma hemo yaTu mpuuKy fa OOjaBe payoBe y Halllem Yaconucy. 

Haxkasloct, WaHyeMMja KOpoHaBMpyca NWopemetusa je cBa 306uBakba, 
Ila MU oBa. HactaBa Ha Halliem dakymtery je Behu feo Apyror cemectpa Ap- 
*KaHa OHMajH, IpesjaBartha Ha Dopymy cy oTKa3ana, a Iustoria je of Mapta 
oIor%KeHa 3a OKTOOap oBe roqMHe. M3 uctux pasnora, M MpMiupema NpBor 
6poja Haller dacomMca NoTpajama je BUUIe Hero LITO CMO O4eKMBAIIN, a 
lpeTmnocTaBbamo ja he cBeTi0 faa yrveyjaTu, yMecTO Ha MeTO, TeK Ha 
jecen 2020. roguue. VUinak, 607be uKay Hero HMKaJ] — y OBMM OKO/IHOCTU- 
Ma, HajOuTHMJe je ja 3allOUHeMO Ca V37Iax%KerbeM, Ila he OuTM BpeMena ja 
ce pacnopey o6jaBbuBatba HOpMasusyje. Beh qoK muulemMo oBe pefose, 
IIpMcTwKy HaM M HOBM payoBMm 3a Apyru 6poj BecuuKka - u N03mBaMo u 
cBe [pyre 3auHTepecoBaHe [la HaM TOWaby CBoje TeKCTOBe! 

Becuuk o6jaBbyje yoOuuajeHe BpctTe payjoBa Koje MoxeTe Hahu u y 
IPYIMM aKaJjeMCKMM YaCcONMcuMa: Tipe cBera WiaHKe KOjM Wpef{cTaBybajy 
UCTpaxkKMBauKM pay, CTyWeHaTa, ay M Wpukase KibMra (Makap Ouse ul cTa- 
pujer JaryMa u3iaxKerba), Kao U pa3sHe IpMroyjHe TeKCTOBe (M3BellTaje C 
KoH@epeHMja U OKPyr7IMx cTomoBa, HeKpoviore Mt c7.). Mehytum, Ty cy u 
Be Mate yoOmuajeHe KaTeropyje: CTyeHTCKM MpeBowM wWiaHaKa peHO- 
MMpaHMx aKaJJeMCKMXx ayTopa MIM M3BOPHUX TeKCTOBa (ca 6v710 Kor je3n- 
Ka Ha Cplicku WI eHIJI€ECKM) u MHTepBjyu Ca peHOMUpaHMM HaytHunyumMa 
KOjM ce 6aBe IpaBHOM MCTOpMjoM, a koje, Takohe, o6aBbajy cryqeHTH. 
OByMe 2KenMMO Jia CTMMy/IMIIeMO CTYJeHTe Ja Ha O10 KOjM HAYMH KOjM 
MM HajBUIlle eK McHObe CBOje MHTepecoBalbe 3a IIpaBHy McTopHjy! 

Ha xpajy, *xemlemm OucMo ja ce 3aXBaIMMO CBMMa KOjM Cy M371arKerbe 
Becuuka yuuHuan Moryhun. IIpe cBera, uiaHopuma Kateppe 3a npaBHy 
uctopujy IIpapyor d@axynteta YuuBepsuteta y Bbeorpayy, Koju cy moKpe- 
HY/IM MHUWMjaTMuBy 3a HeTOBO OCHUBalbe, M Ipodecopy 3opany Mupxo- 
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will spread news from the realm of our discipline, but also in the sense 
that all the young authors who publish their texts in it are heralds of a 
new era of research. Legal history deals with antiquity and the past - but 
it is the voices of young people that are its future. We want to give them a 
chance to be heard! 


We are very glad to be supported on the way to that goal by two more 
endeavours that give strength to legal history. One of them is the afore- 
mentioned Alan Watson Foundation: starting this year, the winning work 
from the Foundation’s competition will be published in the Herald, in- 
stead of on the Foundation’s website. This issue already contains the win- 
ning paper from the contest for the 2019/20 school year - the author of 
which, by coincidence, is one of the members of this editorial board. The 
second is the international student conference Iustoria, which, we hope, 
would be held regularly at the University of Belgrade Faculty of Law, start- 
ing from this year, and whose participants will be given the opportunity to 
publish their papers in our journal. 


Unfortunately, the coronavirus pandemic disrupted all events, includ- 
ing these. Classes at our faculty were held online for most of the second 
semester, lectures at the Forvm were cancelled, and Iustoria was postponed 
from March to October this year. For the same reasons, the preparation of 
the first issue of our journal took longer than expected; we assume that it 
will see the light of day, instead of in the summer, only in the fall of 2020. 
Still, better late than never — in these circumstances, the most important 
thing is to begin the publication, and there will be time for the publishing 
schedule to normalize. As we write these lines, we are receiving new pa- 
pers for the second issue of the Herald — and we invite all others who are 
interested to send us their texts! 


The Herald publishes the usual types of papers that one can find in 
other academic journals: primarily articles that are the research work of 
students, but also book reviews (even of older books), as well as various 
event-related texts (reports from conferences and round tables, obituaries, 
etc.). However, there are also two less common categories: translations of 
articles by renowned academic authors or of source texts, done by stu- 
dents (from any language into Serbian or English) and interviews with 
renowned scholars in the field of legal history, also conducted by students. 
With this, we want to stimulate students to express their interest in legal 
history in any way that suits them best! 

In the end, we would like to thank everyone who made the publi- 
cation of the Herald possible. First of all, to the members of the Depart- 
ment of Legal History of the University of Belgrade Faculty of Law, who 
initiated its establishment, and to Professor Zoran Mirkovi¢, Dean of the 
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Bithy, WekaHy DakyzTera, KOjM je OHEO OMyKy 0 OCHMBalby YaconMca u 
MMeHOBaO Hac 3a WIaHOBe pefakyMje. 3aTMM, CBMM TIpodecopuma Koju 
cy NospxKaiM YaconMc KaO YaHOBM Mpowmpevnor ypehuBauKor of6opa, 
M CBOjJAM BpeyHMM CaBeTMMa JOMpMHenM fa oH 6yze Oo, Kao u CBUMa 
KOjM cy IpuctamM fa Oyfy pelleH3eHTM 3a Halll YacONMC M fa TaKO T0- 
MOrHy 1o6oblWaby KBaIMTeTa payOBa KOjM ce y HemMy ObjaBbyjy. Cauma 
KOjM Cy y4eCTBOBaIIM y HOCIOBMMa yoOmMuaBalba YaACOIIMca Kako OM Bac 
MO3qpaBMo y WTO MenlmleM pyxXy — Off JM3ajHa KOpMija, IpeKO 7IeKType, 
HO Iiputipeme 3a WiTaMily. VM, KOHadHO, HajBulle CMO 3axXBaJIHY HallMM 
ayTOpMMa — IWITO MX 3aHMMa MpaBHa MCTOpMja U WTO MMajy 2*Kapa U UHTe- 
pecoBatba 3a Hay4HM pay, KaTKay Beh vu off MpBe rosqMHe OCHOBHMX CTYy- 
quja! Bes cBux Bac He 6m Oumo OBOr YacomMca — CTOora MCKpeHO XBaJla 
ocTaHuTe ca Hama! JIa, ca BpeMeHOM, M M3qaBarbe BecHukKa octane jeyqHa 
ela Myra Tpaguunja. 


peqaxunja Becuuka npaBHe McTopyyje: 


nou. 7p Huna Kpmipannn, riaBHu ypeyqHuk 

asuy Byanuuh, 3ameHuk rmaBHOr ypeyqHuKa 

Caza BojHosuh, huna Inapanh Kocruh, 

Munom Kuexesuh, Anura Cranxosuh, hophe Crenuh 
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borgau IT. CTOJAHOBM'h* 


OCBPT HA YIULAJ PEJMTVJE 
HA YP-HAMYOB 3AKOHMK 


Cymepcka yueunuzauuja je, ocum muoiux gociiuinyha, usnegpuna u najcimapuju 
cauyeanu upasnu ciiomenux — Yp-Hamyoe6 3aKonuk, Koju je ciuap upeKxo ueiiupu 
mumenujyma. C 063upom Ha to ga je 3aKoHUK mMaxom ceeiosHu iMeKcil, 6e3a U3- 
mehy teia u tionuieuciiuuxe cymepcxe penuiuje Ha tipeu ioineg u3inega itocpeg- 
na. Mehyitium, yiipaso je penuiuja jegan og Kmyunux dakiiopa Koju omoiyhyjy 
pa3syMe6atve U 060i, a U KaCHUjUux KNUNOtUCHUX 360pHuKa. Hajeuwe mecina ona je 
goouna y uponoiy 3aKonuKa, y Kojem ce enagap lpegciiaéma Kao otlenoilieoperbe 
6oi06a Ha 3emsbUu. 3akoHogasay, Kopuciliu penuiujy, Koja je y ceum gpesHum YUu6u- 
jusayujama umana oipoman yiiuyaj Ha ceaKogHeenu *KuBoil, Kao MohHo cpeg- 
C60 30 UOCIMUZAtbE MewEHOI UUsA — MOKOPAsatea ceux CnoOje6a CiMaHOBHUUIeA 
roeiogum Hapegbama. Marou yiiuyaj je ociieapuna na came Hopme 3aKoHuKa, anu 
Hu Wy Huje LoimiiyHo Upeoenagao cexynapHu Kapaxkiuep. PenuiujcKko yiememetve 
iocitoju y gee ogpeg6e Koje ce ituuy boxjei cyga peke, upauuonannoi goKasnoi 
cpegciliea yillememenoi Ha Beposatey ga boi, Kao epxosnu cyguja, Hehe goseonuiliu 
upexpwuouy Hopme ga uzbeine Kasny. Hajsag, y gupeKiinoj 6e3u ca penuiujom je 
u jegHa Hopma Koja ce iuue 3axneiee 


Kpyune pean: Yp-Hamy. - Iponoi. - Bowju cyg. - 3axnemea. 


1. YBO]] 


Yp-Hamyos 3aKoHUK pey[craByba jesquy Of HajsHavajHMjux TeKOBUHA 
OrpOMHOr CyMepcxko-akaj{ckor Hacieha. Ou je, 3alpaBo, upaBHM WaHjyaH 
uyBenor Ena o [mmramenly — cro KaO WTO CiaBHa IIPMIOBeCT O 7lereH- 


ss AyTop je crygqeHT mpsBe roquue IIpasnor daxyntera Yausepsuteta y beorpany, 


bogdanst622@gmail.com 
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japHOM Kpasby YpyKa Ipey{cTaByba HajcTapuje NO3HaTO KIbIDKeEBHO Jfev10, 
Tako u cia6o O4yBaHe IIMHeHe T0uMTe MpoHalene zy2%* Meconotamnyje! 
peyctTaBybajy HajcrapMju 3aKOHMK y McTOpuju. Y peKOHCTpyKUMjM OBOT 
3aKOHMKa Kopmuthena cy Tpu M3Bopa (rmmHeHe TabmMue), Koj NOTMIy 
M3 Tpu rpayja Koja ce Haase y JaHawmem Vpaxy: Humypa, Ypa u Cn- 
Mapa (qoqyule, MocToje MHAMMje Fa u WNouNa “3 Cumapa noTuye U3 
Hunypa)?. Mako To nuje Koqng@uKayyja y MofepHoM cmucry Te pexu, 1 
yMpKOc ToMe ITO je jako Mazo cbparMeHaTa CayyBaHO, OHM Cy JOBOHM 
[la WOKaxy fla je 3AKOHMK TOKpuBao UM rpahaHcko M KPMBMYHO paso. 


Upsu? kimnonncun 360pHuk jouer je oKo 2100. roquue m.H.e. Jo- 
HOCM/al] 3AKOHMKa HU JO Jana JlaHaliHer HUje NO3HaT. HayKa ce cnopu 
OKO J[Ba UMeHa — jej{HO je Bulajjap U3 MMeHa CaMOr 3aKOHMKa, OCHMBAY 
Tpehe amuacruje Ypa,* a ypyro je Heros cmH, Japosuru Iyaru, uyBenu 
»MOhuHu Wap Of cBe YeTMpM cTpaHe cBeTa‘.? OxBaj cyKO6 MMUberba He 
jetbaBa HM JJaHac, C TUM ITO y CaBpeMeHOj Hay ulak WpeoBlayjaBpa 
MMlllyberbe fa ra je Foueo Ilynru. IIpeseo ra je ca cyMepcxor je3suka je- 
aH Of HajtyBeHMjnx acupomora CBMX BpeMeHa, AMepuKaHall jeBpejCKor 
mopekia, Cemjyen Kpamep, Koj ra je “ mpegycTaBuo y ucTaHOyicKom 
Mysejy antuukor opvjenta 1952. Osum jorahajem 3sappuiena je eTama 
OTKPpMBalba K/IMHOMMCHUX 360pHMKa (mpeTXOHO cy cBeTy Obenosabe- 
HM 3axonnuk JImnut-Vimrapa, bunanamun, Kao U Haj4yBeHUju Of HUX 
- Xamypa6vjeB 3aKOHMK), Te je IpaBHa HayKa Tajja Morya fla KpeHe y 
cBeoObyxBaTHUje M3yyaBalbe I1paBHOr CMCcTeMa JjpeBHUX Hapoyla Meco- 
mloTaMMje. 


Viako cy cadyBaHM camo Hposor u Mau 6poj oppenaba, jacHo je ma 
je BUCOKO pa3sBujeHa CyMepcKa LMBMIM3allMja CBO] IpOciepuTeT McKa3a- 
ja My WpaBHOM cucTemy, onm4eHoM y Yp-Hamyosom 3akounky. IlorKpe- 


1 Hunyp je 6uo jeqan of HajsHavajHMjux NOMMTMYKUX M penMrMjcKMx eHTapa y MHO- 
TMM [IpKaBaMa koje cy ce cmewuBane y Mehypeujy. Ocum rabanya 3HayajHux 3a 
upaBHy McTopujy, y memy cy mpoHalyene m one eceHUMjanHe 3a UCTOpujy KHIDKeB- 
HOCTM - KIMHONMCHM PparMeHTu Ena o Tuarameuty. 

2: Martha T. Roth, Law collections from Mesopotamia and Asia Minor, Scholars Press, 
Georgia 1995, 14. 


3 Benuxa omrehenoct tbparmenata YpyKarmue cipeuvna cy OBaj 3aKOHMK, JOHeT y 24. 
Beky lpe H.e. y Jlarary, qa MoHece Ha3MB HajCTapujer CatyBaHor MpaBHor cIIoMe- 
uuka. Bugu Niels Peter Lemche, Biblical Studies and the Failure of History, Taylor & 
Francis Ltd, London — New York 2013, 51. 


4  Tlepwoy mocrojata ppxKaBe HeKM Ha3sMBajy M CyMepcKa peHecaHca (HeKaj| M HeO- 
cyMepckM Mepviog), c o63MpoM Ha To fla je, HakoH MpeBmactu AKabhaHa, BpaTuo y 
WeHTap 36uBakba Bilafjape HajcTapuje MosHaTe UMBUNUsayuje. Bugu Amenu Kypr, 
Ciapu uctiox, 3aBog 3a yhOeHMKe M HacTaBHa cpeycTBa, Beorpag 2004, 55. 


5 Douglas Frayne, Ur III Period (2112-2004 BC), University of Toronto Press, Toronto 
- Buffalo - London 1997, 92. 
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Il/bebe OBE TBP] be Hala3uM y HaYMHy POpMysMcalba 1paBHUX HOPMM, y 
OOMKY KOHAMIMOHATHO UspaxeHe TMCHosulMje, Wocie vera creqM mpe- 
WM3HO ofpeheHa cBeTOBHa Ka3Ha (Ha IpuMep: ,AKo 4o6eK OiiKUHE HOC 
gpyiom “o6eKy Ca..., OH HeKa ogmepu u pega 40 wexKena cpe6pa“),° Kao 
My HemoctTojawy ofMa3ze 10 upuHyuny OKO 3a OKO, 3y6 3a 3y6%, T3B. 
TaIMOHa, KapaKTepMCTMUYHOr 3a KaCHMje, MHOTO claBHUje 3aKOHUKe Of 
Yp-Hamyogor — crapoBaBMOHcKN (amoputcKu) XamypaOujeB 3aKOHNUK uu 
Mojcujepe 3aKonuke cay[poxaHe y CrapoM 3aBeTy, Kao UM 3a PUMCKU 3aKo- 
HUK JjBaHaecT Tabla. 


Yp-Hamyos 3aKOHMK Ce y MHOFMM CBOjMM Ofpeqbama ofypapa ca 
KaCHVjMM KIMHOMMCHMM 300pHuyMMa, WTO MMUIMUMpa BemuKU Opoj 
IiIpaBHUX TpaHciaHaTa y WpaBHOM cMcTemy jpeBHe Meconortamyje. 
TlotiyHo je jacHo ja cy ce Bunanama, Xamypa6u MU NOTOHM 3aKOHOFAaBLUM 
yrueyanu Ha Texct “3 Hunypa. IIponor, y kojem cy 6oroBm nocnamm Bia- 
apa jja 3aBeyje paBLy Ha 3eM/bU, KaCHUMje Hala3MMO KO], CBMX Dpyrux 
K/IMHONMCHUX 360pHuKa. cto BaxKM M 3a MHOFe Apyre ofpenoe; Ha Upu- 
Mep, OHe 0 602Kjem cyfzy. CaMuM TuM, Mako je HaliMcaH Iipe Bulle xMbaya 
roy{MHa, OH YTMYe M Ha Janae Bpeme. Kapaktep MogepHOcTu Haa3umM 
y IPMHUMIy KOMMO3MIMje 3a yaMHeHO e0, LITO CaMO JOKa3yje KO/IMKO 
je oBaj 3aKOHUK Ovo McHpex cBor BpeMeHa. OulTpe Ka3He CMaTpaHe cy 
HelloTpeOHMM, Te je 3a BehMHy 3104MHa Ova FOBOHa HOBYaHa Ka3Ha 
KaO I1OJ\CeTHUK 3a TO KaKO ce Tpe6a NoHalaTu. 


2. PEIVTMUJA U WPEBHO IIPABO 


Penuruja, KaO HajKOMIMIeKCHMjU OOMMK BepoBalba, pescTaBybasia je 
TeMeyb 3a USIpaliby CBUX HajCTapujux UMBUAMZalMja CBeETCKe MCTOpHyje. 
Iben yTuyaj Ha Hapoye U DpxKaBe ca caMOr NOWeTKa CBeTCKe MCTOpHje 
6uo je TOIMKO BeNMKM a, 3alpaBo, Hy MoucToBehyjemo ca KbyYYHMM 
obenexkjuMa qaTux ppywitaBa. Visy3seraK He WpescTaByba HU HajcTapyija 
cBeTCKa IMBUNIM3alMja — WpeBHu Cymep, Koj je yqapuo Temeybe cBeTy 
KaKaB JJaHac Mo3Hajemo. Mnak, Mako ce pay O WMBUNIM3alMju ca CaMOr 
WoueTKa byACcKe ucTopuje, CyMep je MoKa3ao fla je y MHOrO 4YemMy 6u0 
HallpeyjaH, la TaKO UM Y MpaBHOM CMCTeMY, KOjM je y BeMKOj Mepu OcO- 
6ohex penurrije. 


Kako cy ApyllTBa Kpo3 MCcTOpMjy eBonyupana, yTMuaj pemuruje Ha 
IBUXOBe 2KMBOTe O10 je cBe Matbu. JJakie, HeH HajBehu yTuuaj benexu 
ce yY IPMMMTMBHMM LpaMcTOpujcKMM JpylWITBMMa M3 KOjMx cy ce KacHMje 


6  Bojucnas Cranumuposuh, Xpeciiiomaiiuja 3a yiiopegny iipaeny iipaguuujy, paBuu 
daxyntet Yuusepsuteta y beorpagy, beorpag 2016, 13, umau 20. 
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pasBue IpBe UMBUAMsalMje. 3a pasiuKy OF IPMMUTMBHMX [pyliTaBa, 
KOja OWIMKyje BepoBalbe y OoroBe ca 6e3IM4HOM M HaTypamMcTM4KOM 
aypoM, IIpBe UMBUAM3aluje KapakTepullie OOpasoBalbe NaHTeoHa y KOjeM 
60roBu, OCMM LITO MMajy aHTpomomMopdaH OOK, Mocenyjy u pasrpaHu- 
ueHe Mebhyco6ue HaflexKHOCTU uM ObaBbajy pasiuante pyKHuMje. Meby 
IbMMa, KaKO HarylatiaBa Maxc Be6ep, jaBa ce u moce6aH Oor 3a mpaBo- 
cyhe Koju je 3apaBo upaorall KacHuje eTuuKe KBamuduKkaluje 60.%KaH- 
ctBa: To je y Ungujn Bapyna, Maar y Erunry, re Anonon unm Temuya 
y Ipuxoj.”? Uypenu Hemaykn commonor 3aTMM HaBOAM rmaBHe ApyuiTBe- 
HO-MCTOpNjcKe pasiore WojaiaHUx eTMYKMX 3aXTeBa TIpeMa OoroBMMa, 
Meby Kojuma cy Haj3HayajHuju: (1) pacryha moh u 3axtTesu 3a KBasIMTeT- 
HO ypebenum mpaBocyhem yHyTap BemMKUX NOMMTMIKUX 3ajeqHuta ut (2) 
cBe Behu oncer paljMoHamHor CxBaTatba CBeTa KOjM MOMIeKe 3aKOHMMa 
mpupoye kao cmucieHor, ypehexor Kocmoca.® 


Bucokn cTeneH pasBujenoctm Yp-Hamyosor 3aKOHMKa, OCMM IIOMe- 
HYTMX, OFeqja ce U y HeroBoj cekymapHoctu. Visoctajy 6um0 KakBe pe- 
MUIMjCKe Ka3He, KOje Cy BpMo yecTe y apXaM4YHMM [JpyWITBMMa y KojMMa 
lipeyctTaBybajy of[pas crapMx, IpPMMMTMBHMX BpeMexHa. Vinak, a 3aKOHMK 
HMje IOCBe CBETOBaH TeKCT BUM ce y: 1) mpomory 2) TBe HOpMe Koje ro- 
BOpe O T3B. boxKjem cy M 3) jeqHO] HOPMM Koja HOMME 3akseTBy. 


Kao mITO je OBO3eMasbCKa [[prKaBa CaMO CIMKa HeOecKe [IprKaBe, TAaKO 
cy, IpeMa BepoBalbiMa peBHUx Hapoyja Mebypeyja, u oBoseMasbcKe OF - 
pen6e, 3aKOHM M WpaBo camo ofpa3 HebecKUXx, BEYHUX M UpMposHMUx 3a- 
Koua.? Jby[CKM 3aKOHM Ce MOLY M3MeEHMTM M 3aMeHMTM ApyrMma, amu ce 
Ip“ TOM Mopajy pyKOBOZMTU 602%KaHCKMM 3aKOHMMa. BeposatTuo je fa ce 
[peBHM CTaHOBHUK Cymepa Yp-HamyoBom 3aKoHMky 6e3ycOBHO NOKO- 
paBao, cxBatTajyhu 3emaybcKy CuTyaljMjy KaO HeITO WITO je of Sora qa- 
to.!° Kako y ouma Behune 61ucKOMcTOUHMX Hapoya 6oroBu Hucy bua 
HeMopasiHa, Beh uncTo MopamHa 6utha,!! TaKo cy ce “ 3aKOHM Koje Cy OHM 
HaMeTa/IM CxXBaTa/IM KaO HeyIIATHO MCIipaBHyM. AKO 3aKOHM ToTMuYy OF 
CBeTMUX YMHUMalja, OUMTeqHO je Ta he ce OHM CTapaTM O HMXOBOM M3- 
Bpllery, Ma je Orpeliierhe 0 3aKOHE MOCMaTpaHO MCTO Kao UM Orpelllerbe O 
came 6orose, 3a 4MM cy cileqMne GorxKaHcKe caHKynyje.!? 


Max Weber, The Sociology of Religion, Methuen & Co. Ltd, London 1965, 35. 


Ibid., 35-36. 

9 Marko Vi8i¢, Zakonici drevne Mesopotamije, Sluzbeni list Srbije i Crne Gore, Beograd 
2003, 126. 

10 Ibid. 

11 Ibid. 

12 Ibid. 
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3. IPOJIOT 3AKOHNUKA 


IIponor je cacraBHM Jeo MHOrMx CTapoBeKOBHMX Jena, Guo fa cy y 
IMTawy aHTV4Ke rpuke Apame, Xomeposy eros WIM KIMHOMMCHM 360p- 
HMM papa. OBakaB YBOAHM Jeo, KOju je UsparxKeH y O6MKy MHBOKaLNje, 3 
KapaKTepmille CBakM Of, npoHahenux 3aKoHuKa Meconoramuje. 


Iponor! (m1 3aKoHMK) NOUMHY MIpescTaBybatheM 3akKOHOPaBla: 


(A i 1-30:) ... Yp-Hamy, mohnu paiinux, enagap ipaga Ypa, enagap 
3emama Cymepa u Axaga... On je ycidanosuo ga 21.600 cura jeuma, 
30 oeauya, 30 cuna byitepa 3a meceu, bygy pegosHa gaéated... y 3emM7bU 


Tlopey cacBum ovekvBaHor onmcnBata Bilafapa,!’ Kao uw HaBohema 
TepuTopuje Kojy Moceyyje (pu ywemy ce Aaje IpeqHocT Cymepy, Mako 
je upepnacr Akaga BpeMeHcku 6uza O7mKa), CeqM HOpMa O Bpo Mmpe- 
IM3HO ofpeheHoM WaHKy KOju je Blafjap HaMeTHYO CBOjMM NoyaHMyMMa. 
BnTHOCT OBe HOpMe, KOja Ce Orvleyja M y YAHeHMINM Ja je CTaBybeHa Ha CaM 
moveTaK 3aKOHNKa, exKM y oOaBesu CBaKor rpahaHuua fa WaTu puKcn- 
paHm ropes. C qpyre crpaHe, Moxyla jy je Yp-Hamy craBmo Ha moyerTak a 
6u ceOe Ipuka3ao Kao JOOpounHuTesba, aKO je IpeTXOAHU Blafjap 3emMybe 
HaMeTao Behy komMunHy O6aBe3sHUXx JaBalba. Anak, NepMog uctopyje of 
pacnaga CyMepcko-akaj[cKor WapcTBa fo Yp-Hamyopor ycnoctTaBybarba 
[ipKaBe HUje MHOTO lO3HaT HayllM, Tako ja HUje Moryhe ynopehuBawe 
3aKOHOMABLa Ca IpeTXOPHMM Bylayjapima. 


Taxohe, Bemuxko je nmrame ja mu ce Yp-Hamy mm4Ho mpeyctaBba y 
uponory. Tako, HaKOH OTKpMBatba Mocmeprbe Tabmuye “3 Cunmapa u uaH- 


13. VUnpoxannja mpeycraBba jefqaH of cum6oma aHTM4Ke KHYDKeEBHOCTM KOjMM Ce 03- 
HayaBa JO3uBarbe OoroBa y HomMoh. Moxga HajnosHaTujm mpuMep je yBoqHM feo 
m3 Xomepose Vnnjaze: ,,[Hes mu, 6orumo, neBaj, Axumeja, Ilenejy cua 3nocpehun, 
mTOHO Axejlje y xumbage yBamn jaya...“ 


14 Leo TekcT mponora, kao u cBe ocTame HopMe Yp-Hamyosor 3aKOHMKa yseTe cy M3 
Xpecromatuje mpodecopa Bojucnapa Cranumuposuha (ocum ako je Apyrauuje Ha- 
rmameHo). Bugu: Bojucnas Cranumuposuh, Xpecitiomaiiuja 3a yiopeguy ipaeny 
impaguyujy, IIpanuu daxyatet YuuBepsuteta y Beorpagy, 2016, 11-13. Ilpodecop 
Crauumuposuh je ca eHrmeckor mpeBeo Yp-Hamyos 3aKouuk mpema Martha T. Roth, 
Law collections from Mesopotamia and Asia Minor, Scholars Press, Georgia 1995. 


15 Tpeha gquuactuja Ypa Ouna je HacneqHa MOHapxMja 3acHOBaHa Ha AMHacTM4KOM 
IpMHUMMy, Wj cy Blayapn HOCMIM ONMCHe TUTyNe KOje cy y CBOM MMeHy capp- 
*Kayle OcBOjeHe TepuTopuje. Tako je Yp-Hamy, Ha moueTKy cBOje BlayaBuHe, HOCMO 
TUTyny ,Kpama Ypa‘, fa Ou ce KacHUje Mpormacno(uTO je u WpeqoueHo y 3aKOHUKy) 
»Kpazbem Cymepa m Akay“. Hberos wacneyquux Ilyarn je, HakKoH ocBajatha Humypa, 
TUTYAM Fopao jou Behy Fosy ocMoHocTH, HasuBajyhu ce ,,KpaybemM veTMpu cTpaHe 
cBeta‘’. Bugu: Bertrand Lafont, Raymond Westbrook, “Mesopotamia: Neo-Sumerian 
Period (Ur III) Raymond Westbrook (ed.), A History of Ancient Near Eastern Law, 
Brill, Leiden-Boston 2003, 186. 
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Ka KOjM je MOBOJOM Tora HaltMcana Darma Junqus,!© Kpamep Metba cBoje 
TIOUeTHO MMIlberbe, Te OH Cajja TBPAM Kako je, umak, Ulynru aytop opor 
nena. Hamme, npema weroBoM Muubemy “3 1983. dparmMeHT Ou rva- 
cuo: 3a Yp-Hamya... Ja cam ycianosuo... pema oBoj untepuperaunjn,!” 
Iynru je Taj Kojm je CaaMHMO 3aKOHMK, y YaCT CBOM IIOKOjHOM OILY, WITO 
je CMaTpao 3a J[yY2KHOCT. 


Hakou OBOr NOTIMYHO CBETOBHOr WiaHa, Cie IpBM eCXaTO/IOWIKO- 
pemurnjcKu yTulaj y 3aKOHUKy: 


(A i 31-42:) Kaga cy 6oioeu Any u Ennun iipeganu enacii nag ipagom 
Ypom 6oiy Hanu, tiaga, 3a Yp-Hamya, pohenoi cuna boiutwe Huncyn, 
34 teeHoi Borbenoi y Kyhu pohenoi poba, y cKnagy ca theiogom tipaegom 
u uciiuHoM... gao tbemy... Ja umenoeax Hamaxanuja 3a HamecnuKxa 
ipaga JIaiawa. Cuaiom 6o0ia Hane, moi iociogapa, ioepaimux Hanun 
maiancKu Opog y myky u yuunux ga bruciua y ipagy Ypy. 


Hakou UITO je CTBOpeH CBeT, IpeMa MECOMOTaMCKOM MUTY, ciequsa 
je upepacnoyena usmeby 6oroza. Y uponory cy MoMeHyTa JBa HajBaxHUja 
cyMepcxka 6oxaHcTBa - Any (6or He6a) m Exnun (Oor Basyqyxa, KacHuje 
y Basunony no3sHatuju Kao Mappyx). Vintepecantuo je ya Hema EnKuija 
(Ea), 6ora Boyle UM MyfApocTn, Koju je y3 MOMeHyTa Ba 602%KaHCTBa UMHNO 
OKOCHMLy CyMepcxor maHTeoua. bor mecerja Hana u3a6pau je 3a Blafapa 
Ypa. Kao cBor 3eMasbckor vu3aciaHMka, Bor je u3a6pao Yp-Hamya, koju u 
caM Ma 60KaHcKo nopekao.!® 3anpaBo, Yp-Hamy o6jaBmyje ya je mpu- 
Muo (mpeyseo) of, Hane mucnjy 4a Baaga y Ypy u fa TamMo ycnocTaBu 
ipaBeyHe M persue 3aKoue.!? Oxo je ocamKaHo Ha 4yBeHOj Yp-Hamyo- 
BOj CTeIM, Ha KOjoj je Baap IpuKasanH uctpey bora Koju y WecHoj pyyu 
PKU: WITan, yoKe M nMHeapHe Mepe.”° Emum IInextep (Emile Szlehter) ce 
mMTa ja 1M cy oBo cum6omn Mucuje?”! [la nu ona MpegcTaByba Mpenasak 
KpaybeBCKe M 3aKOHOaBHe Mohy ca Bora Ha Kpayba MIM, jOUl Ipeyu3sHuje, 
a 7M je OBO IpOKMaMalMja ja Cy 3aKOHM CTUTNM OF 6oxaHcTBa?22 


16 Fatma Yildiz, “A Tablet of Codex Ur-Nammu from Sippar‘, Orientalia, Nova Series, 
vol. 50, 1 /1981, 93-94. 


17. Samuel Noah Kramer, “The Ur-Nammu Law Code: Who Was Its Author?“ Orientalia, 
Nova Series, vol. 52, 4/1983, 2-4. 


18 Samuel Noah Kramer, The Sumerians: Their History, Culture and Character, Univer- 
sity of Chicago Press, Chicago 84. 


19 Emile Szlechter, “A propos du code d’Ur-nammu*‘, Revue dAssyriologie et darchéologie 
orientale, vol. 47, 1/1953, 1-10. 


20 = Ibid. 
21 ~~ Ibid. 


22 CnruuaH MOTMB MOCTOjM Ha 4yBeHOj CTeIM, Ha KOjoj Xamypa6u croju ucmpey bora 
cyHija “ mpapye Mamaia. 
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Hamme, Yp-Hamy je okapakTepuicaH kao CMH Oormibe HuucyH vu ope 
ce Moxe mlopyhu jom jetHa Napastena u3mMehy WpeBuor 3aKoHosaBua MM Tn- 
raMella, Cc O63MpoM Ha TO Jfa je OBa Goria MajKa M WereHJjapHor Kpasba 
Ypyka. 360r Tora 6ux pekao ya ce Yp-Hamy unak cmMarpa momy6orom, Kao 
Yu Iumramel, Mafia TO HMje HUTDe CKCIIAUMTHO HalialleHo, HAT My Ce 
HOMMHe MMe ouja. HapaBHo, moto je uw cam 6uo0 ZyboKO penuruosan, 
3aKOHOJaBall HMje MMaO JOBOHO xpabpoctTy fa ce ,,o0MmHe Ha Hebo" u 
IOMCTOBETH Ca OCTAIMM 602KaHCTBUMA, asi je UMaO JOBOJbHO CMeyIOCTM MM 
MYyfPOCTM fla yKaxKe Ha CBOje 602%KaHCKO HOpeK/I0 M TMMe HOMMrHe CTeneH 
perymaiuje (cTelleH HOPMMpaHOCTM NoHallawa NojeqMHa). Hakow WTO 
ce ycronmuno, Yp-Hamy je Mopao fa ce cyKo6n ca O67DKHUM rpajom Jla- 
rallieM Mf HeroBuM Bilayapem HamaxHujem,”? Koju cy ce LIMpMIMm Ha Tepu- 
Topujy Ypa. Ipecygquu yruyaj y no6equ Hay HeIpujaTebem Jao My je Oor 
Hana, y3 uujy momoh je Yp-Hamy spatuo maraHcKe 6pogose y myKy Ypa 
- Tj., BepOBaTHO, OHOBO ycnocTaBmo TproBmHy ca MaraHom.”4 

Cream ogpey6a mpema Kojoj ce onucyje cTame Koje je Balagano y 
3eMJbM Iipe WoMacka Yp-Hamya: 


(A ii 87-92:) Y io epeme, Hucky-7ygu gpxanu cy oa, MopcKU By- 
KO6U Cy gpxKanu iomopcKy iMpioeuny ca ciipanuyuma ... one Koju upuc- 
Boje (6006e) ... OHE KOju Upucéoje (oBue...) 


MopckuM ByKOBMMa Ce, BEpOBaTHO, CMaTpajy rycapu MIM HeKa [py- 
ra BpcTa KpajybuBalla Ha MOpy, J[OK Ce MOcref{he [Be MOMeHyTe KaTero- 
puje omHOce Ha OOmM4He JonoBe. Mehytum, criopHo je MecTO HUCKy-by qu 
KOjM Cy CTaBybeHM y HeraTMBaH KOHTeKcT. Hamme, onM cy 6M BOjHU- 
WM Koju 6m 3a cBOjy ciyxK6y FObujamu KoMay 3emybe OF Bulafapa MU Tpo- 
Mece4dHa CileqoBatba comm u pu6e.2? Oxu cy mpeteya oHnora wiTO he ce y 
Xamypa6ujesom BaByiony 3BaTM MIKy-BOjHUIN"> u He MOCTOjM HUKaKaB 
paszor fja ce MocmaTpajy y HeraTuBHOM KoHTeKcTy. Mebytum, moryhe je 
Ja OHM HUcy OumM HaknoHmeHU Yp-Hamyy, vu fa HUcy BepHo ObaBbamn 
cBojy cayx6y. Mapxo Bummh?’ cmatpa fa ce OBMM TOjMOM O3HayaBajy 
3e/leHalllM, KOjM Cy WpaBMun BemuKe Npobseme ApxaBama Mebypeyja. 


23 Hamaxun je 6u0 mocneu He3saBMcHM ryBepHep Jlaraia, uj je HamecHuK 610 Yp- 
A6a. Kaa je n06eqm0 Hamaxanuja, Yp-Hamy je unak octaBno Yp-A6y kao ryBepHe- 
pa no6ehexor rpaga. Bugn William Hallo, “The Coronation of Ur-Nammu*‘, Journal 
of Cuneiform Studies, vol. 20, 3-4/1966, 138. 


24 Maran je crapa yuBMaMsaluja Koja ce BepoBaTHO Hasla3sMa y JjaHallbem Omany, 
UpociaBbeva 10 6popforpagqibn mu WomopcrTBy. B. Cranumuposuh, Xpeciiomaiiuja, 
11, bu. 4; Donald Hawley, The Trucial States, Allen & Unwin, London 1970, 26-28. 


25 B. Cranumuposuh, Xpecitiomaiiuja, 12. 
26 Ibid. 
27M. Vi8ic, Zakonici drevne Mesopotamije, 131. 


23 


Becuuxk mpaBHe uctopyije, roguua I, 1/2020 





Hakou ope, cileqM jako cimuaH dparmeut ca (A i 31-42:), ca jeqHOM 
M3MeHOM: 


(A iii 104-113:) (Y mo epeme, (Ja), Yp-Hamy, (mohnu paiuinuk, ioc- 
iogap ipaga Ypa, enagap 3emasa Cymepa u) Akaga, (cHaiom) 6oia 
Hane, moi iociiogapa, (iiog uciiunckum 6ohciieom 6oia Yitya, ja 3a6e- 
gox upaegy y 3em7u) 


Tlopex, HoHOBsbeHOr orca cebe M 3eMbe KOjy Nocepyje, Yp-Hamy 
yBoyu HoBor 6ora y mponor - Yrya, bora cyHya u upaBye. Yry je 6u0 cuH 
Yp-Hamyogor rocnoyapa, 6ora Have, u weroBe >%KeHe, Oorume Huurat. 
Jja mu ce TO 3aKOHOZaBall WoMcToBehyje ca YTyoM, NouITO je, Caja, OH 
OKapakTepMicaH KaO UCTMHCKM Boba, Ma M CaM MocTaje 6O%KaHCTBO, MIM 
cy lak OoroBm ofiyauaM a yBeyqy HOBOr HocpeqHMKa u3smehy wux u 
cBeTOBHOr Bilafapa? IIputom, Yry je kao bor mpaBye u ucTuHe 6u0 jefaH 
on 6orosa unja je PyHKUMja Ova OfpxKathe MOpasHor MoperKa.”® 

Cnene dparMeHTu y KOjuMa 3aKOHOfaBall OMMcyje cBOja FocTur- 
Hyha: 


(A iii 114-124:) (...) ja ce epatiux. JJagox cnobogy Akahanuma u 
ciipanuuma y 3emmama Cymepa u Axaga, one Koju ce 6a6e tiomop- 
cKom tipioeunom (ocnobogux) og mMopcKux eByKoea, ionu4e (ocnob0- 
gux) oHUx Koju ipuceajajy Bon06e, OBUe U Maiapue. 


Y oBoM @parMeuTy Hasla3u ce ofTroBop Ha oppenby (A ii 87-92:). JTa- 
kjie, Yp-Hamy je ocno6o0qv0 3emmby Of WMpata M MoMOBa, CaMO WTO ce 
cajja He IIOMMby HMCKy-byqu. Moya cy ce MOBMHOBAa/IM HerOBMM Ha- 
peberuma, a MO>K]ja HUXOB TIOMeH y paHujem (parmMeHty HUuje HU Ono y 
yHkyMju yOpajaa y KpuMMHamHe rpynaluje cTaHOoBHMUTBa. J[pyruM 
peunma, moryhe je a je HUXOBO [pxKakbe 3emMsbe IIpesCTaBballo YHeHM- 
Wy Koja ce 3aTMM 1poMeHM1a Harope. 

Taxobe, pparMeut je 3HauajaH jep ce y HeMy McTIOybaBa BEMKOLYUI- 
HOCT BylaflapeBa Ipema crpaHuMma. Hapounto je Ouran nomen Axabaua, 
M3 Kora ce Haciyhyje a cy Mann HelpujaTemcKu OFHOC ca CyMeplia. 
3aKOHOMaBall je OTBOPMO BpaTa CBUM CTpaHIMMa, KOjM Cajja uMajy jep- 
Haka lIpaBa He3aBMCHO Of Tora Koje cy HapoyHocTu, ume je Yp-Hamy 
IIOCTaBMO TeMeybe OHOFa WTO Moyceha Ha CaBpeMeHM MOjaM My/ITMKyITy- 
pasHe [p2KaBe. 


(A iti 125-134, C i 1-10:) Y to 6peme, cnaiom Hane, moi ioctioga- 
pa, ocnobogux Axwax, Mapag, Tupkan, Kazany u teuxoea Hacema, u 
Yuapym, u cee (o6nacitu) koje bexy tog japmom Anwmana. 


28 Jeremy A. Black, Anthony Green, Gods, demons, and symbols of ancient Mesopota- 
mia: an illustrated dictionary, The British Museum Press, London 2004, 182-184. 
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Onucyjy ce BaafapeBa ocBajalbha Ha padyyH emamMTcKor rpagja AH- 
wana. Ilomro ce y uctopuorpaduju’? ocBajate oBor rpajja Upurucyje 
Illyarujy, ogo 6u Morao OuTH jeqaH of WoKa3a fa Yp-Hamy, umak, Huje 
CTBapHM TBOpall 3aKOHMKa. 

Y 3aBpIHOM Jely mponora, Baafap ce 6aBM aqMMHMCTpaTMBHMM uM 
YHYTpallibuM mpoOsemuMa, Te COuMjaqHuM uM MOpamHuM pedopMama 
Koje je CIIpoBeo Kako 6” Hogurao Moh ppxKase: 


(A iii 135-iv 149, C i 11-21:) Ogpegux mepy 3a 6axap, bapuiy u yio- 
gooux joj 60 cuna. Ogpegux mepy 3a baxap, cey u yilogobux joj geceti 
cuna. Cieopux u o6uuny Kpamescky OaKapHy cea Mepy u yilogobux 
joj tem cuna. Ypegux u cee Kamene menune og uucilol jeguoi weKkena 
(exune) go jegue mune (Mexune). Ciieopux 6pon3any jeguy cuna 
Mepy U U3jegHauUx je Ca jegHOoM MUHOM. 

(A iv 150-161, C i 22-29:) Og moi epemena, (ja ypegux) tinosugby 
peunux Opogoea u nacuie gy o6ana Tuipuca, gy obana Eydpaina, 
gy o6ana ceux pexa, (ja yuunux cuiypHum iyilese) 3a inacnuKe; 
(U3ipagux) ogmopuwmite (kpaj iyiia), (sacagux) eohteaxe, nyian iio- 
ciaeu Hag3sopHuKa bawilosana ga ce ciiapa o teuma. 


Y oBom cpparMeuty je OlMcaHo ycnocTaBbabe cTaOMHUX MOHETap- 
HMUX Mepa M peyy3uMate NpaBeqHMUXx Mepa KaKO Ou ce 3allITMTMNIa CH- 
poyan, yqopmye u cupomamuu.*? JJakne, Biagap ce xBasIM Kako je yBeo 
IipaBeyHe M ofroBapajyhe Mepe: cvuy 3a TeYHOCT, MMHY M UWleKem Kao 
HoByany jeqmHuiy. Kpamep*! cmarpa fa je WoKymao fa cripeam mpakce 
TproBalla Koje Hcy Ovsie 3aCHOBaHe Ha 3aKOHY, a KOje cy Ce TMIasle CTaH- 
napyMsalnje TexkuHa. 3aTMM, XBayM Ce KaKO je NolpaBMo MpuraljMoHn 
cuictem yx Mebypeyja, koju je O10 oKOcHMIa OBe [peBHe IMBUIMsalNje 
(Kao M yocTasIOM, CBake JpeBHe UMBUNIM3aluje Koja je HacTama oper 
peke). Taxobe, nompaBno je momox%Kaj rlacHuKa, a CaMMM TUM BepOBaTHO 
M OMHOC Ca ApyrMM ApxKaBama. 3a Kpaj, 6aBMo ce M eCTeTMKOM, Tj. He- 
KOpaljMjoM rpajja TaKO WTO je 3acaqMo BOhtake KOjM Ce CBaKaKO MOTY 
TlOcMaTpaTMm Kao cuM6o7 He camo memorTe, Beh u o6poctara.** V3 opora 
ce ja 3aK/by4NTu fa je wpe Yp-Hamyopor ycnoctaBbaa Baactu y Ypy 





29 +B. A. Asanijes, Viciiopuja Ciiapoi ucitoxa, Visqapaixo mpeny3sehe Hapogue Peny- 
6nuxe Cp6uje, beorpag 1952, 41. 

30 Emile Szlechter, ,,Le code d’Ur-nammu‘, Revue dAssyriologie et darchéologie orientale 
vol. 49, 4/1955, 174. 

31 Samuel Noah Kramer, History Begins at Sumer: Thirty-Nine Firsts in Man’ Recorded 
History, University of Pennsylvania Press, Philadelphia, 102. 

32 Kommxo cy Hapogm Meconoramuje Bonen 3eneHuno, 3HaMo m3 Ipuye o Hebyxay- 
He3apOBOj Tpasbu ciaBHux Bucehux BpToBa BaBunona (mpemsa, Moryhe je qa je 
MeCTO HMXOBe rpafibe unak Hunupa, a rpayurem acupcKu yap Cenaxepu6), Koju 
cy CMaTpaHu jeqHMM of cefaM CBeTCKMX uyfa cTapor Beka. Bugm: Stephanie Dalley, 
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Bylajaiia aHAapXM4Ha CMyTalMja — u3spaxKeHa KceHOdoOuja, 3allyuITeHOCT 
peKa M pyKaH eKcTepuijep. 


(A iv 162-168, C ii 30-39:) Ja He tipegagox cupoue (Ha munocil u He- 
munoci) boiaiwaumy. He tpetiyctiux ygoeuuy mohnuma. He tipegagox 
cupomaxa ca jeguum weKkenom u“o6eeky ca jeguom munom. He ipeityc- 
MUX 4“OBeKA KOjU Hema HuWila go jegue o6Uue, 4OBeKy KOjUu Uma Bona. 
(A iv 169-170, C ii 40-51:) Ja cmecitiux (y Hezaeucna obuimaeanuwuiia) 
Moje eojcKoeohe, moje majxe, mojy Opahy, u tuxo6e iopoguue; Ja ue 
uipuxeaiux wuxoee uoyKe, ja He Hameilax Hapegbe. Uciipebux mp- 
Hoy, HacuNNUWUiM.O, U (ycnuWMUxX) Baiiaje 3a ipaegom. Yciociwaeux 
upasgy y 3emsou. 


@uHantHu Feo upomora uctMue Opury 3a cBakor cTaHOBHUKa Ypa 
TMMe IWITO HajaBbyje IpaBHy eKBUBaIeHUMjy, MOCTaBybajyhu 3aKOHUK y 
HoBe, COouMjamHe oKBMpe.*? 

Yp-Hamyos 3aKOHMUK 3alIpaBo (OpMMpa Be3sy y eBOMYHMjM WpaBa M3- 
Meby, c jefe crpane, pedbopmu Baapapa Ypy-Ka-rune u Typea,** ny, c apy- 
Te cTpaHe, KaCHMjMXx KIMHOMMCHUX 3aKOHUKa.*> Oppes6e koje ce Hamase y 
lposory 360pHuKa, HapOUMTO OHE KOje Ce OMHOCE Ha 3allITUTY CMpoMmall- 
HMX, a Ha IIPBOM MecTy CMpouagu u yHoBuia, Moycehajy Ha oHe KOje Ha- 
a3MMo y pedopMamMa HloMeHy TUX OpujeHTamHux ecnora.*° 3amTMTHMY- 
KM HacTpojeHu Bragapu JIaramia Ypy-Ka-ruua (24. Bek 11.H.e) u Typea (22. 
BeK IL.H.€.) CBOJAM pesopMaMa HMcy yTMamm caMo Ha Yp-Hamya, Hero 
Mi Ha weroBe Hacnequuke — Xamypa6ujes vu JImnut-Vimrapnu 3aKonux.?” 

CacBuM je O4NTIenHO Wa je CyMepcKO ApyuiTBO pe Yp-Hamya Tpuie- 
NO HellpaByy, HejeqHaKOCT, CMpoMalITBO M yreTaBare.*® Bes o63Mpa Ha 
TO ja mu je Yp-Hamy yroxnuo ui Huje 036MbaH Hallop Jja OCTBapM Xy- 
MaHe Mjjeaye IpeyoueHe y CBOM IIpomory, Maso je BepOBaTHO Ja je MMao 
ycnexa.*? Ca opuM mpo6semuma cycperTasa cy ce cBa JpylTBa Mf jp»KaBe 
cBeTa Off KaKO je CBeTa M BeKa, MU Tako he yBex u OuTu. 


»Ancient Mesopotamian Gardens and the Identification of the Hanging Gardens of 
Babylon Resolved’, Garden History, vol. 21, 1/1993, 7-9. 


33 -Vojislav Stanimirovi¢, Dragica Vujadinovi¢, ,,Pravni okvir za skicu patrijarhalne po- 
rodice u Mesopotamiji Dragica Vujadinovi¢, Vojislav Stanimirovi¢ (ur.), Studije 
roda, Pravni fakultet Univerziteta u Beogradu, Beograd 2013, 76-77. 


34 Tymea je Ovo Baagap Jlarama u3 22. Beka pe HoBe epe. 


35 Emile Szlechter, “A propos du code d’Ur-nammu‘, Revue dAssyriologie et darchéologie 
orientale, vol. 47, No. 1, 1953, 6. 


36 _-‘V. Stanimirovi¢, D. Vujadinovic, ,,Pravni okvir“, 76-77. 
37 ~— Ibid. 


38 Samuel Noah Kramer, History Begins at Sumer: Thirty-Nine Firsts in Mans Recorded 
History, University of Pennsylvania Press, Philadelphia, 263. 


39 Ibid. 
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4, BOKJM CY] 


Boxju cy WM Opyanuja je Bpcra Mpal|MoHamHor JOKa3HOr cpey[cTBa 
KOje je TUMM4HO 3a apxaMdHa ApyluTBa, y Koja ce yOpajajy Hapogm ApeBHe 
Meconoramnyje. Hlocrojao je u y cpeyrbem Bexy, Koy, TepMana u Crosena, 
a 3a0emexKeH je Yak UM y HOBOBEKOBHOM OcmaHcKoM wapcTBy. Kpo3 nc- 
TOpujy ce jaBbao y pasmmuntumM dbopMamMa — HIIp. cyl, BOOM, BaTpoM, 
KPCTOM UM ryTakbeM. Y OcHOBM CXBaTaHba OBe putTyaine ipaBHe MHCTU- 
TyWuje 1exu BepoBawe fa he bor (uam 6oropu), Kao BpXOBHM cypMja, 
WOHETM IpaBsy CTpaHM Koja je y IpaBy, OMHOCHO Ka3HMTM KpMBia. 

Y Meconoramuju je mocrojao 6oxju cyq Boge, a ofpeq6e 0 Hemy 
moctoje y Yp-Hamyosom u Xamypa6ujepom 3akonnky. Y Yp-Hamyosom 
3aKOHUKY, O0%xKjM cya peke upeyBubex je y 4Ba uiaHa: 


Ynan 13: Ako 4o6ex ovily2u gpyioi 3a ... u gosege ia na Bouju cyg 
Pexe, anu Boxcju cyg Pexe ia ouuciiu (og naxne oiittyc6e), onaj Koju 
ia je goseo HeKa ogmepu u ipega iipu wexena cpebpa 

Ynan 14: Axo uo6ex oiityxxu cyipyiy maaguha 3a ueeepcivea, anu 
Booju cyg Pexe je ouuctiu, onaj Ko je ollitycuo HeKAa Ogmepu u pega 
20 wexena cpe6pa 


Barjate y xiaytHy Boy je Ouno KapakTepuicTM4HO 3a CeMMTCKe Ha- 
pone (Jeppeju, Akahanm) y crapom Bexy. Kon BehvHe cemuTcKux Hapoda, 
a KacHMje “ Ko, Cnoseua uv Tepmana, oBaj Bu, Ooxjer cya Apyrauvje ce 
IIpuMerMBao Hero Koy, BaBuonata. Haume, BehuHa Cemnta je onTyxxe- 
HMka 6aljana y BOY, Ma ako 6M OH TOTOHYO cmarpao 6u ce HeBuHMM.*? 
Hacynpot uma, BaBpunonyn cy cMaTpamu fa WoToHyhe oco6e He 3HauM 
caMo 60xKju 4oKa3 0 KpuBuuM, Beh M caM UMH U3Bpllera Ka3He M 3a]o- 
Boberba paBye.*! Crora, y Boxy 6a4eH YOBeK, ako je HeBMH, OcTahe Ha 
TIOBPUIMHM Bose, a aKO je Kp, NoTOHyhe.** Opakas peak, am noru4aH 
CTaB (cBaKaKo, Bulle CMMcia, OapeM M3 [{aHallle NepcneKTMBe repqaHo, 
“Ma y WoToHyhy KpuBila, Hero y HerOBOM OCTajaby Ha NOBPIIMHM Bose) 
0 6oxKjem cyzy, ocum y BaBunony, 6no je mpuxBaheu uy Ap»xaBu Mapu.? 
Y ciyuajy qa ce noToHyhem Huje Noy_pasyMeBao UMH M3Bpllerba Ka3He, 
oHja 6M ce KpuBal] M36aBMo0 IpuBe3HOM MOTKOM, HaKOH ¥era Ou ycrequ- 
10 HeETOBO Kak HbaBate.* 


40 B. Cranumuposuh, Xpecitomaiiuja, 37. 
41 Ibid. 
42 Ibid. 


43 I[pxapa Mapn Tj. eH yap 3umpuamma u XamypaOujes BaBunou uma cy Fobpe 
OfHOCe KOjM Cy KpyHMcaHM CK/IOMbeHUM BOjHMM CaBe3OM, Te y TOMe Tpeba Tpaxu- 
TM OATOBOP Ha OfcTyHalba y UpaKcu Ooxjer cyna. B. A. ABaujes, Uciiopuja Ciiapoi 
ucitioxa, VisqaBauko mpenysehe Hapogue Perny6muxe Cp6uje, Beorpag 1952, 16. 

44 B. Lafont, R. Westbrook, 196-197. 
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Cymepu cy Hapoy] MMcTepMosHor Topeka, aM 3acurypHo HUCy 
upvunagatm Cemutuma. Mehytum, HakoH WpepmacTu Axkajja 3a BpeMe 
BylayaBMne Caprona I mu meropor yHyKa Hapam-cnua, Jomo je qo xn- 
Opuyusaynje Kyrtype. Tlomro uz oppemaba Huje jacHo KaKaB je 6u0 
cafpxKaj OoxxKjer cyjja, BepoBaTHO je 60 MpecyfaH akay[cKM yTulaj, Te ce 
OH TYMa4Mo Kao Koy, Cemuta. HejacHoct meropor KapaktTepa yTulama je 
Ha BaBulonle, KOjM Cy WpasHMuHy NOMyHMIM OHaKO KaKO je HMMa Ous0 
Hajnormunuje. C qpyre crpaHe, HoMayjcKM AMOpPMTM HMCy uMalIM WpeBn- 
me JOAMpa ca OCTaIMM CEMMTCKMM HapOjMMa, Hero Cy CaMO OfpxKaBalU 
Tpayuunjy tpesHor Cymepa, Te u y TOMe TpeOa TpaxuTM pa3zor pasiu- 
4UuTOr TyMayerba Oorxjer cyfa. 

Tako y XamypaOujepom 3aKOHUKy y uaHy 2. croju cmegehe: ,,AKo 
YOBeK ONTYKM JPyror yOBeKa 3a Bpadalbe, aM HeMa J[OKa3a MpOTUB 
era, OHAj KOjM je ONTY2KeH fa ce OaBu BpalOuHama oTuhu he ua 6oxju 
cyn, Pexe, on he yuctuuy 6utn noyBprHyT 6oxjem cyfy Pexe; ako ra Pexa 
y3Me, KO ra je omTyxuo y3ehe meroB CaB MMeTaK; aKO 7M PeKa M0Ka- 
*Ke ja je HEBMH UM CauyBa ra, OHaj KOjM My je Bpadare NOAMeTHYO fa ce 
yOuje: oHaj Kojm ce NopBprao 6oxjem cyfy Pexe y3ehe cBo uMatbe cBor 
onTyxxKuTeyba. “> AKo ce yllopeqM OBa HOpMa ca HOpMoM us uaHa 13. Yp- 
Hamyosor 3aKOHMKa, Ha JOTMYaH HAaYMAH Ce MOKE IOWYHUTU Wpa3sHina 
Koja ce THYe onTyx6e (,,AKO 4OBeK ONTYXKM Apyror 3a ... u WoBelfe...*). 
jake, BepoBaTHO je ped O TpaHcriiaHTy Tj. mpecahupatwy HOpMe U3 cy- 
MepcKOr IIpaBHOr CMiCTeMa y AMOPUTCKY, Te je 3a JOKa3MUBakbe ONTy>K6e 
oO BellTM4apery** (Bpayawy) 610 pesepBiicaH 6orxKjm cy peKe (HapaB- 


45 Bojucnas Cranumuposmh, ,,Hopu nornex Ha XamypaOujes 3aKounk (I geo)“, Ananu 
IIpaenoi @axynitieima y Beoipagy, 1/2011, 146. 

46 Y sellrwuapemy ce HamasM jOul jefqaH NOTeHUMjanHM penmrujcku oppas Yp-Hamy- 
OBO 3aKOHMKa, IOTOTOBO Kayla ce MMa y Buy UpeBog Mapxa Buumha. Panu ce o 
unany 4. Yp-Hamyosor 3akoHMKa Kojm Imacu: ,AKo #KeHa cnobogHoi 4o6eKa, cry- 
mehu ce uaponujom, canehe gpyioia uoeeKa u OH ca room reine, ia mena ga ce youje, 
mywukapay, je cnobogan“ Osaj ayTop je mpeBeo ca enrmeckor Yp-Hamyos 3aKOHMK 110 
ys3opy Ha Ancient near Eastern Texts Princeton, 1969, J. J. Finkelstein (10 HaBohewy 
ayTopa). Hopma ua eurmeckom raacn: “If the wife of a man, by resort to her charms, 
enticed a (nother)man, so that he slept with her, he shall slay that woman, but that man 
shall be set free”. Tlakne, opge je cllopaH mu Hellpelyju3aH MpeBoy, KbydHe peu y OBO} 
ompen6u — charms. Pes “charms” cymITMHcKM Ce OJHOCH Ha 2KeHCKe YapH, Ha oppebe- 
He IbMUXOBE CIOballlibe M YHYTpalllkhe KapakTepMcTuKe KoOjuma Ou OHe 3aBOAMTE T10- 
%*KyHe MyliiKapye, a He Ha Yap y CMMCy Marvje MIM HefO3BOEHUX PeMMIMjcKUX 
upakcu. Bumimh je, jaime, cyBuie yIpocTuo MpeBog UM cBeo Fra Ha BellITM4apere, a 
TMMe M NOTMYHO 3aHeMapMo cyliTMHcKy Yp-Hamyosy HaMmepy - fa CaHKIJMOHMUIe 
upenyoy. Unmenuua fa je Buumh opaj mpepog 6a3mpao Ha m3y3eTHO cTapom PuH- 
KeJICTMHOBOM €HIJI€CKOM IIpeBosly, KaO M HecwaBHa pellyTaljuja KOjy OBaj yyerak 
OIMCKOMCTOYHUX YMBUIM3alMja UMa y OSOMHHUjUM IpaBHUM Hay4HMM KpyroBu- 
Ma, JOBOHM Cy pa303M Ja OBAKBY CeHTeHLYy He yOaljMMo y rmaBHMU TeKcT. C Apyre 
CTpaHe, OH je 3aBplIMO KiacuuHe CTyfMje Ha DunosodcKom dakyrtery, Te ce He- 
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HO, y cily¥ajeBuMa Kayla HUje O10 NOBO//HUjMX JOKASHMX Cpej{cTaBa). 
KasHa 3a TyKMOLa KOjM je 1axKHO ONTYKMO CBOr CyHapOHMKa ajjeKBaT- 
HO pedmektyje CylITMHCKe KapaKTepMicTMKe CyMepcKOr M aMOpMTCKOr 
lpaBHOr cMicTeMa — OK je cBMpenm XamypaOu upomMcao cMpTHy Ka3Hy, 
6naru Yp-Hamy je 3a ucTo jleno pesepsuicao KomMosuuMjy.*” 


5. 3AKJIETBA 


Jom jeqHO MpalyMonanHo fOKa3sHO cpef[CTBO 4Ujy je ersucTeHuMjy 
mpeyBuyeo Yp-Hamyos 3aKouHuk bya je 3akieTBa. Ose je ped 0 crapom 
aKaj|CKOM pliTyasly aja ce PopMa CacTojana y JOMMpMBaty MomHor opra- 
Ha, KaO MHJMKaTopa 3ak/leTBe y COMCTBeEHO TOTOMcTBO."*® 

Y Yp-HamyosoM 3aKOHNKy, 3aKeTBa Ce IOMMrbe Ha jesfHOM MECTY: 


Ynan 29: Axo ce uoeex tipuxaxe (cygy) Kao ceegox, anu ogbuje ga 
UOMOMU 3AKNeEM6Y, OH HEKA CHOCU HaKHAaGY Ma 4eia Wilo je upegmem 
ciopa. 


V3 ope ompen6e cen fa je 3aKeTBa yculOB 3a y4eCTBOBalbe CBEOKa 
y nloctnynky, MehyTMM He MOpa HYKHO 3HauMTM Ja je OHa Guna Mspu4u- 
Ta y CBaKOM Cyj\CKoM locrymky. AKT M3roBapatba 3ak/eTBe OFBUjao ce 
y Xpamy, a He Ha cyny*? u Tue ce cyf{cCKM MocTynak MpekMjao Ha HeEKO 
Bpeme. Camum TMM je OH JOCTa yclopaBao 4MTaB IIpouec FOKasvBakba 
M3 TOF paslora MOxKe ce NOMMCIMTM fa 3akeTBa HMje 6ua cTanHM Weo 
cyickor moctynka. bua ona M3puunta MM He, 3aK7eTBa je Mama ar- 
CONYTHM KapakTep — of6Mjarbe 3akieTBe 3HauMno 6u ry6uTaK copa,” 
pemMfa TO HMje HelocpeqHO McKa3aHO y OHOCHMUM ofpeq6ama Yp-Ha- 
MyOBOr 3aKOHMUKa. 


6. 3AKJbBYUAK 


Yp-HamyoB 3aKOHMK camo je jeyaH of 6pojHux UpMMepa Hamper- 
HOCTM cyMepcKe UMBUIMsaluje. Hberopa aBaHrapfHOCT He Jonas JO 
u3spaxaja camo y ynopehusBary ca [pyruM KiMHonMcHMM (Busianamnn, 
EmHyHcku u XamypaOujeB 3aKOHNK), WIM yOrUITe CTapoBeKOBHMM (3a- 


TOBO 3Halbe U3 OOsacTU unos0guje FpeBHUX Hapofla He MOrxKe CHOpMTM ca CTaHO- 
BMUTa OBAKBOr pajia. 


47 B. Lafont, R. Westbrook, 221. 


48 Cuma Aspamosuh, Bojucnas Cranumuposuh, Yaopegna tipaena ipaguuuja, Upas- 
uM daxyntet, beorpag 2016, 80. 


49 _ B. Lafont, R. Westbrook, 194-196. 
50 = Ibid. 
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KOH jBaHaecT Tabamua, Mojcujesu 3aKoHM M pyr) upaBHuM ciomMeHU- 
yuMa. Hamme, OH je 10 CTelleHy pa3BMjeHOCTM MpaBHe TeXHMKe MHOTO 
uciipey, MHOIMXx 360pHMKa Koj MOTMYy U3 Cpeprer Beka, Jaksle Mepuopsa 
UCTOpUje KOju je yclequo Bue OF, JBa MU 10 MMeHUjyMa Hocne o6pa3o- 
Batba Tpehe qunactuje Ypa. 

Crora, umMajyhu y Buyyy Wepwog y Kome je HacTao, NOTIMYHO je jac- 
HO ja Yp-Hamyos 3aKOHMK Moceflyje BUCOK CTeleH CeKyapHOCTH U Jfa je 
yTulaj pewurMuje MHOrO MarbMt HELO UITO je TO ciy4daj y APpyrMM UpaBHumM 
cMcTeMMMa CTapor Beka (puMcKu, xeOpejckn). Taj BMCOK CTelleH CeKymlap- 
Hoctu Yp-Hamyosor 3aKoHMkKa JOKa3yje Op3 mpemtasak U3 IpMMMTMBHOr 
EpylitBa y yMBunusaunjy. IIpapo ce y Cymepy jako 6p30 orncHy7o of 
eNOBUTOr HOPMAaTUBHOT YCTpOjcTBa, WWja je TaBHa OKOCHULa penurnja. 
360r Tora cy pemuruja U WpaBo CyWITMHCKM Ba OfBOjeHa ayTOHOMHa 
CUCTeMA, KOjM Ce, UMaK, HAKaKO He CMejy NOCMaTpaTU Kao CyIIpOTHOCTH, 
Beh Kao {Ba KOMIVIeCMeHTapHa €HTUTeTA, JaksIe Ba WOpeTKa Koja ce JO- 
nybyjy, WoMaxy u Hagomeuthyjy Mehyco6ue mpasHMue. 36or Tora je pe- 
MMIMja, KOAMKO roy fa je UMayla MasIM yTMIaj Ha CaM 3AKOHMK, MOpasia 
a noctToju (moroToBo 3a jeqHy WMBUIMsalMjy Koja je MeTeopcKoM Op- 
3MHOM M3allia M3 MepMojja WIeMeHCKOr j[pyuiTBa). JJaKne, oHa je cycm- 
AMjapHu, am oOaBe3sHM, U3BOp perynaluje wyACKor MoHvalaka. V1 3a To 
HayjomeuthnBatee je, onet, Yp-Hamyos 3aKoHuk foOap upmmep. Kako 6u 
heTOB 3aKOHUK OM0, C jee CTpaHe, LITO MpaBM4YHMjM, a ca Apyre, WTO 
upuxBahennju, Blayjap je Mopao fa MCKOpuicTM penuruyjy, Tj. yKopemeHu 
cTpax CBOr Hapojla Of] he, y Why cupoBoherma u ompaBsaBakba CBOjUX 
paBwia, KaO M 3a JOfaBakbe JeETMTMMHOCTU CBOM BylajjapCKOM CTaTycy. 
JeqHOcTaBHO peyeHo, Ou je Kpas jep cy ra ,,u3a6pann OoroBu’, u “3 Tor 
pasmora cy ra ce HYAM WialMuaM Mm cnheyquM HeroBa MpaBusta. Moxe ce 
pehu aa je oBakBa KOHUenMMja onM4eHa y Ipomory, YMCcTO Jeno Brajjapa. 
C apyre crpaue, ofpen6a 0 6oxjem cyfy MpesicTaByba TelIKO McKoperi- 
BM HauMH JOKa3uBakba KOja MOTMYe M3 TyOoKe CTapMHe M KOjy je Brlapap, 
Ha HeKM HaduH, O“0 MpuMopaH Aa Kopudukyje. Mehytum, u oBa oppenba 
je Morma Ja ce McKOpvicTu Ha JOOap HayMH - HyAM cy BepoBamM y borxjy 
MHTepBeHIMjy M Wali je ce, Te je MU TO WosMsano crelleH HOpMMpa- 
HOCTM NoHallatba Nojenmuua. Haj3ag, onpey6a o 3akmeTBU foKas je Jja cy 
M fjabe MOCTOjame MHOTe TeKOBMHE IIPMMMUTMBHUjMX BpeMeHa (AKajicKu 
Hepvon) Kojy, onet, Huje 6u0 MoTpe6HO yKNoHUTM 360r HeHe yTMAN- 
TapHe dyHKuUMje y IpaBHOM cMicTemy (CHara 3aK/IeTBe KaO allcOlyTHOT 
HeoOopmBor foKa3a). 

Ha Kpajy, Kayla ce CBe OBO Carvlefla, TeLIKO je OOMeTU 3aKbyIKy Jfa je 
Yp-Hamyos 3aKOHMK, MCTO Kao MM WMBUIM3alMja Koja Ta je Wofapwia Wpas- 
HOj ucTopuju — Cymep - y BemMKoj Mepv ToTIeHeH. OBaKBOo Buhere MO- 
2KeMO TIOCMaTpaTuU M3 Be paBHn. I[pso, utTaBoj MeCcOMOTaMCKOj McTopyju 
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qaje Ce MHOTO Marthe MaKe HELO EFMMaTCKOj, IPUKOj WIM PUMCKOj, a 3alIpa- 
BO, 2KMBOT KaKaB JjJaHac 1103HajeMO HacTao je y {peBHoM Cymepy. C apyre 
CTPpaHe, aKo Ivlef[aMo CaMo IMBUIM3alMjy JpeBHux Hapogja Mebypeyja, Xa- 
Mypa6njeB 3aKOHUK je MOCTao CMMOO7I MpaBHOr CMCTeMa OBe perlije, JOK ce 
reFOB IIpaotall, Yp-Hamyos 3aKOHMK, TeK CMOpayM4HO CIOMMHbe, aKO He y 
aemMwMa mlocBeheHuMm KJIMHONMCHO} TeMaTUMM, OHfa CUTYPHO y IMTepaTypu 
onluTujer Tuna (Ha UpuMep, yyOeHuIM, Mpermequ uM cr.). 
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Bogdan P. STOJANOVIC* 


REVIEW OF THE INFLUENCE OF RELIGION 
ON UR-NAMMU’S CODE 


Summary 


The Sumerian civilization left us, among their many achievements, the oldest pre- 
served law code - the Code of Ur-Nammu, over four millennia old. Seeing how 
this legal code is mainly of a secular nature, the connection between it and the 
polytheistic Sumerian religion seems indirect at first sight. However, religion is, 
in fact, one of the crucial factors which allows us to understand both this one and 
the later cuneiform law codes. The religious influence is most prominent in the 
prologue of the legal code, which depicts the ruler as a god incarnate. The legis- 
lator uses religion, which had an enormous influence on daily life in all ancient 
civilizations, as a powerful tool which could help him achieve his goal - plac- 
ing all segments of society under his command. It exerted less influence on the 
norms of the legal code, though even there the contents are not entirely secular. 
The religious base is found in two provisions concerning the ordeal by water, an 
irrational judicial practice established on the belief that a god, as supreme judge, 
would not allow the lawbreaker to avoid punishment. Finally, one norm which 
concerns the oath is directly connected to religion. 
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Isidora FURST* 


TIOJIOKAJ HKEHE AHTMUUKE [PUKE Y BPAYHOM 
VU MOPOXMUYHOM IIPABY 


TIpaenu tionoxaj #ene y aniduuxoj [puxoj pa3snuxoeao ce 3601 Heyjeguaueno- 
cu gpxaBHoi u gpywilieenoi ypeherwa tionuca. Y oxeupuma iaiipujapxanne 
Gpywileene opianuzauuje ciuapoi Beka, uonomaj #eHe y gpywmiley u uopoguuu 
aniiuuxe Ipuxe Kpeiliao ce og twene toilityHe obectipasmenociuu go genumuune 
pasnotipasnociiu ca mywxKapuem. IIpegmein paga cy iuilatea Koja ce ognoce Ha 
Kapakilepuciiuxe tpaenoi ciiailtyca ene y topoguuu (oikos) u 6paxy (gamos), 
y3 aHanu3sy ycno6a Koju cy yikuuanu Ha cideapatee u ogpxasaree WaKe6e Cile- 
yuguune ipasno-couujanne imeopeeune. Y pagy ce ananu3upa unciiuinyin mu- 
pasa u genukin iipemybe. Ayiiop ipyxa Komiiapaiiuenu tpuKa3 topoguynux u 
Opaunux unciiuiyina y iupu ionuca: Atiunu, Ciapiiu u Topiiunu. Hocitaewa 
ce tuitiate ga nu dopmanno bomu iipasnu tionoxaj nyxHo yilyhyje Ha jeguaKo 
uo607baH gpywmineenu citailyc. Y 3axmyuKy paga gaje ce ouena tpaéenoi ciainyca 
mene y ciapoj I[puKoj, tocmaiipanoi u3 uepcieKinuee uaiipujapxannoi u Knacnot 
ypeherva ioia goba, a y cknagy ca cxeailiatyem ipuKoi gyxa. 


Kwyune pean: Ionuc. - Hopoguya. - Bpax. - Mupa3. - IIpemy6a. 


1. YBO] 


XeneHuma vctopuja upunucyje yBoheme HalipeqHux NOMMTMIKNXx 
KOHUenluja, pasyMeBalbe OCHOBHUX IpMHIMMa JEMOKpatuje, CTBaparbe 
IIPBUX HayKa M pasBuijatbe KyiType u yMetuoctu. IIpaso crape Ipuxe ka- 
pakTepnicao je CBOjCTBeHM Morey, Ha MHAMBMyamHoct, MehytmM, nepu- 


os Aytop je CTyfjeHT IpBe rogquHe ocHoBHUX cTyquja pasnor d@akyntera Yansepsn- 
teta y Beorpagy, isidora.first@gmail.com 
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Of, aHTMKe OcTaje ynamhen u 10 MopeTKy Koju je BehuHcKM TOUMBaO Ha 
obvyajHuM MpaBuiMma u WaTpujapxaHOM KjacHoM yApyuTBy. TlomoxKaj 
*KeHe Y aHTMUKOj [puKoj, M3 Tor pa3ora, Hy2XHO ce MOpa carmeyaTu y 
cBeTILy ClelMPMUYHOCTM Tafjallier JPyWITBa MU KOMIVIEKCHOCTM KapakTe- 
pa crapmx Ipxa. 

IIpumukoM aHaimse J[pyIITBeHO-lIpaBHOr CTaTyCca 2KeHe y aHTMIKO} 
[puxoj, ympaBo 360r BemuKor 6poja dakTopa KOjM cy yTMIaM Ha CTBa- 
Pathe HeroBux ocobeHOcTU, He cMe ce UpMberaBaTu Op30j U KOHadHOj 
oueHu. Y HacTaBky pafla Ouhe usHeTe Te3e 3acHOBaHe Ha HaveHMM OCO- 
6MHaMa UpaBHOr cTaTyca %KeHe y MOPOAM4HOM M OpayHOM pay, y BULUe 
Mepuofla U WOMCa, a BaXKHO je HalOMeHYTM fla Cy MOcTOjame 3HayajHe 
Hecpa3sMepHOCTM yHyTap lpaBHor nopetKa crape Ipuxe. 

Hn y jeqHoM nepuopy cBoje UcTopuje, fpukO aHTMYKO JPyWITBO Huje 
6uno jeqMHcTBeHa MU ypaBHoTexKeHa WemmHa. Crapa Xemaga Ouma je ckyn 
MOMCa KOjM Ce HMCy pa3sBMjayiM MCTOM J]MHAaMMKOM, a HMXOBM [[pylITBe- 
HM CUCTeMNM, M3 TOr pasora, HUKajla Ce HMICy Halim y UcToj papuu. Mako 
je mpaso anTuuxKe [puke Npomasuio KpoO3 HU3 3HavajHMx MpoMena, MOc- 
MaTpaHO Ca OBe BpeMeHCKe JMCTaHIe, HayKa youaBa oppehene jenMuc- 
TBeHe OCOOMHE MpaBHOr CMcTeMa KpoO3 epMoje Of| MMKeHCKOr JO xeye- 
HUcTMUKOr W06a Mu oppeheve 3HauajHe HeyjeqHayeHOCTN y APyWITBeHMM u 
Ip2kaBHuM ypeheruma nomuca y McToM Mepuosly. 

IIpapHu momoxKaj »*eHe y aHTM4Koj IpuKoj, 6un0 y gpxKaBM u 
EpyliTBy uinm y Mopoyuuu um Opaky, MoxKe ce MOCMaTpaTM ca WBa IpH- 
Mapua aciieKTa — y OMHOCYy Ha HOpMe UM Bpef{HOCTM CaBpeMeHOr [[pyuiTBa 
(y Kojem ciyuyajy ce TpeTupa KaO MOTMAaYMTeCKM) MIM aK y OMHOCYy Ha 
KapakTepMcTuKe PpoOoBlacHM4KOr MaTpujapxaiHor pywiTBa (y Kojem 
ciyuajy je mpoOsemaTuka UuTeKakO KoMIIeKcHa). M3 mepcneKTuBe ca- 
BPeMeHOr [IPYLITBa, YIPKOC pa3sIM4MTOCTMMa y I1paBHOM VM J pP»KaBHOM 
ypehemy crapux rpukux rpafoBa-pxKaBa (Koje cy yTuijane Ha HeyjeyjHa- 
YeHOCT [[PpyUITBeHOr CMcTeMa y CBMM CccbepaMa 2KMBOTA), TOOx*Kaj *KeHe y 
aHTM4KOj [pukoj HavenHO ce MOXKe TYMaYMTM Kao HenOBobaH. Mehytum, 
y WaTpvjapxaqHuM OKBMpuMa Tora 406a, NojeqMHa 3aKOHCKa UM OOM4ajHa 
pellerba Mory ce cMaTpaTu Beoma mpocBehenuM. 

Pasimunta cy Bubewa [pylITBeHO-lIpaBHOr cCTaTyca 2KeHe y aHTM4- 
Koj [puKkoj u pasiMauTM cy HaYMHU Ha KOje ce OMIMKe MpaBHor MoN0- 
%*Kaja 2*KeHe Mory TyMauntTn. IIppu pasnor 3a HeMoryhHocT pacBeTbaBalbha 
IipMpope WpaBHOor cTaTyca 2KeHe y NOTIHYHOCTH, jecTe OTBOpeHO IIMTarbe 
O y3pol\MMa HacTaHKa M OfpxKaBalba HENOBOJ/HOr MoMOXKaja 2*xeHe. He- 
PaBHOMpaBHOCT >%KeHe Ca MYIIKapljeM MOxK]Ia Ce MOXKe NpMNMcaTM He- 
pasBujeHo} Tp»xaBM payMje Hero yOMIMTeHOM eKCHOaTAaTOPCKOM Oj,HO- 
cy lpeMa >»KeHaMa. CnopHo je ja IM je IpaBM pa3yor 3a ycTaybuBarbe 
NOTYMHEHOr NOMOKaja *KeHe Taflalllke YBpexKeHO MMILIberHe O HeHO} 
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HoypasyMeBaHoj Noppehenoctu Myuikapuy, wu cy ocobeHocTN cTaTyca 
*KeHe lak Ouse yoOuyajene y JaTOj eTalm ApyuiTBeHor pa3Boja. Taxobe, 
HeONXOJHO je pasyMeTM MOTHBe 360Fr KOjUX je TPUKO APyLITBO TeXKMIIO 3a 
yCIOCTaB/balbeM M Of[p»KaBalbeM ,,MYlUKe BylafaBMHe” y KOjOj *KeHa HUMje 
MMasla NOMMTMAKY MU COUMjamHy yiory, jep ykommKo je moctojehe KnacHo 
UPylWTBO BaxKMIO 3a PUNOZOcKU Mpeal, cCTaTyc 2*KeHe 6u HalIpocTo 6bu0 
nocmeqMiya jeyHe OCHOBHE [[PpylITBeHO-NOMMTMKe Mpeje. 

Crojeppcuu duno3sodckn upuctyn crapux IpKa mpema mpaBy uM Ap- 
2KaBHOM ypebemy uMao je 3HauajaH yTMiaj Ha Momo%«Kaj *eHe. IInaTou u 
Apuictoten, Mehy cBojuM caBpeMeHMIMMa CMaTpaHM ,,yaTebuMa by]- 
CKOr pofia’, Hcy Ofo7emM MpOoMMUbaby 0 *KeHM UM HeHOM Ouhy. [ox je 
ApuicTote cMatTpao Jfa je 2*eHa HVDKe Ouhe Koje ce MO Mpupogn ,,10KO- 
pasa pagu 3amtute’,! [Inaron je ropopuo o jeyHaKOcTM UM McTOBeTHOCTU 
qylle Mywkapya u xKeHe.” 360r yruuajHocTu Mpeja BeIMKUX MUcCmMala 
Ha JIpyllTBeHe BpeJJHOCTM UM 3aKOHe, OMNI KOjM 3akKby4aK O CTBapabby Ul 
IIpMMeHU papa cTape [puke ce Mopa CTaBUTM y KOHTeKCT PUIO30@cKUX 
IpMHIMMa Ha KOjMMa cy Taflalibe [pxKaBe NOUMBarle. 


Tlopeg, HeynmTHor dut030dcxkor entoBarba Ha (puKO aHTMYKO T1paBo, 
Of, UpecyqHOr 3Hayaja 3a (opMupare M NOCTOjake KMaCcHOT, MaTpujap- 
XajIHOr M HepaBHOMpaBHOr ApyliTBa Ouo je McTOpMjcKu TpeHyTak y KOojem 
ce aHTmuka IpuKka Hanasuna. Y HajpanHMjem Wepuopy, rpuko pyliTBo 
%*KUBM T10 TIpMHIMIMMa WyIeMeHCKOr Ipesp»xaBHor ypehera, amu Bpeme- 
HOM Jjo7a3M JO CTpyKTypasIHMXx IIpoMeHa, Te MaTpujapxaT OuBa 3aMeHeH 
TaTpujapxaHumM BpeysHoctumMa. MatpujapxamHe BpeqHOCTM ouyBaHe U3 
cTapujer 106a omoryhaBane cy cnobogHuje U HOBOHUje ycnoBe 3a X%KU- 
BOT KeHaMa, ITO OOjalliaBa 3allTO je IpaBHM MOOx%Kaj *KeHe y HEKMM 
HepasBujeHvjuM TomMcuMa Haowurmey 6u0 BeoMa ToBOybaH.” Moryhe je 
qa Cy TparoBu Wiemencxor ypehera yrulanm Ha pasmM4anTocTu y ToM0- 
*Kajy *KeHe y MOMMCMMa 3aTO LITO Cy cTapujn OOIMIM [pyuiTBeHe OpraHu- 
3alluje HaveHO BUIMe MOTOsOBaNIM 2KeHaMa. 

Y ownmMa lpaBHe McTopyje uspBajajy ce Tpu rpuka rpajfja-ppxKaBe: 
Atvua, Cuapta “ Topruua. Arua je Oua KoleBKa JeMOKpaTuje 3 Koje 
cy NOTeKIM IpBU NOMMTMIKM IpwHyMMM, Crapta je ynamhena no parHuM 
nocturnyhuna Mu cieyMpu4Hoj [pyWTBeHO] OpranHu3alyju, a M3 KPuTCKe 
TopruHe foma3u HajcTapyija eBporcKa KoquduKayMja. Y HacTaBKy pajia, 


1 Aristotel, Politika (prevela Ljiljana Stanojevi¢ Crepajac), Kultura, Beograd 1970, 
1252a. 


2 Platon, Drzava (preveli Albin Vilhar, Branko Pavlovic), Beogradski izdavacko-grafi¢- 
ki zavod, Beograd 2002, 455de. 


3 Cuma Aspamosuth, Bojucnas Cranumuposuh, Yiopegua tipaena impaguuyuja, Upas- 
uM dakyntet YuuBepsuteta y Beorpagy, Beorpag 2017, 98 u pane. 
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u3 Tor pa3jora, Ouhe pew O CIMYHOCTMMa M pasiMKaMa Yy paBHOM I10- 
NOxKajy *KeHe y OBa TPM Nomuca. Y3eBuIN 3a UMHeHUL ja cy Of Upecys- 
HOF 3Ha¥aja 3a POpMMpatbe MoMO%Kaja *KeHe y ApyuiTBy Ouse HOpMe HO- 
poguuyor u 6pauHor upaBa (jep je Nopo_uua Ouna Teme WpxKaBHOr U 
aupywtBeuor ypehera, a Opak 60 HeEOMXOPHOCT 3a HacTaHak NOpoyuue), 
HYXKHO je Hajjawbe aHalu3supaTu WomoxKaj *KeHe yHyTap omKoca (oikos) u 
ramoca (gamos). 


2. TOPOQMUA 


[puka nopoguya Onna je Bulte OF 3ajeqHue Cypy2KHMKa Mu CpomqHM- 
Ka KaKBY MOJe€pHO ApyliTBO Mo3Haje — OHa je Oua BepcKU, NOAMTMIKU 
Vi CKOHOMCKM €HTUTeT. OuKoc cy cauMmbaBasIM WIaHOBM yoxue MU WiIMpe Mo- 
poguue, MOKpeTHa M HeNOKpeTHa MMOBMHa, MMatbe, po6oBn, *KMBOTUHE,* 
au U oOudaju u penurnja. 

»Lleo momuc 6uo je jeqHa BpcTa mpowmpeHe mopogMue, Koja je 
HajBehu Jeo *KMBOTa IIpeTBapasia y MOposMYHN %*KMBOT.“° CBa paBa, 06a- 
Bese U clobose ycTaHOBbeHe Ha HMBOY OMMCa, MpeciMKaBasle cy ce Ha 
TOpOsMIy Kao OCHOBHY jeyqMHUly rpukor FpyuiTBa. OUKOC je *KMBeO Kao 
HOM Y MaJIOM — ,,IpupoyHa” mpaBusia Ha KOjMMa je WOUMBaO [pKaBHO 
ypehewe Baxuma cy uw y Mopoy_M4Hoj opraHMs3ayuju. OuKoc je obyxBaTao 
cBe ccbepe 2*KUByberbha CTapux pKa, a OCHOBHa (uNos0duja 3acHMBasla Ce 
Ha OJHOCY Nojequna UM WOpomMie, U 3aTMM NoposMye u ppxKase. ,,Jep 
[pKaBa je 10 CBOjoOj IpupogM jejHO MHOMTBO M MocTajyhu cBe Brule je- 
WMHCcTBeHa MocTahe of ApxKaBe NoposMa, a of MOposuue yoBeK. Morno 
6u ce, Hamme, pehu ya je mopoyuua jequHcTBeHMja Of, [pxKaBe, a Nojequ- 
Hall of, Mopognue.“° 

Oukoc je 640 ycTpojcTBoO 3aCcHOBaHO Ha CTporoj xujepapxMju NOWITO 
cy crapu Ipyu BeposamM fa Nopoyuia McilyHaBa CBOjy ufeatHy CBpxy 
IPyWITBeHOr TeMewba OHJa Kayla je Moh y pasmMauTOj Mepm yaemeHa re- 
HMM 41aHOBMMa. ,,Myuikapall je y oHOCy Ha *KeHy 10 Upupoyn Gowpu a 
OHa ropa, M OH Bilajja a OHa Ce MOKOpaBa. OBaj UCTM 3aKOH MOPa Ja BAKU 
3a cBe bye.” V3 ror pa3mora, OMKOCOM je ylpaBbao MyuiKapal (oTalt 
WIM MyX), KOjM je KAO BPXOBHM ayTOPUTeT JOHOCHO OjIyKe KOje cy ce 
TMane cy{OuHe CBMX UIaHOBa OuKOCa. Kupuoc (kyrios; y upeBoyly — roc- 
noyjap) Ovo je 3afqyxKeH 3a CBa BaxKHa IIMTatba y OMKOCY, Te CTora pa- 


4 Douglas M. MacDowel, ,,The Oikos in Athenian Law‘, The Classical Quarterly 
39(1)/1989, 11. 


X. J]. ®. Kuto, Ipyu, Upocsera, Beorpag 2008, 90. 
Aristotel, 1261a. 
Ibid., 1254b. 
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Ba WJlaHOBa OMKOCa HMcy Ouma jeqHaka, a MoMO%Kaj *KeHe ce (opMupao 
Ha cneymdvaan Haun.’ Tomo je cmatpaHo fa *KeHa HMje clloco6Ha ja 
UCHpaBHO Ojly4yje O CBOjMM IIpaBHMM HocMoBMMa, Of pobhera je Ouna 
nog, Brawhy cBor ova umm Haj6mpKer Myuikor cpogunka.’ ,,Hajpanuju 
YOBEKOB MOMMTMIKM CMMCao ormefa ce y CTBapalhy NOpomMue, y Kojo} 
je ucupBa cBe 6u710 3ajeqHU4KO, UM Koja IpeTxoqu cTBapay Apxase. Ia 
MM 3ajeqHuua Oyye uBpcta, HoTpebuo je ja jeqHO Of, HUX yupaBba UM Ha- 
pebyje, 1 TO OHO Koje Ce pasyMOM MOxe cTapaTu 3a NOposMuy, a Apyro 
na cnyma. Beh u3 nopogmye mu omMahuHctTBa pa3sBuja ce YeTBOPOCTpyK 
OWHOC: rocnofapa peMa poby, My2xKa IpeMa >%KeHM, Olla Mpema Jeu u, 
HallocileTky, HOceqHMKa IIpema Mocegy “ upuBpehupary.“!° 

Viako ce ctaryc 2KeHe IpeMa HOpMaMa HOpoyM4Hor WpaBa pasyu- 
KoBaO 300r HeyjeqHayeHOCTM y JpyuiTBeHoM ypehewy momuca u Merbao 
TOKOM XPOHO/IOMKOr pa3sBOja [TpuKOF aHTMIKOL JPyWITBeHOr CMcTeMa, U3- 
aBajajy ce OCHOBHE OfIMKe NOposMuHne OpraHusallMje M OCHOBHE O]IMKe 
MOPOJMU4HOT CTaTyca 2%KeHe. 

Y xomepcko 06a, ApyliTBeHu mM Ap»KaBHM ciicTeM Oa3supaH je Ha 
poyjoscKom ypehemy u Mohn 6acumeyca y KojeMm cy MHKOpnopupana 3a- 
KOHO/aBHa, M3BplHa M Cyj{cKa BwlacT y 3aueTHOM OOmMKy. Hema 3akona, 
HUTM MOCTOjM ped 3a 3aKOH, a KpasbeBe ,,ypeqOe* HajBuuiu cy mpaBHooba- 
Be3yjyhu aktu. OpykKe Kpayba Cy KOHAUHE, [OK Ce CIOPOBM pelllaBajy Ha 
6a3M MpeceyjaHa MOTeEKIMX 113 o6uuaja.!! V3 HaBefeHOT, OUNTeZHO je Ta 
je, MOCMaTpaHO M3 IlepciieKTMBe pa3BMjeHOr JPyWITBa, UpaBHM Wopeyak 
xepojckor 06a 6v0 UpuiM4HO HepasBujeH. Y HeMy IpaBHM MHCTUTYTM 
HMcy 6unn TIpeyU3Ho nedunncanu MY pery7Mcany, IIMTatha FT pyliTBene uu 
lipaBHe 3allITMTe YMHOTOMe Cy Ipuuayanta NOpOsM4HO] OpraHM3alyjn, a 
y TaKBOM [[pylITBeHoM ypehey UpuMapHMu KOMeKTMBHM Wb Oxo je wa 
ce OuyBa HoposMua (Koja je Ousia OCHOBHM perynaTop WpobsIeMa CBaKO- 
]JHEBHOF 2KMBOTAa) 3apaj, OMICTaHKa Lene 3ajeqHULe. 

Crpora lpapua y NopoyquyM MOKga ce MOTy OlpaBsaru oTpe- 
60M ApyllITBa 3a Ofp»KaweM cKMlajla y MOMMcy, Ma ce MU pasio3M 3a pas- 
NMYUTOCTU y MONo*Kajy *KeHa MU MylKapalla, payuje Hero OKpyTHOCTM 
UpylWiTBa, MOry IpMMmMcaTu CBeONLITOj NOTpebm 3a ycllOCTaBybakbeM He- 
ONXOJHOr [pylTBeHOr peya KOjM Ap%xKaBa Tor Wo6a Huje Morza fa 06e3- 
6equ. Xujepapxujcko ypehewe yHyTap moposxm4HMx 3ajeqHMya, y TOM 


C. Aspamosmh, B. Cranumuposuh, 117. 


Eva Cantarella, “Gender, Sexuality, and Law’, Michael Gagarin, David Cohen (eds.). 
The Cambridge Companion to Ancient Greek Law, Cambridge University Press, Cam- 
bridge - New York - Melbourne 2005, 245. 


10 Aristotel, 1253b. 


11 Bun Jijypant, Ucitopuja yueunuzauuje: *Kusoim Ipuxe, Hapogua Kura, Beorpay 
1996, 66. 
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cilyuajy, 3HadM710 6M OCHOB 3a Ofpxatbe ApyuiTBa. Moryhe je ya je craB 
O ,,IIpMpogxHoj noppehenoctn x%KeHe y OpauHoM M NOpOsM4IHOM 2KMBOTY 
olcTajaoO y KacHUjMM MepwoqMMa yupaBo 3axBaybyjyhu onmuToj u yBpe- 
2KeHO}] MMCIM O YOBEKY VU [p2KaBu, IpeMa KOjoj je HepaBHOMpaBHOCT 47a- 
HOBa NoposMie Ova HEOMXOFHOCT. 

Mebhytum, ympkoc ummeHMIM ja je *KeHa y CBMM TlepMoyMMa pa3- 
BOja XeJIeHCKOr ApyliTBa Ouna nox Brawhy MywiKor crapatea, oBya- 
uthera rpukor KMpMoca y OMHOCY Ha 4NaHOBe MOposMUe pasiMKoBana 
cy ce Off KacHyvje crpore pumcxe patria potestas. Y xomepcko 406a oral 
je umao ius vitae ac necis Hay Weuom.!* Herosa opnauthera y paHom me- 
puony rpuke uctopuje Ouma cy ommueHe HOpMNM jeqHor NaTpujapxamHor 
ipyltsa, MehyTum, BpeMeHoM je yTuMaj KMpMoca Ha WIaHOBe MoposMre 
6uBao cBe Maku. Onpehena orpaHuuera CTapaTemeBe cBemMohnu 3apay 
3allITMTe %KeHe IIpUMep Cy NOSMTMBHUX O/IMKa [[pylTBa KOje HOUMBa Ha 
CTPOrmM MaTpMjapxalHMM BpesHOCTMMa, a MHOTOOpojHU UsBopu Takohe 
cBeyqloue O Kpajibe NOBOJ/HUM IIPMAMKaMa 3a 2KMBOT 2KeHe YHyTap Ca- 
Mor oMkoca. My>k mf 2KeHa Cy paBHOMpaBHo ObaBybamM KyhHe MocnoBe u 
3ajeqHMIKM OWIyIMBaIN O BaCcIIMTawy jele, a yora *KeHe y onpehenum 
cdbepama NopoyMuHor %*KMBOTa Ousia je YaK NOMMHAHTHMja — OHa je Op- 
raHM30Bama JoMahuHcrTBo uv ynpaBybana KyhumM nocmnosuma.!? [Ipumer- 
Ha cio6ofa JeloBatha *KeHe yHyTap OMKOCa (Kao TeMeyba J[pyuITBeHOr 
ypebera) 6una 6m BoKa3 KOjM “ge y Mpunor upeju oO ayTOpuTaTMBHO} 
yiO3M aHTMUKe *KeHe. 

Kako je HajBehu 6poj ucropvjcko-lpaBHUXx M3BOpa HOTeKao ympaBo 
M3 CTapor aTMHCKor HomMca, OcobeHOCTM A[PyLITBeHO-lIpaBHOr NOposMy- 
HOr CTaTyCca 2%eHe y aHTM4KOj ATMHM yBeNUKO Cy MO3HaTe CaBpeMeHOj 
Hay. [lomo>%Kaj aTuHCKe 2KeHe y CTapoOM Beky, y NOpoyquuHoM, O6paxHoM 
M OcTamMM o6macTuMa IipaBa, Takohe ce Mopa aHayIM3MpaTM CXOj{HO crie- 
UMPMUIHUM OKOJHOCTUMa KOje Cy HAIMHM1e ATMHCKO [[PyIITBO Mi prKaBy. 

AtuHa je 64a TIO HacTaHKa JeMOKpaTCKe MMCIIN, alu, KaO M Ha T0- 
ueTKy OM KOr pa3sBOjHOF yTa, MOCTOjaM Cy MHOTM WpoOseMn Ca KOjU- 
Ma Ce J[pylITBO y 1poMeHama cyouaBano. MisBopHa aTuHcKa JeMOKpaTuja, 
Hactama “3 J[pakoHoBux u CoOHOBMX 3aKOHa, HUje Ouia HM Hak [e- 
MOKpaTMju cayammuue, jep cy rpahann HepaBHonpaBHO y4ecTBOBaIM 
y jaBHOM %KMBOTY - aTMHCKa ,,BulayjaBMHa Hapofla’ Ouna je BrayaBnHa 
rpahaHa ofa6paHux Ha ocHOoBy Mohn u yTuuaja, OoraTcTBa, roqMHa U, 
KoHauHO, Moma.!4 Y rom cmuciy, HeyjeqHayeHo [pywiTBo Hepa3BujeHor 


12. C. Aspamosuh, B. Cranumuposuh, 117. 
13 B. Ujypaut, 63. 


14 Apucroten, Yeiiae aiiuncku (mpepeo Huxo Majuapuh), Xpeciiiomaiiuja 3a Yiiopeg- 
Hy tipaeny ipaguyujy, Bojucnas Cranumuposnh (mpup.), Ipapuu daxyntret Yuu- 
Bepsnteta y beorpapy, beorpag 2016, 167-196. 
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UpaBHOr cMcTemMa Huje O10 y cTarby ja KeHaMa OMoryhn IpaBa koje he 
OHe KacHMje y2KMBaTM Y MOJepHOM JpylITBy. 


Mebytum, u y TakBuM TIpwiuKama jeqHoj ATWHmaHKM cy, 3ax- 
Babyjyhu onuireM Omaroctawy nosMca, Oume Ha pacnosarawy oppehene 
IIOTOHOCTU Y MOPOAMYHOM 2KMBOTY — OHa je yuecTBoBasa y Bobery ToO- 
Mahuuctsa, 6uza je MaTepiijamHO CMTyMpaHa, a HeH IMYHM MHTerpuTer 
6uo je upaBHo 3auiTuhen. Keun y Aruun je, takohe, mpumayana usy3er- 
HO 3HavajHa AyxKHOcT Opure o peyn.!> ArwwanHka je 6una rocnofapuya 
CBOr JJOMa M 3ajeqHO ca My2KeM je opraHM3oBazla KyhHe ro36e mu pa3- 
MeHbMBasla TOKIOHe Ca roctuMa. bua je, OCMM Tora, 3afy>KeHa 3a Behu 
6poj cBakoqHeBHUXx KyhHux MoctoBa u cuMOomM4HO je y pyKaMa HOcMIIa 
CB@Kar K/byyeBa Of MpocTopyja y FoMahnuctBy. Myx je uMao mpaBo 
la y Te mpoctopuje yhe camo y3 qosBory cyupyre (mim poOume Kyhema- 
3UTeybKe, KOja je, Takohe, uMana ogpehena opmauthera).!° YapyxeHocr 
CyUpyXHUKa y MOCIOBMMa KOjM cy ce TMIamm ToMahvucTBa u3paxKeHu 
cy Kao MffeamHa ,,3ajeqHulla yMa“ My>Ka Mf KeHe, jep je, 3a crape ATMbaHe, 
IIpBM KOpak Ka MOCTMU3aby JpyuITBeHe XapMOHUje Ou710 ympaBo jeqMH- 
CTBO My2Ka M 2KeHe y Mopoguyu u Kyhu.!” 

IIpema KceHodouty, omkoc ce NocMaTpao Kao TIpoM3BoyHa jeqMHu- 
la, jeqMHUIAa MOTpoMbe M jeqMHua y WMwby pempoxykunje. CacraBHn 
eo OMKOCa KOjM je MouMBaO Ha HacrelheHom OoratctTBy je 6uma HyKIe- 
apHa NOpogMia Kojy Cy YAHMIM MyX, %*KeHa Mu pela, a Koja je HacTama U3 
OpayHe 3ajeqHuye Max bUuBO ofpeheHux naprHepa.!® Hosuja ucrpaxu- 
Balba 10Ka3yjy [la Cy YIAHCTBO y OMKOCY yKUBasla UM Mia Koja Hcy Onna 
eo HyKeapHe mopoguue.!? TepmuH omKoc Morao ce Takohe ofHOcuTM 
Ha Kyhy (MaTepujamHu objeKaT) MIM Ha MMOBMHY Koja npumaya kyhu u 
momahnuctsy.7° 

Viako ApylwiTBexu monoxaj *eHe y ATMHM OcTaje 3abemexKeH Kao Ha- 
YeHO HeENOrofaH jep OHa HMje yKMBalla OCHOBHY NPMBMerMjy aTMHCKOr 
HpylWitBa, Tj. HMje MOra Ja y4ecTByje y NOMMTM4KOM XKUBOTY, 2*KeHMHa 
opiauthera yHyTap OMKOCa, KOHTpay{MKTOPHO TOMe, Oua Cy BeOMa Be- 
muka. 7KeHa, 10 CBOjOj IpMpoyM AyxKHa fa ce WOKOpaBa MylIKaplly y 


15 B. Ujypaut, 63. 


16 Hans van Wees., “The invention of the Female mind: Women, Property and Gender 
Ideology in Archaic Greece’, Deborah Lyons, Raymond Westbrook (eds.), Women 
and Property in Ancient Near Eastern and Mediterranean Societies, Conference organ- 
ized by the Center for Hellenistic studies - Harvard University, 2003, 21, https://chs. 
harvard.edu/CHS/article/display/1219 (nocnegimu mpuctym 10.8.2020.). 


17 Ibid., 22. 

18 C.A. Cox, 131. 
19  Ibid., 135. 

20 = Ibid., 132. 
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UMWby CTBapata yHKyMonatHe Mopognye,”! Huje CMaTpaHa JOCTOjHOM 
noTiyHor rpahancKor cTaryca KaO MYyllIKapal] KOjM C/ly2KM CBOjOj CBp- 
cu Kao zoon politikon.”* Vinrenurenuyja »*eHe M wHeHe BelITMHe y yu- 
paBmary jomMahmuHcTBom 6ume cy mpusHatTe m mpenosHate,” mehytTum, 
ApylWTBeHO-IipaBHU CTaTYC *KeHe y CBMM IlepvMowqMMa paHe aTMHcKe MC- 
TOpuje OcTaje JoHeKme UcTM — *xeHe y ATMHM HMICy yoKMBasle IpaBHy, T0- 
cNOBHY M mpoecuy cioco6xocr.”4 


3a CyITy CyMpOTHOCT aTMHCKOM JIpylITBy y3MMa ce cCllapTaHcKU 
cMcTeM, a Mom0%*Kaj »*KeHe y CnapTu o6w4HO ce CMaTpa 3HaTHO MOBO- 
HUjMM Of, MOMOKaja *KeHe y ATuHU. Mehytum, HaMsrmey, MOBObaH TO/10- 
*Kaj 2%KeHe y Cnaptu Hactaje nog, yruyajem Apyraunjux daxtopa. IIpapa 
CriapraHke MocToje Kao pe3yiITaT pa3BOjHOr CTay{MjyMa Ha KOjeM Ce ciap- 
TaHCKO JPYIITBO Hala3sui0, ClelMPUIHUX NOAMTMIKUX OKOMHOCTH y T10- 
MUCY U KONe€KTMBMCTMYKOr KOHLenTa cBojcTBeHor Jlopiyima. 


OcHoBHu WMbeBu Cnapte 6uma cy paTHa OcBajatea, Te je, cTora, u 
CBaKOJ[HEBHM 2KMBOT 60 OpraHM30BaH Y CKJlajly Ca TMM 2Keybama. Koyek- 
TUBUCTMYKM [yX KOju je Bulayjao CriapTom oHemoryhno je pa3Boj yHyTpa- 
Ike NOMMTUKe KOjM je MO3sHaBana ATMHa uM OOMKOBaO je NOposMuHe 
3ajeqHule Ha cacBMM gpyraymjn HaumH.?> [lok je ArmMmaHMH 6M0 Toc- 
BeheH pyKoBohbey NopoxM4HMM MocitoBMMa, CnapTaHaly je CBO} 2*KMBOT 
IIpOBOAMO yY MYIIKOj 3ajeqHUU y CTanHMM puipemama 3a paToBare. 
Iupoxa opmamherma m0 WMTamy NOposMIHMXx MOcTOBa, M3 Tor pa3szora, 
6uma cy y pyKaMa CllapTaHckKe KeHe, Koja, 3a pasMky of, ATMbaHKe, HUje 
UMayla KMpMoca KOjM ce cCTapaoO O HeEHMM IIpaBHMM pajibama.”° 3a6ere- 
%KeHO je a cy 2*KeHe y Cnaptu morie ja Hacnebyjy umatba 1M pobose Kojn- 
Ma Cy Morvie Ja pacnionaxy. Viako je HejacHa Ipupopla CBOJMHCKOr IpaBa 
*KeHa y CuapTu, U3Bopu cBeqoue fa cy CrapTaHKe koje cy Ouse y craTycy 
HacileqHMle MOceqOBasle TOTOBO ABE MeTMHe 3emsbe y MomMcy.”” 

Victwuy ce ompehene cneumuaHoctu NoposMaHor MpaBa M MomoxKaja 
*KeHe y NOPOAMIHOM MIpasy y CnapTu. 3HayajHa NocneyqMya clapTaHcKor 
KO/IEKTMBM3Ma Oyvisia je HeMoryhHOcT poyuTema fa ysecTByjy y OfTajaby 
Mi BacliuTaby cBoje ele. O ,,BaybaHocTu TeK pobeuor eTeTa oflyuMBao 
je HajcTapuju 4iaH MemeHa, Ha only je Oo fa GomecHo uM cma6o JeTe Oc- 
TaBM y jaMM YKOMMKO Ce JOHEeCe TaKBa OflyKa, a 2KeHa je MOrIa Jja Opraja 


21 = Aristotel, 1252a. 

22 Ibid., 1253a. 

23 H. van Wees, 22. 

24 C. Aspamosuh, B. Cranumuposmh, 119. 
25 Ibid., 95-96. 

26 Aristotel, 1269b, 1270a. 

27 ~—‘Ibid., 1270a. 
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qeTe caMo JO cefqMe roqMHe HeroBor 2%KMBOTA (Kaffa je OfasMNo y arene 
pay BojHux mpumpema).”® Taxohe, cnapraHcke nopoguue cy HOcume Tpa- 
ToBe CMHAMjasMu4Ke NOpomute,”’ a CpopCTBO ce, 3axBabyjyhu ouyBaHOM 
IIIEMEHCKOM CXBaTalby, padyHaslo 10 Maj4MHoj TMHMjM. 


IIpema IInaTroHosoj 3aMuciM O MyeanHoj [pxKaBHoj oprannsaynjn, 
3a UCIpaBHU pa3sBOj J pxKaBe VU [pyUITBa HEOMNXOMHO je MOCTOjambe 3ajey- 
Hue %KeHa u peue.°? CknaqHa 3ajeqHuta y KOjoj *KeHe ofrajajy Aeuy 
6una 6 opraHM30BaHa Ha Moce6aH HauMH,°! a 2*eHe 6u, KaKO 6M yuecT- 
BOBalle y Ofp»%Kalby [p2xkaBHe XapMOHMje, MOpame Ja Noceflyjy ucte 
BellTMHe Kao M MylikKapuu.°? OBaKxBo ypebere, y IInaronosoj dbuno- 
30@Uju UCTaKHYTO KaO CaBpIleHO, Ha MIpBM Morey] HamMKyje Ha crap- 
TaHCKM KOMeKTMBM3aM; MehyTuM, NOK je y ATMHCKOj dunosoduju onKoc 
60 IpuMapHM TeMem AprKaBHe OpraHM3alMje, clapTaHcKo ZomMahnu- 
CTBO HUMfje OM0 TBOPeBMHa HasIMK Jp»%KaBHOj] POPMM MU y HeroBOM MO- 
pany Huje NocTojana upeja fa je xMjepapxujcko ypehetbe y ouKocy u M0- 
mucy Hy*KHOCcT. Moxy je *eHa y CiapTu, MCcKy4MBO M3 Tor pasiora, 
yKUBalla 3HaTHO 60/U NOpOAMIHN CTatyc of *KeHe y ATuHU. MehyTum, 
Y3eBIIM [ja je HEH 2KMBOT, KaO TakaB, 6u“0 y MOTMyHOCTM HocBeheH MH- 
TepecuMa 3ajeqHuue (0 uemy he y HacTaBKy pajja OUTM peu), TeLIKO je 
pehu aa je OHa UMasia UCTUHCKM NOBOJbaH APyWITBeHM MU WpaBHM O7IO- 
*Kaj y JaHalllbem cmuczy Te peau. 

3a Jay aHanMsy J pylWTBeHO-lpaBHOr MomOx*Kaja *XeHe y AHTUYKO} 
[puxkoj, mpeBacxogHo y 6padHoM M NOposM4HOM UpaBy, Wopey, aTMHcKe uu 
cllapTaHcKe MicTopuije y o63up ce Mopa y3eTM uM Oucep rpukor aHTMUKOT 
mpapa — Topruuckn 3aKonnk.*? 

TopTMHcKM 3aKOHMUK je jequHu WpoHahenu 3aKOHMK M3 aHTMUKe Ip- 
aKe M HajBaxKHUjU CIOMeHMK IpuKor lpaBa M3 WpexeweHMcTMIKOr Wepu- 
ona.>4 Opaj OnMITM MpaBHM akT, HeMo3HaTOr 3aKOHOAaBLA, HajsHayajHVjn 
je Mo cBojum oppenOama koje ce THUy ypaBo TomO%*Kaja *eHe. Hopme 3a- 
KOHMKa HelocpeyHO yka3yjy Ha CTaTyc *KeHe y Opaky m nopopmyu.*> Ha 
OcHOBy OfpeqOu 3aKoHMKa, CBaKa 2KeHa, yKby4yjyhu u pobupy, Oua je 


28 CC. Aspamosuh, B. Cranumuposmh, 94. 


29 = Ibid., 98. 

30 ~— Platon, 464b. 
31 = Ibid., 451c. 
32 = Ibid., 452a. 


33 Topruucku 3aKoHmxk (peBeo Cuma ABpamosuh), Xpeciiiomainuja 3a Yiopegny upa- 
eny mpaguyujy, Bojucnas Cranumuposnh (mpup.), pasum daxyateT Yuupepsute- 
ta y beorpagy, beorpay 2016, 157-165. 


34 Ibid. 
35 Ibid. 
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cy6jekaT 3allITMTe, a 3allITUTa %KMBOTa M Tema, KaO OIIMITe BpesfHOCTM MU 
mo6pa, Taxohe qedbunucaHa 3aKoHMKom.*° 


Hope TIoptuucke koqudukaynje yKa3syjy Ha TO Jja Cy WMTara mpaB- 
He 3allITUTe %KeHa Ovsia KbyYHU Upobsemu Koje je 3ajeqHulja Mopasa a 
peryiMille y OBAKBOM OMIIMITeM 3aKOHMKY, a 3aXBaybyjyhu uwHeHuUN 7a je 
TOPTMHCKO [IpxKaBHO ypelere 6u0 BeoMa CAMYHO CllapTaHcKOM (Mm Criap- 
Ta u [opruna cy rpayjoBu-[pxKaBe JOPCKOr IleMeHa), Ja Ce 3aKYIUTM Ja 
cy OfHOCK y 6paky mM MoposMyM FOHeKse HamMKoBaMm oHMMa y Cnapru.?” 
?Kena y loptuun je, kao u CrapTanka, MMasla NOCIOBHYy MU Wpoljecuy cro- 
COOHOCT, Kao uM JemMMuUuHy croboxy y ofabupy cyupyra y cmy4dajy Kaya 
je Kao enmxnepa (epikleros) 6una TyxKHa ja WpeHece OuveBy MMOBMHY Ha 
cBor Mylikor HacieqHMKa.°*> Ca apyre cTpane, Hamu 2xxeHu y Atunn, Top- 
TMrbaHKa je *KMBela y APyWITBy CTporor MomHOrT MoOpasia, y KOjeM je, OUNT- 
neqHO, Oua y ObaBe3u fa OLpxKaBa BpefHOCTU ,,aMCTOr OMKOCA. 

Viuctutyt hepke-Hacnegunue (enuKmepat), y lopruHu o3HadeH MMe- 
HoM patrioikos,*? qeTamHo je FepuHucay y 3axouuxy. U3 oppey6u Koje 
ce TM4y HacylefHOr WpaBa VU elMKIIepata, CasHaje Ce MHOFO O [[PpyUITBeHO- 
IIpaBHOM looxKajy *KeHe. Kena y loprunn Haciehyje nomoBMHy MoKpert- 
HOCTM Koje 6“ HaciehuBao MywKM HacmeqHuK,*? Mehyrum, roprMHcKa 
HacieqHUlla, 3a pasiuKy off CiapTaHKe, He MOxe Ja paciowaxKe OHOM 
UMOBMHOM KOjy locepyje y ctarycy ermu«nepe.*! 

TopTMHckM 3aKOHMK TpescTaByba cuoj oOwuajHux HOpMM FopcKor 
WjPpyWITBa M 3aKOHCKMX HOPMM KOje 3aKOHOaBall YBOJM KaO HOBMHY y 
upywtso. Hecnopxo je fa je, y mormeyy HacnegqHor u O6payHor mpasa, 
x*eHa y Toprmuu 6visa y HOBObHMjeM Nomoxajy of *eHe y ATuHu, Meby- 
TMM, JMckyTaOumHo je Jja 1M Cy ce TaKBe NOTOJHOCTM MO3MTUBHO Ofpa- 
*KaBalle Ha HEH NOPOAMYHM *KMBOT. Oppenbe 3aKOHMKa He OaBe Ce KbYI- 
HUM poOsemuMa MOpOsM4HOr X*KMBOTa MU WOMOxKaja *KeHeE y MOpOAUUN, 
a *eHa y TopruHM, NonyT *eHe y ATMHU, Hama3su ce NO, puropo3HOM 


36 = Ibid. 


37. ,¥ MOHeEKMM [pxKaBaMa 3aKOHM Cy yCMepeHM Ha MOTUMHaBatbe CyCeqHMX Haposia. 
Crora, Maga y Behuuu ppxKaBa Bafa, ja Tako KaxkeM, 30pka y lormeny HajBeher 
6poja 3aKOHA, MilaK, aKO MOCTOJM 3ajeqHMUKM Wb KOMEe CBM 3aKOHM TexKe, OHA je 
To o6e3b6eherme Baactu. Tako cy y Jlakegajmony u Ha Kpern u BacimTame u Behuna 
3aKOHa ycMepeHu Ha pat.“ — Aristotel, 1324b. 


38 CC. Aspamosuh, B. Cranumuposuh, 105. 
39 Ibid. 


40 Stefan Link. ,, ..., but not more!“ Female inheritance in Cretan Gortyn’, Deborah 
Lyons, Raymond Westbrook (eds.), Women and Property in Ancient Near Eastern and 
Mediterranean Societies, Conference organized by the Center for Hellenistic studies 
- Harvard University, 2003, 12, https://chs.harvard.edu/CHS/article/display/1219 (1o- 
cneqibu mpuctyn 10.8.2020.). 


41  C. Aspamosmh, B. Cranumuposmh, 105. 
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Bylauhy cBor KMpMoca uM MpescTaBba WpaBHO MHdpepuopHy durypy y 
oukocy. Ca apyre crpaHe, HopMe OpauHor npaBa cBegoue 0 Behem 6pojy 
IIpaBHMX NOFOPHOCTM TOPTUHCKe *KeHe Y OHOCY Ha Cylpy2KHMKa. 

Kogugukayja jacHo OciMKaBa J[pyWITBeHM CMcTeM Ca M3pax%KeHOM 
cTpaTudukalujoM u mpaBHOM HejeyHaKkouthy »xnTema nonnca. IIntawe 
je Ha KOjM HauMH cy pa3sqM4NTM ApyuiTBeHM ciojeBu PyHKWMOHMCcamM 
KaO CK/lajjHa UM edbuKacHa [pyliTBeHa WemmHa. HesaBucHo of Tora, rop- 
TMHCKM OMKOC je TpeycTraByao FOMahvHcTBO ca CBMM TIpemo3HaTybi- 
BUM Tlopogqua4HuM opHocuma.*” Ouxoc je, Takohe, wcrakHyT Kao WeHTap 
€KOHOMCKOF 2KMBOTa NOjeqMHalja KOju ra une, MehyTuM, MMOBMHa HUje 
Ouma cacTaBHM feo came 3ajeqHuue. V3 tor pasmora, AMOBMHYy Cy OfBOje- 
HO Hacnehupaiu MyIIKM UM KeHCKM HacneqHMIM, a MMOBMHa CyIpyKHMKa 
HVje YApyXMBaHa y BUY MHCTUTYTa 3ajeqHMuKe 6payHe TeKoBMHe.*? 

PasuKke u3smeby ouKoca y Arunu, Cnaptu u Topruuu Hapounto cy 
yllewaTuBe y NOrmeyy UMOBMHCKMX OfHOCa y Hopoyuyn. Y Cnaptu je 
%KeHa CaMOCTaIHO M HesaBMCHO pacioylarala NOpOsM4HOM UMOBMHOM, 
MMOBMHa 2KeHe y ATMHM Ousia je BesaHa 3a HOMahMHCTBO y KOjeM je OHa 
Ouila y MOTUMHeHOM NoOxKajy, a TOPTMHCKM CBOjMHCKOMpaBHM NOCOBM 
cy OuiM Ha CheyyMpuIHU HAaIMH peryMcaHu 3aKOHMKOM. IlosuuMja *KeHe 
y OfHOcy Ha MoryhuocT pacnomaratba Moceyjom, y Cnaptu u Topruun, Ha- 
cynpor ATMHNM, NpeBacxoHO je 3aBMcusa Of CTaTyca 2*KeHe y NOPOAMYHO} 
sajeqHun. Mehytum, 3sajeqHuuka 3a CBa TPM MomMca jecre wimHeHMIA Ta 
%*eHe y jaBHOM 2KUBOTY M NOpOsMIHO] 3ajeqHuM HUCy MMasle BesMKOr 
yueutha y nMTawuMa NopoyuaHe uMoBnHe.** 

Crambe y HOpOgM4HO) 3ajeqHMM OcAMKaBano je CBeOMTe TpylITBe- 
He OfIMKe aHTMUKOr rpukor ApywirBa. Wako ApywiTBeHO-lpaBHM TMope- 
qak aHTMuke [puke HMKayja HUje OM0 y NOTIYHOCTM jeqMHCTBeH M CKJIa- 
aH, jacHo je ja je Mopoyuua, y KakBOM roy OOsMKy, Ova Of BemMKOT 
3HaYaja y CBMM MepwogqMMa uM y cBMM Homucuma. bynyhn ya ouKoc HMje 
mocTojao 6e3 6paka Kao Be3e KOja je OF FBe MoposzMye cTBapasa jeqHy 
HOBY, y HacTaBky he OuTM u3HeTe OCHOBHE OJIMKe TaMoca. 


3. BPAK 


Bpak y aHTm4Kkoj IpuKoj ce yropapao u3Mebhy »X*eHMHOr Kupuoca 1 
MilayjoxKerbe. Ckylanao ce y Kpo3 cBeyaHy puityasiHy WepeMOHMjy, y3 Ipu- 
cycTBO Tlopoguue u Ipujateba, y3 OOM“IHO MOCIy>Kerwe, My3MKy M Mrpy. 
TpeHyTak HouveTKa OpauHor 2%KMBOTa 60 je Mpema3zak 2KeHe y My2KeB/beBy 


42 Cynthia B. Patterson, The Family in Greek History, Harvard University Press, Cam- 
bridge - London 1998, 79. 


43 Ibid., 82. 
44 Ibid. 
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kyhy, a HakoH dopMasHor 3akbyyelba Opaka, 2%KEHMH My2K TocTajao je 
heH HOBM CTapateyb.*° Bpawu putyam y peturujcKom jyxy je Tpajao Tp 
jaa u 6pauHe Wepemonuyje cy 6use HeusocTaBHU feo obmyaja.* 

Crap Ipyu cy cmarpamm ya Mebhyco6Ho ynosHaBate Milaguha ui qe- 
BOjaKa, KaO M y3ajaMHa Ocehata ybaBM M NOWTOBakba, Tpeba a HOUHY 
TeK HaKOH 3ak/byyerba Opaka. Bowba MaafjeHalja HMje Ousia MOTpebua, Te 
je XemleHcKu Opak, HacylpoT caBpeMeHoOj Fed@uHnyujn u upakcn, 610 MH- 
CTUTYWMja Koja ce HUje 3aCHMBayla Ha CyOjeKTMBHMM esleMeHTMMa. ,,/by- 
6aB y IpaBoM cMMciy, Kao y6oKa y3ajaMHa HexKHOCT M OpwxHoct, Ip- 
IMMa Joa3u Mocie KeHUOe a He pe; OHa HUje UcKpa Koja he nmanyTM 
KOHTaKTOM Mam 6mMckouhy Ba Tema, Beh NOM Ayror caydecTBOBalba y 
kyhuuM 6purama uv penaTHoctuma.*“*” 

IIpBu M OCHOBHM UMW payin Kojer ce cK7latao 6pak 6y710 je cTBapalbe 
MOTOMCTBa, MehyTuM, NogcTMyawe OpayHor 32pyKMBakba HUje Ou70 
caMo y pelipojlyKTMBHe cBpxe, Beh je uMano u AyOmy penurujcky vu M0- 
MUTMYKY KOHOTauMjy. VnTepecaHTHo je qa XeneHu, Hapownto y ATMHU, 
HUCY 2KUBCIM Y BEIMKUM WOpoyuijaMa Ca MHOTO jfelfe, IOWTO Cy Bepo- 
Bau Ja OM MpeKOOpojHOcT y NOpOAMIHMM 3ajeqHULaMa WpefcTaBpana 
WpoOseM y paBHOTeXxKU cKlafla y HomMcy. MepukioBy 3aKOHM Haslarann 
cy Ja 6payHn map Tpe6a fa ua pBoje pee,** a IInatou je 640 Mubera 
[la je UfeamHo crake Nopoguua Kojy w1HM OpayHu Map ca jeqHUuM CMHOM 
u jeqHom hepxom.”? IIpema IInatoHosoj dunosoduju, qpkaBa Mopa ja 
MMa KOHTpomy Hal, pelposyKUMjoM Kako Ou ce OpxKanO UfeamHo cTakbe 
3ajeqHuue. O Tome cBefqoun cieyehu ofomak m3 gyjanora y ,,.|pxKaBu': 
»laKO WITO CMO MM COXKHO yTBpAMAM Wa Ou Haj6owu wyAM WTO yeuthe 
MopasIM Jfa Woma3se y FoAMp ca HajOobUM %KeHaMa, a Hajropu wy AM Ca Haj- 
TOpMM %KeHama wITO Moryhe pebe ya 6m ce, ako cTayjo emu a OCcTaHe 
Ha BUCMHM, Jela OBMX IIpBMX MOpasa OpTajaTu, a OBMX ppyrMux He ...“°? 
Ocmum Tora, rpahanu ATmHe cy 2KMBeM y MMPHMM VM MOBOHMM ycr0- 
BMMa, TaKO Ja HMje Ouo NoTpebe 3a pahatwem BemMkor Opoja Fee Koja 
6u o6e36ehuBana KOHTMHyUTeT pa3sBoja 3ajeqHute. IIppeHcrBeHo u3 
OBMX pa3mora, UpeKuy, TpyqHohe mu faBate elle y poncrBo Hucy bun 
petxoct. Mehytum, cno6oya pahatsa je 3a xKeHy Ova orpaHMuena, jep je 
mpaBo Ha mpekuy, TpyqHohe umana ucKy4MBO y3 ofo6pere cympyra.”! 


45 B. Jjypaur, 326. 

46 E. Cantarella, 246. 

47 B. [jypaut, 62. 

48 Au-Mapmu buteu, Capa Ipuxa, Clio, beorpag 2010, 220-227. 


49 Paula Kauli¢, ,,Institucija braka i ceremonije povezane s time u gréko-rimskom svije- 
tu, Rostra - casopis studenata povijesti Sveucilista u Zadru 2(2)/2009, 61. 


50 Platon, 459de. 
51 A.-M. Buren, 220-227. 
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Cneym@uaHo noumate pohera um xKMBOTa ToMmaraso je crapum Ipymma 
[ja KOHTpOuMIULy Opoj WOTOMaKa MM HacweqHUKa — JeTe je CMaTpaHo 4OBe- 
KOM TeK 10 UcTeky ofpeheHor BpeMeHcxKor Hepuoya of, pohera, Kala je 
y puTyany uHMYMjalMje MOcTajano aan sajeqHuLe, a JO Kor TpeHyTKa je 
OTall MMao IIpaBo a ra onGayu u yOuje.>* 

IIpema Anonogopocy, rpuku 3aKOHMU HMcy Fedunucann 6pak u Opay- 
Hy 3ajequuuy. ATuHcKu 6pak HUje Ovo MpaBHa pajba UM HUje y MoTMy- 
HOCTM jacHO IIpeMa KOjMM eyleMeHTMMa ce PopMasHa UpaBHa 3ajeqHua 
pa3MkKoBalla Of, KOHKyOMHaTa WIM OOM4He 3ajeqHUe 2*XUBOTa. Mako je y 
lpakcu CMaTpaHo la je BepuyOeHu MH (engye) IpenosHaTbUBM JOKa3 3a 
ckilallakbe 6paka, Amomogopoc je HaBogMo Ja je 3a PopMupawe OpadHe 
3ajeqHMle HeOUXxofHa U3rpafba ofHOca Meby cynpy2XHUlMMa TOKOM 
Bpemena.°> JJaHac je UcTaKHyT cTaB fla je y MpeseMoKpaTcKoM Mepmoyy 
pasiuka usmeby dbopmasHo 3aKby4eHor Opaka u He*opMasHO 3acHOBa- 
He llapTHepcke 3ajeqHMie Oza Matba, [OK je y K1acM4HOM Mepuoxy Pop- 
MamHM 6pak 60 npeyM3sHuje mpaBHo jeduHucan.~4 

TloctaByba ce IuTabe Koje cy Ouse IpaBHe Mocmequye Hepopman- 
He 3ajeqHule y panujem Nepvoxy aruucKe McTopuje. Ha npBom mecty, 
Wpo6seM HeopMasHO 3acHOBaHe OpayuHe 3ajeqHMUe ormejao ce y upa- 
By HaciehuBatha u rpahaHcKom crarycy jeue pobeue y Toj 3ajeqHuun. 
Yoko cy 06a pogutema 6unm ATuwaHN, Nom0%*Kaj HacteqHMKa 6n0 je 
jeqHOCTaBHO IIpaBHo peryzMcaH, a BaHOpadHa ela U3 3ajeqHMLe y KOjoj 
poyuTebu Hcy OusM McTor ApylITBeHOr CTaTyca /fyroBasla Cy CBOj Mo70- 
Kaj UcKybyuMBo ony.°? MehytuM, HakoH MpBor Mepuoga, pasa u3mely 
dopMasHO uM HepopMasHO 3acHOBaHe OpauHe 3ajeqHMLe je CBe Matha, a 
ce TaKO MlOcTeneHO IpMsHaje U cTaTyc elle, a WoceOHO cuHOBa, pohenux 
uy HepopMamHom Opaky. ,,BaHOpauHa feyja Hucy Oza BemMKa CpamotTa, 
a ¥ak cy Mog ofpehexum ycnoBumMa MormM WobujaTu MpaBo rpahyaucrtBa. 
3a BaHOpauHor (nothos) cmarpao ce cBako KO je poheu of mapa Koju Huje 
3aKby4MO WyHOBaxKaH Opak, Makap O6oje OuM ATMHbaHN, Kao M yKONM- 
KO jeyjaH of, pogurewba Huje ATumanun.*>°° Hanpeyak y pasBojy 6payHor 
lipaBa lpefictaByba Texwy IpKa a NWO 3aKOHMTMM HaciesHMYMMa MM T10- 
TOMIUMMa CMaTpajy M OHe Koj HUcy poheuu y Opaky Koju je CKMONbeH y 
IIponMcaHoj PopMn. 

Y xKilacuyHOM Mepuogy, 6pak je 640 MoHOraMaH M yroBapao ce y 
dbopmu cBeyaHe KyHOBMHe Mylajje (engye — Bepup6a, Tj. clopa3sym u3smebhy 


52 P. Kauli¢, 61. 
53 C.B. Patterson, 112. 
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ditio, Cambridge University Press, Cambridge 1944, 69-73. 
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46 


Isidora First (crp. 34-65) 





KMpmoca M MiaqoxKere).°” Tocrynak je 640 peryaucaH No3MTMBHMM 
IpaBoM, Koje HUje MpenosHaBallo HePOpMaIHM HadMH CK/lallakba Opaka, 
jep je uucrutyT OpauHe 3ajeqHuye y OBOM Mepuoyy Ono of BemMKe BaxK- 
HOCTM Y aTMHCKOM jpyuiTBy. 3a ATMaHe, MOpamHOCT sajeqHue Opp- 
*KaBasla Ce CTPMKTHMM HOpMaMa OpauHor MpaBa, a OpauHu cratyc je 6u0 
IIpeyycios 3a OATOBOpHM M MopamHM 2%KMBOT aTMHcKor rpahannua.>® 

Huje cacBum jacHa mppoyja 3akKbyunBatha Opaka, y3eBlIM a cy 
IIPpMMeTHM eyleMeHTM yroBopa O KYMOBMHM HeBecTe (Koju je cumMbomM4- 
HO HacTajaO UpefqjaBalbeM >%KeHUupOeHOr MoKNOHa — hedna), Kao u OcO- 
OuHe yroBopa 0 peamHoM obe3b6ehemy (rpuka pey engye yjeqHo 3Haun 
Mu jeMcTBo).°? OunrmenHo je fa cy paBHa d@opma mu Hocneyuye 6padHor 
yroBopa ciyxKMyle pasMeHM MMOBMHCKUX WObapa; MelhyTum, uMajyhu y 
BMy pasiuKe usmeby Opaka m Kynomposaje, Moxe ce pehu fa je OBaK- 
Ba pa3MeHa CiyKMIa OfpeheHoj NpakTM4HOj CBpCu, aM fa HUuje MMama 
edekte M Upuposxy o6maHe kynosuHe. [Ipeq6pauHe moKNOHe Myajo- 
*KelbUHa MOposMia je FaBala MaqMHOM KMpMocy, a 3a y3BpaT, KMpMoc je 
CHOCMO TpomlkKoBe 6yfyhe Wepemouuje BeHYarba. OcMM XeqJHa MOK/OHA, 
WeBojke cy y Wepvoxy upe yAaje ZoOujane NoKMOHe OF yABapada Koj cy 
6ecnoBpaTHo Upunagaiu FeBojunHoj nopoguyn.* 

Bpakosn y Aruun cy Oumu yroBopeHu — poyuTembu WeBojKe cy of- 
nyuuBan o u360py HeHor byfyher Myxa Mu HMxOB UM Ono je Wa hepxy 
yuajy 3a MyliKaplja 3aq0BobaBajyher ApyuiTBeHOr MU EKOHOMCKOr CTaTy- 
ca. Mnaya je O6“4HO MMaya OKO YeTPHaecT Toya, Ip yemy je Miayo- 
2KeHha 6u0 y TpuyeceTMM TOAMHAMA XKUBOTA. Pasauka y TOMHAMAa MOKE 
ce o6jacHuTu HoTpe6om 3a yclieLIHOM pa3MeHOM MMOBMHe M3Mebhy nopo- 
que u 6ygqyher cynpyxHuka.© 

Tloce6uo 3HavajaH yTMyaj Ha MO3MyMjy *XeHe yHyTap NopogzMdHe 
3ajeqHule y CBUM MojIMcMMa MMao je Mupa3 KOjM je OHa WOHOCMIa y Opak. 
ViuctutytT Mupa3a y antuKoj [puKoj 610 je cBOjcTBeH M HeroBa IpaBHa 
upupopa ppyrauuja je Hero y caBpeMeHOM IpaBy — Mupa3 je 610 MMoBM- 
Ha Koja je Ipemasvia y cheymuiny Dp»KaBMHy My>Ka Ca CBOjMHe 2*KeHMHE 


57 P. Kauli¢, 58. 

58 C. Aspamosuh, B. Cranumuposuh, 118. 
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60 H.J. Wolff, 51. 
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nopoyuue. Hamme, mupa3 je, mpe cBera, 60 ycnoB 3a 3aKbyyerbe Opaka 
ui o6e36ehnsao ra je *KeHMH IpeTXoqHU Kupvoc, o6u4Ho oTray.% Tpuau- 
KOM LlepeMOHMje CKylallaba Opaka, MOcTOjao je MOMeHaT peljMmpouHocTu 
MlyTeM KOjer je Mian OTal| MiayjOxKewU TaBao MMpas, a M/lafOoxKewmMH 
OTal] MIaj{MHOM Olly ompeheHa cpefcTBa KojuMa je KyloBao HeBecTy. Ha 
OBaj HauMH, UM jeqaH MU ApyrM OuKOC KojM yuecTByjy y PopMupaby Opaka 
cy Mormu a 6yfhy curypHM ya Hehe OuTM yMaHeHU 3a MMOBMHY, a Tak- 
Ba pa3MeHa MelycoOHe MMOBMHE IyTeM CKylallarba Opaka uecTO je Ouma 
ppm pasnor 3a 6pax.®! BpeqHoct Mupa3a 3aBucua je Of, EKOHOMCKOr 
cTalba NOposMue M Mupas je M3HOCMO OF 5% Fo 25% oueBe MMoBMHe.°? 


OcHoBHa KapakTepucTuKa MHCTUTYTa MUpa3a y aTMHCKOM IipaBy 
6uno je opnauthewe *KeHMHOr My2Ka KaO HOBOr KMpMoca ja MMe paciio- 
axe, ay Mak y3 onpehena orpanudera. Hanme, My2K HMje MMao T1paBo 
fla CacBMM OTyhu 2%KeHMH MMpa3 MU HMje “Mao TIpaBo Jja HMMe OTIINIAaTU 
cBoje qyrose. Taxobe, npuimkom pa3Bojya Opaka, Yak Uy CiyyajeBuma 
*KeHUHe peybe (Koja ce y3umasia 3a Hajyemthu OpakopasBoqHU pa3z0or), 
*KeHa Ce 3ajeqHO Ca CBOjMM Mupa3oM Bpahana IpMmMapHoj Nopo_MUM, of - 
HOCHO y OMKOC CBOr IIpeTXOJHOr KMpMOCa MIM OMKOC HeroBor HacieqHN- 
Ka. Cru je MMao MpaBo Ja HacnegqM MUpas CBOje MajKe HaKOH OYeBe CMp- 
TU, Y BUY MOceOHO U3ABOjeHe MMOBMHE, OK ce y ciydajy CMpTM 2%KeHe 
Koja HMje MMana cua HacneqHMKa Mupa3 Bpahao weHOj nopognun.°° 
Kaga je 6u0 y nutawy Opak 6e3 elle, HAKOH My2KeB/beBe CMPTH, %KeHa 
ce 3ajeHO Ca CBOjOM MUpa3HOM MMOBMHOM Bpahasia IpeTXoqHOM JOMy, 
ay cily4ajy cMpTu cBoje cyupyre, Myx je 6“0 Ay2KaH Ja MupasHy MMo- 
BMHY BpaTM wHeHoj nopogmyu.®’ ,MupasHa umMosmHa ce o6e36ehusana 
cllelMpUYHMM BUOM 3aslore y KOpUCT KUpMoca %*KeHe (apotimema), ako 
6M oummo ga pasBoga.“°8 OpakaB o61MK MHCTUTYTa MUpa3a MOCTOjao je 
y ATMHU, TOK je y ApyruM rpukum MomMcuma 6us0 ofpeheHux pasiuka y 
Horleny cKlalatba Opaka UM pa3sMeHe NOposMyHUx Wobapa. 

Viz HaBeyeHor, 3akyby4yje ce Ja je y OpaxHom mpaBy mpenmo3HaT MH- 
CTMTyT Noce6He UMOBMHE Koja je 6Ouma UpaBHo 3auiTuhena. Mehytum, 
IIpMMeTHO je Jja cy IpaButa KOja ce THUY 3alllTMTe 2KeHMHe MMOBMHE, y3 
BeIUKMU 6poj APyIMx UHCTUTYTa KOjM Ce OHOCe Ha MOposM4HO u 6padHO 
IipaBO aHTMu4Ke puke, yCTaHOB/beHa Y KOPMCT KO/IeKTMBa (OMKOCa) a He 
3apay nojequuua (KeHe). Y cBaKoM cilyyajy, 6e3 obasuparba Ha MOTMBE 


63 =H. J. Wolff, 39. 

64 = Ibid. 61. 

65 E. Cantarella, 247. 

66 =H. J. Wolff, 61. 

67  C. Aspamosuh, B. Cranumuposuh, 118. 
68 Ibid. 


48 


Isidora First (crp. 34-65) 





M pa3iore, 3a UMeHMIy ce y3MMa fla je MMpa3 Ou0 2*KeHMH CBOjeBpCHM 
rapaHT MOpoyMyHor cratyca. 

IlosHato je Wa je MHCTUTYT pa3Bofa TOcTOjao y ApeBHoj [puKoj, a 
MylikKapaly y ATMHM MMao je IpaBo fla Ce CIOOOAHO M y CBaKOM TpeHyT- 
Ky pasBeye 6e3 HaBohera noce6uor 6pakopasBogHor pasmora.© Jequna 
o6aBe3a My>Ka y cily4ajy penyaujyma 6una je spahawe mupasa >KeHn,’° 
MebyTyM, IIpMsIMkKoM jeqHOCTpaHor pa3Bofa Opaka MylIKapall je decTo 
HeopMasIHO TpaxkMo Of %*KeHe M wHeHe TOpoyuue MpwicTraHak M Aoro- 
pop.’! UnrepecaHTHo je fa je M *KeHa caMa Morma fa opy4yje o cyqOuHu 
Opaka, Ha joj je Ou10 AO3BOeHO Ja Of] APXOHTa 3aTPaxKMU pa3sBO], 0 KOjeM 
3axTeBy je OH JOHOCHO opmyxy.”” Pey je o cuTyaluju y Kojoj je *KeHa ca- 
MOBOJBHO WIM WpeMa Haory KMpuoca Hallyuitana GoM. Ilocroje pasin- 
YMTM WosayM y Bes Ca MHMUMpawem pasBoga Opaka Of CTpaHe 2KeHe UU 
HeKM ayTOpu cMaTpajy a je pasBoy, y ATuHM Morzo Ja 3aTpaxu nu Tpehe 
mMue (O6u4HO *KeHMH OTall), Hajyeuthe 3apay mpeyaje 2*KeHe Apyrom My- 
xy.’3 Us [lemocrenosux ropopa Moxe IIpomsvuitasmtTu ja je 2*KeHa MMasa 
MJeCHTMYHO T1paBo Ha MOKpeTalse pasBoOsa, HO jacHo je jfa je, YPKOC Moje- 
MHUM OfpeqOama KOje cy joj rapaHToBayle HeKakBy IpaBHy 3allITUTy y 
Opaky M IpvMkoM pa3Bosia, Nomo%*Kaj ATMHaHKe y Opaky ocTao npuaiM4y- 
HO Heyroyau.’4 


Hakou pa3Boga Opaka, 2KeHa Koja HMje “Masia NOTOMCTBO Bpahaza ce 
IO], CTapaTewbcTBO CBOje HOPOAMLe, TAIHVje, HOM BwlacT cBor ola MIM 6pa- 
Ta. YOBMIa Koja je MMazla HacweqHUKe OOM4HO je OcTajama y O“KOCYy Mpe- 
MMHyNor cylpyra, aM je mocTojama Moryhuoct jja ce y HEKOM TpeHyTKy 
BpaTM Of, KOHTpoy cBoje npuMapHe mopoyuue. Mako je *eHa peyata 
y Opak y cheyMu4HOM BUY KyHOMpopsajHor yroBopa, HeHO OpBajakbe OF 
lIpwMapHe NopoyMye HUKajla HMje y MOTIyHOCTMU OcTBapeHo.”° 

IIpemga cy moctojanm oppehenu muctpyMeHtTu o6vuyajHor mpaBa 
KOjM Cy MOHeKe yjeqHayaBasIM MOMOBe, *KeHa je, 3a pasIMKy Of], MylKap- 
ja, TOKOM Opaka 6usa cTporo o6aBe3aHa Ha BepHoct. Crapm Ipum m7a- 
WIMIM Cy Ce KCHMHOr NOTeHUMJaHOr HEBEPCTBa BePOBAaTHO 3aTO ITO je 
upeby6a OTBapasia MMTawa OUMHCTBa, MpaBeyHor Hacieha u rpalanckor 
cTatyca. Y aTMHCKMM 3aKOHMMa MOceOHO MeCTO Cy 3ay3MMase oppenbe 
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Koje cy ce bape Npemy6om u cunoBawem, MehyTuM, HMcy cBe 2KeHe 
Oune NopjeqHako npaBHo 3aumTMhene. Hamme, nuTepapHu u3BopM cBe- 
qoue fla cy NocTojate 7Be KaTeropuje *KeHa — ,,0uITeHe* 1 ,,qpyre”. IIo- 
IITCHMM 9KeHaMa CMaTpaHe Cy OHe KOje cy 2KMBeme y JoMahuHcTBy Noy 
CTapaTe/bCTBOM KMpMoca, a ,,J]pyTMMa’ Cy IIpMiaplaye OHe KOje cy HeyjaTe 
*KMBere CaMe. YKOMIMKO je ,,HOWTeHa~ %*KeHa CTyMMMa y CeKcyamHM OJHOC 
ca JpyIMM MylKapljeM, CMaTpaHo je Ja je WIM 3aBeyjenHa MIM Ipucnybe- 
Ha. Y TOM CMMC/y, 3aKOH je peryMcao paBHe pajiibe CaMO OHMX koje cy 
6une nog Brawhy Kupvoca, foK ,,qpyruMa“ Hucy Ou Ha pacnonaraby 
MHCTpyMeHTM TpaBHe samiTutTe. Y XoMepoOBMM elOBMMa, OBy oyely 
*KeHa Ha ,,3aBefjeHe™ (Tj. MouITeHe) M1 ,,3aBOMHMUe™ (Tj. Apyre), Upeysemu 
Cy IPBM aTMHCKM 3aKOHU, Ha Taj HadMH jatajyhu HepaBHOMpaBHOCT %KeHa 
y cBetiy 6pauHor mpasa.’° 

3a pa3iMKy Of, MOJepHOr MpaBa y KOjeM je CM10Bare JJeduHMcaHo 
KaO KPMBMYHO Jeo MpoTMB MomHe cmobogxe, a pu uemy mpebyba He 
upumaya chepu KpuBudHOr WpaBa, y aTMHCKOM 3aKOHOJaBCTBY MOTE] 
Ha Ta IIMTatba 6u0 je cacBuM pApyraunju.’” Kpajre je Heo6uuHa unbenn- 
Wa [Ja je eNMKT cuoBatba OlaxKe CAHKIMOHMCaH Of Upeby6be. IIpaBHo 
TyleqaHO, CMaTpaHo je [Ja je 2KeHa KaO 2%KPTBa CMIOBakba IIpeTpliena Mary 
UITeTY Off KeHe Koja je 3aBeqeHa.”* 3aKmyyak Ja je 3aBOhere 2KeHe 6u10 
TeKe KPMBMYHO JelO Of, CMIOBarba, CTaByba Ce Y KOHTeKCT IIpeBlacTu 
Myllikaplia Hay] o1KOcoM. Hamme, 3aBobere >KeHe (Tj. HaBohere 2KeHe Ha 
4H Upebybe), ATuHaHM Cy JOKMBbaBaIM Kao NOBpesy wacTu Mu cTaTy- 
ca eHor My>Ka. CuoBatbe je, Takohe, WocMaTpaHO M3 HepcneKTMBe KM- 
poca, jep Mepa IpoTMB yuMHMoLa KpUBMUHOT ema HUje Ova y KOPMCT 
*KpTBe, Beh y KOpMcT cylpyra Kojem je HaHeTa wTeTa.”” 

IIpema J[pakoHoBMM 3aKOHMMa, IpesyOHMMMa je buna ompehena 
CMpTHa Ka3Ha yKoMKO cy yxBaheuu in flagrante, WoK je 3a CuOBabe 
CMpTHa Ka3Ha CylefqMla CaMO y3 Iipecyfly aTMHCKOr cyfla KOjM cy YMHMAM 
uckbyyMBo Mywkapy.8? 3aKoHM cy ce OHOCMIM camo Ha ,,3amITMheHe“ 
*KeHe (oHe Nog Brauthy KupMoca) u Mma cy [BOjaky CBpxy — Jia Ocury- 
pajy Bact KMpmoca Haff *eHOM Mf fa OUyBajy UucTOTY sajeqHuue.*! 

Tepmuu kopuuthen 3a npemyby 6n0 je noxeia, a OCMM Ha eMKT He- 
BepCTBa KOjM je M3BplMAa Cylpyra KUpMoca, OJHOCMO Ce MU Ha CBe OCTa- 
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je %KeHe Koje cy Ouse MO HeTOBMM MOKPOBUTeCTBOM M yAMHUIe He- 
qosBomeny pagiy.®* Jlenuxrm npeby6e m cuoBatba pa3sIMKOBamM cy ce 
Ha OCHOBY J[Ba ejleMeHTa: IIpMMeHe Pu3wuKe cue uM UpvcTaHKa muuya.* 
Ilpemy6a je JoxKuBbaBaHa KaO yBpeyja My2Ka M CMaTpaHo je fla je CMpT- 
Ha Ka3Ha ajleKBaTHa ClIpaM KpMBMLe *KeHe KOja je FO3BoNMIAa Ta Oye 3a- 
BefjeHa Of] CTpaHe Apyror mywikapya.*4 Wako je npemy6a x*eHe cTporo 
CaHKUMOHMCcaHa, HUje OUI0 3aKOHa KOjM je IpOmMcMBao Ka3sHy 3a MyoKa 
Kojm je 1ouMHMO HeBepcTBO.®° 

Y kacHujum CojloHoBMM 3aKOHMMa je O/[p»KaH IIPMHIMM HemocpeyHe 
ofMa3ye KOjM ce OMHOCMO Ha TO Ja je MylIKapal| “Mao UpaBo fa yOuje 
my6aBHUKa CBOoje cyupyre. TakBo yOucTBO CMaTpaHo je IpaBeqHUM, a y 
ckilayy ca OO“uajHuM HOpMama, Ha Myx je Ovo fa ofmyaM oO Ka3Hu 
Koja he ce npuMenutu. Myx je uMao MpaBo M fla 3aTpaxKM HOBaLl OF] 2%Ke- 
HMHOr HyOaBHUKa Kao Haf[OKHafly HeMaTepMjaHe WITeTe, a HAKOH CBera 
Tora oneT Huje 6u0 y ObaBes3n fa ce OF 2KeHe IpeyOuULe pasBese, Mako 
je 4O pasBogja cKopo yBeK oma3v0 y Mpakcm NOWTO Ou Myx KoOjM je 
*KeHM ONpocTuo mpebyby 60 jaBHO NOpABprHyT pyrmy u cpamorn.®° Je- 
WMHM Had Ha KOjM cy ce 3aKOHM PopMaHO bopuM MpoTuB upebybe u 
CMNOBakba Ou710 je NPOMMCMBalbe CMpTHe Ka3He 3a MyllKaplja yuMHMona 
Koju je 3aTeuen in flagrante, Nok cy O7laxKe Ka3He 3a OBe JeMMKTe Ouse 
lpenywteve o6mu4ajHoj mpaxcu.’” 

TlocraByba ce IMTatbe 3alllTO je pa3sBO] My>Ka Of] %KeHe UpebyOuuLe 
60 roToBO HeMMHOBaH. OproBop ex y HaYMHy Ha KOjM je oO“KOC 610 
OpraHU3oBaH, TAaYHMje, y HAYMHY Ha KOjM Ce OfpxKaBalla YMCTOTa aTMH- 
ckor rpahanctsa y momucy. YKOIMKO OYMHCTBO HMje MOTMO Ja Ce yTBPAM 
ca curypHouthy, nocTojama je MoryhHoct ya cratyc rpahaHctTBa Haczeye 
qeva Mju poquremn Hucy 6unu armHcKe KpBu.*® TlomTo je 3aKOH Koj 
je caHkyMoHUCao Mpemyby 6u0 y UMby 3alllTUTe OMKOCa (Ha Taj HadMH M 
yenor momuca), 3aBohere *KeHe M MH Tpewybe Morao je Ja McKOpucTu 
6u0 KOjM MyUIKapall 3apay, OcBeTe Mpema FoTM4HOM KMpvocy. V3 Tor 
pasmora, 4aK M HajpasBMjeHuju aTMHCKM 3aKOHM TpeTMpamm cy HeBep- 
CTBO jjpactu4Hum Mepama.®? Vnrepecantuo je Bulewe ya je mpemy6a 
6una oOsacT y KOjoj ce ormegqao TpukM TakMMuapcKM yx, jep cy ATMHa- 
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HM CMaTpasM fa Moh u craTyc MylIKapla exe y HeroBoj cmocobHOcTM 
qa 3aBenle Tyhy cympyry, mpm uemy je, ca Apyre crpaHe, ocpamoheu 6no0 
OHaj MylKapaly aja je cypyra 3aBegeHa.”” 

Viz MHoro6pojHux pa3smora, JO pasBoyja Opaka je umlak 4ecTO JO- 
ma3uso, Te je ATMHCKO A[pylITBO Ha cBe HadMHe MOKyWaBano fa OfpKN 
cklay, Mey uaHoBuMa NopogMye, uBpcTo Bepyjyhn ya ce crate ramoca 
M OMKOCa IIpeciMKaBa Ha Yeo Mommc. Of cypyxkHMKa ce OYeKMBaNO 7a 
ouyBajy Opak u peulaBajy Melhyco6He mpo6sieme Mm HecyrmacHMue (mpBeH- 
CTBeHO 3apajl MOTOMCTBa) M CMaTpazio ce Ja ce AYOOKO MOMITOBalbe M T10- 
Beperbe u3mMehy MaptTHepa pasBuja TeK HakOH pobersa sere.” Tloce6uo 
je 3aHUMbMBa UMweHUIa Ja crapn ATuHaHM Hcy MMamMm Mocebuy pe4 
3a pa3Boy 6paka, WTO ce MOxKe TyMauMTU OceTUuBOUThy IpKa Ha 6pak 1 
nloposmuy.” 

Mebytum, uako cy ooKeHeHOM Mylikaplly OuiM O3BOeHM M3BaH- 
6payHM ofHOCH,”? 3aKOHCKMM NOTOMIMMa M HacmeqHMIMMa CMaTpaHa cy 
caMO Jlella IIpBe %KeHe, LITO CBeEJOUM O TexKIbM 3aKOHOaBla Ka OUYBalby 
TPpayqMUMOHaNHUX MHCTUTYTa Opaka uM MOposuue y KOjuMa cy yOUbMBM 
M TparoBu IpMMUTMBHE JpylITBeHe OpraHusaluje. OcumM WTO je MMao 
UpaBa Ha BUWeKpaTHy *eHMpOy, MylIKapuy je 6u0 FO3BoObeHO fa CTy- 
Ila y OJ{HOce Ca XeTepamMa, Tj. ,{py2KbeHMNama™ Koje cy Ipy2Kasle TemecHo 
M TYXOBHO 3aJ{OBO/bCTBO, M KOHKyOMHaMa OfH. poOmMHama u WpoctTu- 
TyTKama.”* Mehytum, mpe Hero mm ce OBaKaB [jpyliTBeHM Moslem mpu- 
Mme UCK/bYAMBO HelIpaBeqHO} TIOTUMMHeCHOCTM MU HEMOMITOBarby *KeHEe y 
Opaky, BaxKHO je ucrahu fa cy 3aKOHCKe Cylpyre, 3axBabyjyhu OnwToj 
KOHIeENYMjM MOMMca, yKMBalle 3HaTHO OOM NOMOKaj OF APyrux 2%KeHa ca 
KojuMa Om Mylikapal Oo y »yOaBHoM ogHocy. Lurat u3 cygcKe beceye 
nororpada Arlonoyopyca, U3sHeTe IpoTMB xeTepe Heepe Koja ce He3akKO- 
HMTO yfana 3a ATurmaHMHa Credana, riacu: ,,Jleno je uMaTM xeTepe u 
po6mne, amm Kaya qohemo fo cyulTuHe cTBapu, Of KOje 3aBMCM ONICTa- 
Hak Haller WomMca u OfpxKarbe HalMx FoMahuHcTaBa, Kome ce oOpaha- 
Mo? CBojuMm xKeHama.“?> Ayrop je Harlacuo jja ,,0Baj OfIOMaK, He caMo 
[ja He Mogpa3yMeBa Mpespetbe 3a cyupyry, Beh je u y3qwxe JjameKo u3Hay 
Ipyrux 2Kena.“"° 
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Y OpauHom upasy Cnapte, youbuBa cy JOHeKNe cimuHa WpaByiaa U 
MHCTUTYTM. CnaptTauka je Takohe 6una nog Baauthy Kupmoca (My>Ka Ha- 
KOH yflaje), MMpa3 je 6u0 ycroB 3a CKilallabe Opaka, BepuyOy je yroBapao 
IIpMMapHu KupMoc (oral) u of paHor JeTMHCTBa CrapTaHKa ce cipeMa- 
ja 3a ylory cympyre u Majxe. Mehytum, kao cneymduunoct y 6pawHom 
upasy y Cuaptm mctuue ce myHa nomHa cioboya xKeHe. /KeHa je of cBor 
My>Ka MOr/la Jja 3aTpaxxU ofobpere Ja UMa OfHOCe Ca APyruM MyliKap- 
1eM, a TakBa lIpewby6a HVje KaxKHbaBana.”” 


Viako je oumrmegqHo ya cy Oune upucyTHe ofpehene MarpuijapxamHe 
BPeJHOCTH, uMak je MocTojama crpora opMasHa KOHTpo/a Haj] *KeHMHOM 
yaajom. Oral uu HajOmmwoKu MyuIku pohak yroBapao je Bepupby 3a Hey- 
naty hepxy, a yoOuuajeno je Ouno ckiamawe Opaka ormuujom. Y Cnapru 
je, Taxobe, yo6muajen 610 eHqoramHn Opak KO MpunasqHuka BME KIace 
3apal Of[pKaBalba EKOHOMCKM cTabusHe NopoyuaHe sajeqHute.°® Mouo- 
raMMja je 3aHeMapeHa Kako Ou MOA Ou0 KOjJAM OKOMHOCTMMa AOLWIO TO 
pahata HoBor noromctsa, 360r 4era je UM NomMaHApuja Guna yKopeeH 
o6u4aj - uecTo ce JeulaBaro fa HeKOmMKO 6pahe mma jeqHy cympyry.”” 


CrapTaHcKo J[pyulTBo je oxpabpuBaio 6payHo 30py2KMBakbe M pa3- 
Bog je 6M0 O6aBe3aH YKONMKO CyIIpyKHUYM Hcy MMamM MoTOMcTBo.!0 
TparoBi CMHMja3MMuKor Opaka MU padyHakbe MaTpMIMHeapHOr CpojcTBa 
omoryhuan cy *xeHama y Cnaptm mm6epanunju OpayHn x%xuBOT, Meby- 
TMM, UMajyhu y Buy WMbeBe MU BPeHOCTM CllapTaHckKe 3ajeqHULe, OcTaje 
HejacHO Ha KOjM HadMH Ce J pylITBeHO-lIpaBHM cTaryc CnapTaHKe Moe 
nepunncatn. 


Tlosuate cy, Takohe, ompen6e Topruucke kogudukarnje Koje ce TH4y 
%KeHMHOT MomoxKaja y Opaky M cBeqoY¥e O IpaBHMM IIpwIMKaMa y OBOM 
TIOJINCy. ToprmucKku 3aKOHUK UHKpMMMHMINe WeIMkTe upemy6e, TOKy- 
maja mpemy6e (rj. 3aBoheta %KeHe) MU CMNOBakba, M 3a HMX TporMcyje 
HOBYaHY Ka3Hy YMja BUCMHa 3aBMCM Of] HEKOMIMKO eseMeHaTa: y ciyyaje- 
BUMa M3Bpllera [[eIMKTa CMIOBarba, BUCMHa Ka3He je Ousa oppebena y 
OMHOCY Ha [[pyulTBeHM cTaTyc 2KpTBe (HajBMula Ka3Ha je Ovsa y ciy4ajy 
CMIOBarba ClObofHe %KeHe MIM cHOOOMHOr MylIKapra), a y cilyyajeBuma 
nokyllaja o6my6e padyHama ce y OfHOcy Ha O6payHu cTaTyc (Bula Ka3- 
Ha je 6uma y ciyyajesumMa MoKylwaja o6my6e Hay, HeyfaToM >KeHoM).!°! 
Viz HaBefleHor Npousuia3sn fa cy HOeIOM Jena IpOTMB MomHe cnobose 
crapu [pu ipaBuau pasimMky y CTelleHOBalby J[PyWITBeHe ONacHOCTM Ha 
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CIM4aH HAIMH KaKO TO YAHU CaBPeMeCHO IIpaBoO, Kao UM fla Cy UMasIM CBeCT 
O BMKHOCTM 3auITUTe TeseCHOr MU FYWeBHOr MHTeCrpuTeTa *KeHe. 


Tloce6aH feo 3aKoHMKa mocBeheH je MHCTUTYTY HaTpMouKoc u pe- 
rylauMju OpawHux WuTaka y TOM cryyajy. loprmucka emm«zepa 6umia je 
y oOaBesu fa ce, HAKOH CMPTM Olla, a 3apay] WpeHoliera HerOBe MMOBM- 
He Ha CBOr HacileqHUKa, yjja 3a KPBHOT CpOfjHMKa lipeMa peyjocieny Koj 
je yrBpheu 3aKoHukom. Yxouuxko je Beh Ouna yyata y Opaxy 6e3 ete, 
Mopaiia je Ja ce pasBeyle u ya 3a pohaxa. Y cynpoTHOM joj je 3aKOHMK 
Wolyutao fa FoHece cnoboyHy oflyky oO Jabem 6payHoM xMBory.!° 
CuicTeM IipeHollera Hacylef{CTBa MOCpefCTBOM elMkilepe (KOMIVIeKCHMje 
CIIpOBeyjeHO TipaBo pelipeseHTaMje), HMje yCOcTaBybeH UCKJbYYMBO V3 
IIpakTM4HUX passora, Tj. 3apay] WpeHoOllera paBa BllaCHMUITBa, Beh je 
yKby4MBao VM aciiekTe pemuruje, Mopana M cy6jeKTuBHMX OKomHocTu.!% 


VintepecaHTHa je uibeHMIa Ja ce 3a Wpembyby y lopruHM KaxKHaBao 
CaMO MYIIKapall, MOWITO je OUMTIeqHO, OMO TpeTMpaH KaO MCK/byIMBU 
KpMBal] 3a HeBepcTBO. TakaB IpaBHM KypMO3MTeT Ce MOKJa MOxe 06- 
Pa3sOXKUTM NOTCHIMjayHMM CTaBoM cCTapux Ipxa fla je 2*KeHa (MMaK) camo 
oOjekaT MYyIIKMUX I11aHOBa, *Keyba M HarOHa, pe Hero paBHONpaBHMU y4e- 
CHUK Y MYUIKO-2KeHCKMM OJ/HOCMMa. 


TopTMHcKu 3aKOHUK je TO3BObaBaO pa3sBOf KOju je Morao fa Oyze 
MHMYMpan U Off CTpaHe xKeHe. Y cnyyajy pasBosa, *KeHa je UMasla paBo 
a 3a[poKM CBOj MMpa3 VM MMazsia je IpaBo Ha NOMOBMHY IpMxopla cTedeHux 
Of, HeHe MoceOHe MMoBMHe. TaKohe, umama je 1paBo U Ha MOMOBMHY OHOTa 
ITO je CaMa, CBOjMM pajfoM cTekia (Tj. ,. MOMOBMHY CBera WITO je yTKama*), 
a cheymduuna je u ofpeyOa Koja *KeHU, Mopey, TakBe UMBUIM30BaHe eobe 
OpauHe TeKOBMHE, Jaje IpaBo Ha HOBYAaHM ,,00HYyC* y cilydajeBuMa Kajfa je 
My>K y3pouHUK pasBoga.!4 ako je 3aKOHMKOM je IpommcaHo ja enm«Ke- 
pa “Ma m3BecHy cmobopy y ofabupy cympyra, oHa Huje y MoryhHocTy ya 
pacttomaxKe MMOBMHOM Kojy Tpe6a Jia IpeHece MyIKOM HacreqHuKy.!°> 

Koqudukaunja, ipemya dparMeHtTapHo Ou4yBaHa, jacHO TIpuKa3yje 
€KOHOMCKy TO3MyMjy ywaTux *eHa y loprmHu. Mehytum, uaKo cy Heke 
ompenbe norofoBare IpaBHOM HomoxKajy *KeHe, MylUKapuM cy y MoTHYy- 
HOCTM [[pxKaIM eCKOHOMCKy M MomMTM4Ky Moh y ToptuHu, Ip yemy cy 
HOBe IIpaBHe Mepe yBOAMIM y CKaqyy Ca CBOJMM CTaTyCHUM HaMepama. Y 


102 C. Aspamosuh, B. Cranumuposuh, 105. 


103 Cuma Aspamosuh. ,,Response to Monique Bile“, Gerhard Thiir (ed.), Symposium 
- Vortrige zur griechen und hellenistischen Rechtsgeschichte, Bohlau-Verlag-K6éln 
1993, 55. 


104 Toprmuuckn 3aKonuk, 157-165. 
105 C. Aspamosuh, B. Cranumuposuh, 105. 
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TOM CMMcyy, Ipomucane NoBlacTuye HUcy 6p30 OcTBapMBaHe, HMTU Cy 
WOcMeqHO MM jeqHako IpMMerMBaHe Ha cBe *KeHE y Momucy.!°° 


OunrmegHo je fa je loptuHcku 3aKOHUK ObjeqMHMO TIeMeHcKe O6n- 
yajHe IpMHyMne (ympaBo one KOje HamMkKyjy CllapTaHCKMM) M yBeo HOpMe 
y AyXxy HalipeqHNje WpyliTBeHe U ApxKaBHe OpraHusaruje (MomyT OHUX y 
aTMHCKOM 3aKOHOJaBCTBY). 

Muorn aytopu y3sumajy ynopeyqHuu mpuKkas u3smMehy AtmHe u Crapte 
KaO Kby4 3a OOjalliere CBUX KapaKTepMCTUKa y Woox*Kajy *KeHe aHTMY- 
Ke Ipuxe. Takso carleqjaBalbe JJPyWITBeHMX MU MpaBHMx TojaBa y IpuKoj, 
MebyTUM, MOxKe OTBOPUTH BeIMKM Opoj mMTata. C TUM y Besu, y HacTaB- 
Ky payja Ouhe ucrakHyT ynopeqHM Mpuka3 CIMYHOCTM M pasIM4MTOCTU y 
IPpyUITBeHO-lIpaBHOM To1OxKajy *KeHe y MOposM4HOM uM OpayHoM TpaBy 
Atuue, Cnapte m lopruue. 


4. ATMHA, CIIAPTA, TOPTUHA 
— aHajIu3a YHOpesqHMM MeTO]IOM — 


»CllapTaHcke KpulaTuue Oume cy AMCUMMIMHa UM pe, a aTMHCKe, 
cno6ona (eleutheria) u cno6ona Mucmm u roBopa (parhesia). Pann mu ce o 
CyIpOTHOCTH? CBakaKOo, a/IM 10 [PUKMM Mepl/IMMa MCTOBPeMeHO O TBa- 
Ma TlOMoBMMa McTe emmue. “107 

Atma u Crapta, Ba Kpajie pa3svIm4uta Nomuca, O3HaYaBajy Ce Kao 
Hajpa3sBujeHju TpayOBu-7pxKaBe y aHTMIKO) XenayqU, a HUXOBa CaCcBMM 
apyraunja ycrpojcrBa dopmupajy cacBum jpyraunje pyuiTBeHe CTpyK- 
Type. YcTambenHo je Mullbewe Ja je IpaBHMU Mo10%Kaj *XeHe y CnapTu 6u0 
3HaTHO TIOBO//HMjU Of, IpaBHOT MomOxKaja *KeHe y ATMHU, MehyTuM, aHa- 
mM3a Ha OCHOBY BMIle PakTOpa yKa3yje Ha TO la CMTyal[Mja HMje cacBMM 
jeqHosHadHa. 


ATUHCKO [{PylUTBO, CTal|MOHUpaHo Ha MCTOM MeCTY Of| IPBMX BpeMe- 
Ha, BEKOBMMa je Npola3sul0 KpO3 CHOpM M KOHTMHyMpaHu HU3 WpoMena. 
Y cBOM ,,3/1aTHOM Jloby* aTMHCKM Mosc 6x0 je Ha BPXyHUy APylITBeHOr u 
[pPoKaBHOr pasBOja — OpraHusalija BlacTU TeMewbusa Ce Ha HavesMMa je- 
MOKpatuje, yOmaxKeHe Cy K7lacHe pa3IMKe, ycaBplaBaH je IpaBHM CMcTeM 
Vi [pKaBa je Ouna y OMMITeM IpuBpesqHOM Onaroctary. Ca pyre crpaue, 
Cnapty cy ocHosamu parobopxu Jlopum, mpeTxoqHO yHUMITMBIIM TeKO- 
BMHe aXajcKe Ky/IType, a oBaj HajMohuuju FopcKu MomMc je TOKOM Wesor 


106 Michael Gagarin, ,,The Economic Status of Women in the Gortyn Code: Retroactivity 
and Change‘, Gerhard Thiir (ed.), Symposium - Vortrdge zur griechen und hellenisti- 
schen Rechtsgeschichte, Bohlau-Verlag-K6ln 1993, 70-71. 


107 Vojteh Zamarovski, Grcko cudo, Alnari, Beograd 2004, 161. 
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CBOr MOcTOjakba OO Ha JOHEKIe UCTOM HMBOY ApylITBeHOr pa3BoOja, 3a- 
BeK yTeMe/beH Ha Mjeju UpesxypxKaBuor ypeljera. 


)KuBot Cnaptaualja, M MyliKapalja Mu 2%KeHa, y MyHOj Mepm je Ouo 
nloypeheo paToBuMa, a puropo3HM 3aKOHM OMIM Cy HEOMXOJHOCT 3a KOH- 
TPomMcatbe BeIMKOr Opoja WOKOpeHuX CTaHOBHMKa Axajalja, Of] KOjMX cy 
HeKU MMaM CTaTyc NepujeKa, a HeKM CTaTyc xenora. J[pyuiTBO Cnapte 
HMje WO3HaBaylO aTMHCKa JJEMOKpaTCKa Hayesla, *KMBeNO je IpeMa HelMca- 
HOM IIpaBy koje ce IpuNMcuBaso ereHapHoM 3akoHopaBLy JIuKypry u 
6uso je 3aTBOpeHO M KceHomobuyHo.!°% V3 Tor pasmora, MHOrM esleMeH- 
TM CllapTaHCKOr lpaBa OcTajy 3arOHeTKa CaBpeMeHOj HaylyMt. 


V3 komeyuja “ Wpyrux feta aHTMYKUX TpUKMX IIMcalja, casHaje ce 
MHOTLO O 2KMBOTY %KeHe y NOposM4HoO] 3ajequuyn. Y geny ,,. pun“ Hape- 
neHo je qa Kcenodout u3 ATMHe u3jaBybyje KaKO je ,,TelIKO 3a 2KeHy ja 
usahe jep Tpe6a a cily2kM MyKa, OpxKaBa CiLyWIKMby 6by{HOM, Kyla JetTe, 
xpauu ra“! Opaj ofjioMak Moxe ce TyMa4MTM Ha pa3siMuntTe HayHe: y 
KOHTeKcTy (bopMasHe 3aOpaHe XKeHM fa HallyllITa OMKOC MIM y KOHTeKC- 
TY OHeMoryheHocTm %KeHe fa HallyuiTa omKoc 360r upeontTepehenocru 
Kyhuum nocnospyma (KyhHu MocmoBN, Kao WTO je pedeHo, Moy pasyMeBajy 
M yipaBMTebcTBO Hay, FoMahuuHcTBom). M3 HaBefeHor NpoMsumase TBa 
peulertha. YkomuKo je Jovcta noctojana dpopMaHa 3abpaHa 2KeHaMa Ja 
HallylitTajy HoMahuHCTBO, a KOja je 3a MOCMeqMiy UMasla MCK/byYeHOCT 
*KeHe U3 jaBHOT 2KMBOTA, aKO je 3aK/byYMTU Ja je MOMO%Kaj *KeHe (Hapo- 
unto ATMHaHke) 60 Kpajibe HemoBowban. Ca Apyre crpaHe, yKOMMKO cy 
*KeHe PeTKO U31a3svsle M3 JOMOBa CaMO 360r MpeoKyNMpaHOcTN MopoyM4a- 
HMM O6aBe3aMa, MOK Aa Ce MOxe pehnt Ja ONWTM Mo10%«Kaj *KeHe HUje 6u0 
HeIMOBOybaH MCK/by4YuBO 360r Tora WITO je HeHO yueuthe y Nopoyu4HOM 
XKUBOTY OYNMTIETHO OM0 BEKO. 


Cnapta je, HacympoT ATMHMU, YecTO TedpuHMcaHa Kao NOMMC y KOjeM 
je 2keHa uMayia HeOOM4HO WIMpoK O6uM pasa, 36or yera je Ou7a y 3HaTHO 
6omeM TomoxKajy y OMHOCy Ha caBpeMeHMIe U3 Apyrux nomMca. Meby- 
TUM, MOBO/baH NONO%Kaj Cnapranke WoHeKajl Ce OlaKO y3MMa 3a IpeMMcy 
y aHaIu3n J[]pyUITBeHO-IIpaBHOr CTaTyca Keune y aHTMYKOj IpuKoj, Tako fa 
Oco6eHOCTM X%KUBOTa CIlapTaHcKe 2%KeHe MOpajy OuTH carmefaHe Ha BMITe 
Hawa Kako 6x ce u36erao MpeypaweHu 3aKbyyak. Have, yKomuKko 6u 
ce 1o70%*Kaj CiapraHKe IIpuKa3a0 MapamemHo ca lomoxajem ATMmaHKe, 
HejacHo 6u Ousi0 fa 1M Cy JpylITBeHe UM MpaBHe MOBMACTULe KOje cy *KeHe 
yKMBasle UCK/byYMBO pe3yTaT pasBOjHMX (basa Ha KOjMMa Cy ce Hasla3i- 
Na [pyluiTBa OBMX WOIMCa, WIM Wak Heder KOMIVI€KCHMJer. 


108 C. Aspamosuh, B. Cranumuposuh, 93-99. 
109 X. J]. ®. Kuro, 270. 
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Kuro y HaBeseHO) KHU3M OTBapa IMTame CTBapHOr WomOxKaja cuap- 
TaHckor rpahaHuHa KOHCTaTaljMjoM fla ,,uako fenyje qa cy CmapraH- 
IM %KUBeIM yOOHO Of, MpOM3BOfa XeNOTCKOF pajja, HMUXOB X%KMBOT je y 
CTBapM OM0 TOMMKO cCTpor jja OM MOfepaH YoBeK, ako Ou My ce Jano Da 
6upa, MoxKAa pe MpvicTao fa *KMBM Kao XenoT Hero Kao rpalhanun~!!° Ha 
MCTM Hah Ce MOKe TYMAYMTU VU MOMO*Kaj CllapTaHcKe *KeHe y OAHOCYy Ha 
atmucky. Haume, noctTaByba ce IMTarbe a mM je CnapraHKa — Kojoj HMje 
O6uN0 TO3BOmeHO Aa MOFWKe cCBOjy Welly, Koja je 3a MpuMapHM 3ayaTak 
umama pabate O6yayhux paTHuka, Koja je MMama ObaBesy Aa Oye 30pa- 
Ba M KOja HMje OCTBapMBalla JyOsbe EMOTMBHE Bese Ca HIaHOBMMa CBOje 
nopoyule, cTBapHo Ouza y ObjeKTUBHO 607eM MOMOx*Kajy of, ATMHAaHKe. 
ATMHCKM TaTpijapxXatHU OMKOC, HaveHO yCTaHOBsbeH Ha MOHOraMHOM 
omHocy u3Meby cympy2kHuka, 6uo je IpBu MU HecaBplieHM OOMK Heyera 
mtTo he of mepuoya crapor Puma fo HOBMjux JaHa MpeyctaBbatu yoou- 
uajeHy dopmy nopomnue. 

YKONMUKO 6M Ce aTMHCKO MOPOAMIHO TpaBo jesHOCTaBHO CTaBMIO y 
lapasley Ca CllapTaHCKMM MOposM4HMM IpaBoM Koje je joul yBeK oceha- 
NO TparoBe MaTpMijapxatTa, MaKO Ou ce MOTO 3aKYYMTM Ja je *KeHa y 
ATMHM MUMasla 3HATHO CKPOMHUja paBa of *KeHe y Cnapru. Victoppeme- 
HO, YKOJIMKO 6M Ce MO0%*Kaj *KeHe y aHTMUYKO] ATMHM Carmejjao y cBeTIy 
MojflepHor u mpocBehenor mpaBa, caMo 360r Tora LITO 2%KeHa WpakTM4HO 
HUje UMasla IpaBHy, NOCIOBHY M IpolecHy CMOCOOHOCT, HeH IIpaBHM T10- 
noxKaj 60 Ou Olj|eHeH Kao HeEMpUxBaTHUB. 

Viako cy HopMe 6pauHor mpaBa y ATuHM Hav3riegq puroposHuje of 
oHux y Cnaptu, Heomxoguo je ucrahu ga 6pax y ATwHu HMje O10 3aKOH- 
cku O6aBe3aH. Ca apyre crpaHe, Myuikapym y Cnaptu Koju 6u of6unu 
qa ctyme y Opak cy OumM KaxKwaBaHU, a He MOCTOjM WOKa3 fa je ucTu 
3aKOH BaxKMO uM 3a KeHe. ako Moxa HUcy Oue dopMamHO ObaBesHE 
Ila ce yflajy, CrraptaHKe cy Oume u3BprHyTe jaBHOj OCyqM Mu Mopy3u yKo- 
MMKO HUcy Ouse y Opaky jep je Opak 6u0 HeEONXOMHOCT 3a JOCTU3abe BI- 
coxor ”pyutsenor cratyca.!!! Taxobe, 3a npBm oKa3 y mpusor cTaBy 0 
TeIMKOM Tomoxajy ATUHAaHKe y Opaky y3MMa Ce UMHeHMIa fla je oHa Ova 
CTporo o6aBe3aHa Ha BePpHOCT KaKO He 6M UM3Bprva CBOr Mya pyrily u 
cpaMoTn, MehyTuM, ounrmefHo je ja je M Myx Ovo TyxKaH Ja 3alTUTM 
dusnuky 6es6enHOCT cBOje cympyre UM Jfa ce cTapa Jja eHa YeCTUTOCT He 
6yne yrpoxena.!!2 

TlomHa cno6oya CrapraHke, Koja je IpefqcTaBbana aBaHrapay 3a 
BehMHCKM KOH3€pBaTUMBHO M WaTpVMjapxaHO aHTMUYKO [[PyLITBO, MOcToja- 


110 Ibid., 107. 
111 S. Hodkinson, 9. 
112 C. A. Cox, 73. 
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a j€ UCK/byYMBO Y MpMIOr 2%KeHMHO] AY2KHOCTM Ja Fema y KOpucT vere 
3ajequuue. IIpemy6a Huje KaxKHaBaHa, Norleyqu Ha OpayHM %*KMBOT OumM 
cy mM6epanHVju Of ATMHCKMX, KOJIEKTMB je JOHOCMO OjiyIyKe KOje cy ce TU- 
Walle KMBOTa CyIpyXKHMKa M HMje 6us0 cTporor xujepapxujcKkor ypehera 
y NopoguaHoj sajequuyn.'!3 Opaxas o61uk Nopog_MmuHor u 6payHor %*KM- 
BoTa OMo je HOcHequMa HAaYMHa Ha KOjM je PYHKUMOHMCaO clapTaHcKU 
J[PyWITBeHM CMCTeM, KOjM, 3a pa3sIMKy Of] ATMHCKOT, Y CBOjOj OCHOBM Huje 
MUMao IpeNOo3HaT/bUBU OWUKOC Ca CBUM esIeMeHTMMa KOju cy Ta IAHMIN. 
Moxe ce pehu Ja HeoOaBe3aHOCT 2%KeHe Ha BEPHOCT HUMje NOcTOjama pay 
IIOWITOBalba HeEHMX WMYHUX cmobosa, Beh paym NocpeyqHe KOpMcTU KO- 
MeKTMUBa — %KeHa je MOpasia ja y CBaKOM cyrlyyajy ,,mpousBepe” Oynzyhe 
CHaKHE paTHUKe. 


JjaHallme CXBaTalbe paBHor Nomox*Kaja *eHa y Cuaprm u ATunu 
HactTaje Moy, yTMuajeM MHOrMx PakTopa, Ma ce Ha Taj HAYMH CMKa crap- 
TaHCKe 2KeHe CTBapa M Ha OCHOBY JJella ATMHCKMX NMCalja KOjM HUCy Kpn- 
MM HelpyjatebcKka ocehata npema cynpanmuKom nonucy.!!* ArmmaHn 
cy, y cKjlayly ca CBOjMM BpegqHOcTMMa, CnapraHKy CMaTpayiM HeMopali- 
HOM M pa3y3aHOM, Ma Cy je, MOXK]ja WpeHarallleHo, ONMCMBANM y Kpajrbe 
HeraTMBHOM cBeTIy. O pasiMyUuTOCTMMa y MOMMarby lipaBa *KeHa ATMHE 
u Crapte ropopu cnezehn ognomak: ,, JomyctmuBocT mpeMa *KeHaMa Ta- 
Kobe je IpoTMBHa IIpMHIMMIMMa MaKefjajMOHCKe [[pxKaBe M HaHOCM WITeTy 
OOpoM HoperTky y ApxKaBn. Jep Kao WTO cy JeloBM MopopMue YoBeK U 
*KeHa, jacHo je Ja TpeOa cMaTpaTu fla ce M [pxKaBa CAMUHO eM Ha Ba 
qjea, Ha MYIUKO M 2KeHCKO CTaHOBHMIITBO. Crora Tpe6a cmMaTpaTy fla y 
CBMM OHMM [[p»KaBaMa y Kojuma je phaBo perymMcaHo OHO ITO ce Of- 
HOCM Ha 2KeHe, NOAOBMHa CTaHOBHMINTBa HeMa 3aKoHa. A TO ce ecumo 
uy JlakefajMony. 3aKOoHOsaBaly je XTeO Ta Wey [pxKaBy yYMHU Kpel- 
KOM M MYy2Ke€BHOM 4, IWITO ce THYe MylKapalia ycrieo je, amu je MOTMyHO 
3aHeMapuo 2%KeHe. One 2KMBe pacKaNalIHO y CBaKOM Horsefly a y3 TO u 
pacxomo.“!!> Opum peamma ApvicToten je onmcao cllapraHcky >KeHy 
y mormegqy nomutTuKe u upaBa, TBpfehu ya je cnobofa *eHa Mpobsem 
3a yCHOCTaBybakbe [[pKaBHe paBHoTexe. ATMHaHM cy 360r HeraTMBHMX 
ocehama mpema CnapTm uecTo ucTMMamM MaHe CllapTaHcKe *KeHe TaKO 
WITO Cy TOBOPUIM O WpaBHMM oBawhemuMa UM [pyWITBeHMM TOBmacTH- 
ljaMa Koje je OHa y2KMBasa. 

IIpemyja cilapraHcKOM CTpMKTHOM J[pylITBeHOM ypehery MojjepHO 
IPYWITBO CBaKaKO MO>%Ke JOCTa 3aMEPUTM, HUCY CaCcBMM jaCHe OKOJIHO- 
CTM TO, KOjMMa OHO HacTaje Kao TakBo. IIpema Mnubewy HEKMX ayTOpa, 


113 C. Appamosuh, B. Cranumuposmh, 98-99. 
114 Ibid. 
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Cnapta cBojy opraHu3aljy U HaYMH pasBoja Ayryje FOpcKoj Tpaquynju 
KOja je MOUMBasa Ha BpeJJHOCTMMa M WMybeBMMa YCMepeHMM Ka OCBajaby 
uM WOKopaBarby. Hakon ocBajarha Mecnne, Cnapranum cy MopamM ja 
dopmupajy cleyMmu4HoO BOjHMYKO JpylITBO KaKO 6M“ Of, KOHTposOM 
EpKaiu BuiwebpojHuje pobose. Y 3amirury Baapajyhe MalMHe cTamM cy 
u JIukyprosu 3aKoHu, Te je Cnapra of cBor HajpaHMjer mepuoya buna y 
jequoj Bpcm™ ,,nommunjcke* mpumpasBHocru.'!© Crpora mpaBuna Koja cy 
Bilajjaila y TaKBOM [{pylITBy y BeEAMKOj MepM cy OrpaHMuaBaya U ciyTa- 
Bala OOM4aH NOposMIHM U 6padHM *XUMBOT, LITO je JOBeO FO HeOOM4YHUX 
ogHoca u3Meby momosa. Taxohe, qox je ATMHaHKa (Mako y nogppelheHom 
HoloxKajy y OHOCy Ha MyliKapyja) BoAMIa MupaH MU Obe3beheH %KMBOT, 
cllapTaHckKa >KeHa je M CaMa MOpa/sia Off paHOr JeTMHCTBa fla CBAKOJHEBHO 
OLpKaBa CBOjy PU3M4Ky CHary, Kako 6M ONCTama y CypoBMjuM ycnOBMMa. 


Y TOM CMUCily, WOCTaByba Ce XMMOTETMYKO IMTabe: a WM je NOroj- 
HMjM *KMBOT IpaBHO M NOAMTMIKU WoTMaYeHe ATMHbaHKe, Koja je, Meby- 
TMM, MMasia JeIMMMdHy ayTOHOMMjy y OMKOCy M TaMOcy, MAM 2*XMBOT 
UpylwTBeHOMpaBHO paBHorpaBHe CuapTaKe, Koja je Wak Ousa pempo- 
RYKTUBHM OOjeKaT VM joul jeqaH ,BOjHUK” y paty. YkKoNMKO ce ynopes- 
HM TIpuka3 2*KeHe y Cnaptru m ATMHM Carsefja Ha OBaj HaYMH, HaMehe ce 
3aKby4ak fla Ce, U3 MePpCHeKTMBe JaHalHULe y KOjOj Cy CBa Jby/\CKa lpa- 
Ba MOMjefHaKO BaxkKHa, HE MOKE NYKO KOHTaTOBATM JJa je MOMO%*Kaj Crap- 
TaHKe 6“0 MOBOybaH, HUTM Aa je WoOO%Kaj ATuHaHKe 60 HemoBoybaH, jep 
cy M aTMHCKa UM CllapTaHcKa Kena nogpebhene — jeqHa Of crpaHe A pyuiTBe- 
He ujeje paroBatha y WWby OUyBalba [[pKaBHe CHare, a [pyra Of] crpane 
{pyllTBeHe upeje cylipeMaTuje MylIKaplja y Wby OUyBakba OUKOCa. 


»da IPpKe je caMa cylITMHa %KMBOoTa Ousa cioboya %*XMB ema, 
MMlbeba, TOBOpa M MocTymarma‘.!!” Cnrepehu ope pean Buna [jypanra 
(Will Durant), Moxya je Norm4Hnju 3akmydak Ja je yupaBo ATMbaHka, 
Koja je YKMBala cBe OmarofjeTU KyIType M yMeTHOCTH, %KMBeNa y CKIa- 
ny ca mpocseheHum xeeHCKMM JyXOM M CBMIMe LITO OH Moppa3syMeBa. 
Hopme 6pauHor mu NopozMuHor WpaBa jecy 2*KeHama ycKpahuBaze MHore 
cno6one, MehytuM, ATuaHke cy OHe KOje UcTOpyija WaMTn. 


Ilonasehu og crapa ga cy AtuHa u Cnapta ype KpajHocTu y norme- 
ly Womoxaja *eHe, lopTuHcKa KOAMuKalMja Moke Ce CMaTpaTM CKyIIOM 
HOposMuHUx uM OpaxHux HOpMM u3balaHcupaHMx u yobmueHUx y OfHO- 
cy Ha Te cympoTHOcTn, ma 6u, y Tom cmucmy, ToprumaHKa Ova y McTOj 
Mepu 6v7a NoTia4eHa (NOoNyT ATMHaHKe) u y McTOj Mepm ocnobohena 
(monyT Cnapranke). 


116 X. J. ®. Kuro, 105. 
117 B. Ljypaut, 86. 
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TopTMHCKM 3aKOHMK je WITUTMO JOCTOjaHCTBO, IICMXM4KM MU PU3M4KN 
WUHTerpuTeT %KeHe M rapaHToBao HacmegzcTBO hepKu-HacnegHuuM. Meby- 
TMM, pewbyOa je MHKPUMMHUCaHa — 3a pa3iMKy of CnapTaHke, %KeHa y 
Toptmuu Huje uMana HomHy cnobopy. Ca apyre crpaHe, u3BecHa cmoboya 
u36opa cympyra of cTpaHe enmx«zepe, Gua 6u HesamucauBa y Atunu.'!8 


TlosuTmBaH yTMiaj Ha OMWITM ApyWITBeHO-mpaBHM cTaTyc %KeHe y 
TopruHM uMajy yupaBo HOpMe HacmeqHor mpaBa. Mehytum, uaxo Top- 
TUHaHKa Hacrehyje MOAOBMHY MOKpeTHOCTU Of Ola MIM MpeHocu He- 
mWoKpetTHoct Kao hepka-HacieqHUla, CIMKa HacweqHOr MpaBa M >%KeHa y 
Toprunu je qBocmMMcieHa. Hamme, 3akoHopaBall je OrpaHuynmo JO Koje 
Mepe >KeHa MOxKe fla CTeKHe MMOBMHY, YMMe je Moropliao HeH MpaBHMU 
TomoxKaj, au je, MCTOBpeMeHO, O6e36enM0 HaYMHe 3a 3allITUTY %KeHUHE 
MMOBMHEe Y OfHOCY Ha CMHa MIM Mya. OBaKaB KypMO3MTeT Moxa Ce 
MOxe CMaTpaTM HocweqMOM HaMepe 3aKOHOPaBla, KOjM y IpBOM IIa- 
HY CBaKaKO HUje MMao CBOjMHCKa M EKOHOMCKa IpaBa >KeHa, Jja y KOPMCT 
MylIkKapalja oMoryhn mmpa mpaBHa opmauthera x*exu.!!? 


Hecnopuo je fja je rOpTuHCKO TIpaBoO BeOMa CIMYHO ClapTaHCKOM. 
Apuictoten HaBogM: ,,;KpeTcKo ,p»KaBHO ypelete cacBuM je 61McKO OBO- 
Me. Hbuxoso ypeherte y NoHeKMM CTBapMiMa HYje rope, am je, y Behem 
6pojy ciyuajeBa HeqOBObHO AoTepaHo. BeposatHo je, a TO ce M roBopy, 
[ja je aKOHCKO [[p»KaBHO ypehere NojpaxkaBakbe KPeTCKOT, a CTape [Ip»Ka- 
Be cy BehuHom rope ypeleue Hero Hosuje.“!?° Ounrmegquo je ma je Apu- 
cTOTel, BemMuajyhu aTuHCKy JpylITBeHy M lpaBHy pa3BMjeHOCT, KpuTu- 
KOBaO JOpcKe KpajeBe y KOjuma cy Ovum MpuMeTHM OCTalyM WieMeHcKOr 
ypeberha u npumMutuBHor pasa. Mehytum, uakxo cy Cnapta u lopruna 
WOMUCTa NOUMBasle Ha UCTMM BpeHOCTMMa, M3BeCHO je a cy Cnapranka u 
Toptumbanka yKMBalle pasimuuta WpaBa Mu ciobore. 


YoubuBo je ja je pa3sB0j FPyUITBeHOr M WpaBHOr cMicTeMa y aHTM4- 
Koj [puKoj yanHMo Ja *KeHe MsryOe MoBNacTMLe Koje cy MM Upumayane 
y UpezapxKaBHo foba. Uctopuja je, qosyute, moKa3ama fla je UcTMHCKa 
eMaHUMialuja *KeHa MOra OUTM JOCTUTHyTa TeK 0 HOTIYHOM pa3i- 
maxKey Oj] IPMMUTUBHUX BpesHOCTM mM Hayera. IlomHa cnoboja *KeHa y 
TOpcKMM HOMcMMa, M3 Tor pa3siora, HUje Ousia KOpak IpeMa JOCTU3aBby 
PaBHONpaBHOCTN ca MyliKapueM, Beh je, HallpoTMB, 2%KeHYy CTaBybaya MC- 
Kby4MBO y yNory penposyKTMBHor objekta. Viako ce He JOBOAM y TIM- 
Tarbe UMHeHULa fa je ATMHAHKa 2WKUBEIa Y PUTOPO3HOM MaTpujapxaHOM 
IPYWITBY, BaxKHO je Mctahn ja cy aTMHCKa IIposyxXOBbeHOCT M mpocsehe- 
HOCT YYMHMe MHOTLO 3a MONOx*Kaj *KeHe y Opaky u NopoyMIN. 


118 C. Aspamosuh, B. Cranumuposmh, 105. 
119 S. Link, 9. 
120 Aristotel, 1271b. 
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5. 3AKJbBYUAK 


3akouu ctape [puke 6usu cy, mpe cBera, 3acHOBaHN Ha (uno3s0dcKn 
ujleanmHOM) Haverty Cylipematuje jjp»KaBe y OHOCY Ha MOposMy u 3aTuM, 
HoposMye y ofHOcy Ha nojequHa. Bexopuma cy ce MUciMoun OaBuan 
wgejama crapux Ipxa. Berukn yTnyaj Ha KacHuje pasyMeBalbe rpuke aH- 
TMwuKe cbumos0duje umao je Xeren (G. V. E Hegel). ,,[lomro je Tako qedu- 
HMcao YoOBeKa, APMCTOTe BeNU: ,3ajeqHMa YL cawwbaBa NOpowMLy 
M [\pxKaBy aM OHM Cy y TaKBOM Oj{HOCy fla je Ap»xKaBa Mo NpupogM (To 
jecT CYWITMHCKH, CylcTaHuujaHo, CXOHO CBOMe I1OjMy, yYMy M MCTMHN, 
He 10 BpeMeHy) mpBoOuTHuja (prius) on Nopo_uue (of mpupomHe Bese, 
He yMHe) M Of| cBakor MojeqmHya of, Hac“)?! 

XemeHu cy cMaTpasim fa woBexk (Kao JbyqcKo buhe) Moxe fa FocTur- 
He CBOj IYHM IpMposHM MOTeHWMjal CaMO YKOIMKO CBOje KallalyMrete 
octTBapyje y3 momoh u y Kopuct 3ajeqHuue. ,,KuBor 3a ce6e, *XMBOT Of- 
BOjeH Of, APyTux byAN, HeMa HUE WICMeCHUTOT, HAYELr JbYACKOT. burn 
yoBek (y crapoj [puKoj) sHauu 6o0paBuTu Meby yaMMa, *KMBeTU ca cebu 
papuuma.“!*? Opaksa HatenHa CxBaTatba yilore Mf Momo%Kaja CaMor YOBeKa 
y UpKaBu Kao opranusalluju U WpeMa JpxKaBM Kao 3ajeqHULM, HeCyMIbM- 
BO Cy yTUIala M Ha POpMaHU MU HeopMasHN NoOx*Kaj *KeHe yHyTap Te 
opraHusalnje u 3ajeqHnie. 

LjenokylHo mpaBo antTwuxe Ipuxe, crora, Huje Ha IIPBOM MecTY IITM- 
TMIO MHTepece NojeqMHUa, Beh MHTepece ApxaBe. Vis Tor pasmora, ompen6e 
JIukypropux 3aKoHa y CnapTu Koje ce OfHOCe Ha 2KeHe BEpOBaTHO HMCy 
HM MMasle 3a Wb fa yMatbe wim ToBehajy mpaBa %*KeHa, Beh cy Texume a 
ouyBajy OCHOBHY Mjjejy 0 parHuKoM, 6op6eHom ApyuTBy. Takobe, Henm- 
caHe IIpaBHe of[peyOe Koje ce OfHOCe Ha OrpaHMuerba ciobope KpeTakba 
*%eHe BaH NOposMIHor Joma y ATMHM, HUCcy, HajBepoBaTHMje, MMase CBp- 
xy GecliMbHOr Tilaverba %KeHa, HeETO Cy, MOKIa, MOCTOjate 3apay, 3aluTUTe 
IpyWiTBeHe CHare OMKOCa Kao cTy6a Lene ApKaBe. Y caBpeMeHOM CBeTY 
apyraunje je Bubere rpahancKux cnoboya u MM4YHMX TpaBa CBaKor Hoje- 
IMHIa M OK MOjlepaH YOBEK 2KUBM CIOOOTHO Y APyLITBY KOje TEXKMU POFHO} 
PaBHOMpaBHOCTHM, YOBeK CTapor 06a CBOje MecTO Hayla3M y K/IaCHOM, KO- 
J€KTUBUCTUIKOM PylITBY, CBelIIpuCcyTHUX HejeqHaKOcTu YU orpaHudelba. 

Y IInaronosoj dunosoduju, Hacynpot ApucToTenoBuM yBeperi- 
Ma, *KeHa je Ola CKOpO paBHONpaBHM 41aH 3ajeqHMe, clocobaH Ja y 
onpeheHoj Mepu pemyje y KopvicT ouyBatba Tosca. ,,Hema, mpema Tome, 
HMUKaKBOr Oca y ypaBM [pxKaBe Kojm 6M UpMiagao 2%KeHU 3aTO LITO je 
%*KeHa, HTM MylIKaplly 3aTO WITO je MylKapal], Hero Cy MpupoyHe cio- 


121 Georg V. F. Hegel, Istorija filozofije I, Kultura, Beograd 1970, 332. 


122 Muxanno Bypuh, Xymanu3zam Kao ionuiiuuxu ugean: Oineg o ipuxoj xynitypu, Tep- 
cut, Beorpag 1995, 13. 
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COOHOCTM MopjeqHakO MofjemeHe Mebhy 06a cTBOperba, MU y CBMMa TOcIO- 
BUMa MOXe 10 CBOjOj IpupowM ysecTBOBaTM %KeHa, My CBMMa HOCTOBUMa 
MyllKapalj, caMo je 2KeHa y cBMMa cila6vja of Myuikapua.“!*3 Mehytum, 
jacHo je Ja aHTMW4Ka %KeHa HUje yxUBana onpehena OCHOBHa IIpaBa M C70- 
6one, Te Ja, M3 Tor pasora, HMje Ousia y MCTMHCKM paBHONpaBHOM Mo70- 
*Kajy Ca MyWIKapueM. 

Viako antwuka Ipuxa ycxpahyje »*xeHama papa m cmoboje caBpe- 
MeHOr cBeTa, TellKO je pehu ga je no~pehenoct xeua Ova Nocnequya 
AMckpuMuHalwje MW yBpexeHux mpespacyya. Henopomun pApyuiTBexHu 
MU WpaBHM NoloxKaj *KeHe BepOBaTHO je pe3yiTaT CBeOMMITUX UpuMKa 
WU WHTepeca AaHTMYKOF IpuKOr ApyulTBa, OFH. pesymtTaT (He)MoryhHocTu 
*KeHa [ja yYeCTByjy y OCTBApUBaly OCHOBHMX IMybeBa jejHOr CTapOBeKO- 
BHOr J[pyllTBa, Tj. paTHMX OCBajatba. 


Bes o63upa Ha eBeHTyasIHe KO/IeEKTMBHE MOTUBe M pasore, Ous0 oM- 
paByjaHe WIM He, MOYeBINIM Of Tora jfa je KeHa, y3 MHOTa NOPOAM4HO-MpaB- 
Ha OrpaHMuerba, Ousta ycKpahena u 3a yaemthe y jaBHOM M NOmMTM4KOM 
KUBOTY (Koje je 610 IpuBueruja YoBeKa rpalhaHuHa U HEM3OCTaBHM [eo 
CBaKOJ[H€BHOF %KMBOTAa), OCTaje UMHeHMIMa fla je KMBOT Tajfaliite »KeHe y 
aHTM4KOj IpuKoj Ou0 3HaTHO TEKM Of] 2*KMBOTA Tajjalllrber MylKaplia. 


Mebytum, yKonmko ce MocMaTpa MCK/byYMBO T1paBHM CTaTyc %KeHe y 
HOposMyM wim Opaky, oUNTieqHO je Ta cy *eHe yxKuBaze ofpehene no- 
TOMHOCTU M MpuBuseruje. Kaya ce ocobeHocTU MomOx*Kaja *KeHe y OMKOCY 
uM TaMocy y TPM usyqBOjeHa NomMca ObjequHe, Wa ce BUeTM Ja je IPuKO aH- 
TMU4KO TIpaBo y 3HayajHOj Mepit yBaxKaBasIO M WITMTMIO 2*KeHy y yio3u cy- 
pyre, Majke, yiipaButesba JoMahnuctBa u HacneqHMe. ATMHAaHKa je Ousia 
WeHeHa Tocnoyapuya cBor Joma, Cnaprauka je “Masia cnobopy ofabupa 
napTHepa, a Toprumauka je Ova 3aKOHOM oppehena HacmeqHMya. YKuBOT 
anTuuKe IpKurbe He3saMMCIIMB je y CBETIY BPeMHOCTM UM Upjeaa CaBpeMeHOT 
IIpyllTBa, MehyTMUM, Moxe Ce 3aK/byYUTM fa je KeHa y CTapoj Ipukoj, Hapo- 
4MTO y HopoyuyN Mu Opaky, Ouita NOWITOBaHa M BpegqHa durypa. 

XYyMaHUCTMYKM IpMcTyl %MBOTY KOjM cy CTBOpMM mM HeroBalMu 
ctapu IpuM, qoBoman je pasnor fa ce OunoO KOjoj aHamusu [pyWTBeHO- 
TpaBHUXx MHCTUTYTa TpeBHUX XemeHa TIPMUCTYMM Ca HEOMXOWHMM IOWMTO- 
BakbeM M CCHTMMCHTOM. YIIPKOC TOME LITO Cy IOWTOBaIM CTpora, HeKajla 
M CypoBa ipaBusia, Koja cy Bilayjana y poOoBmacHMuKOM CMcTeMy, cTapu 
Ipuu cy, 3a pasimky Of ApyrMx caBpeMeHMKa, CTaB/bayIM 4OBeKa y elM- 
ueHTap CBOr TpyliTBeHOr, AYXOBHOr MU KyJITypOMOMIKOr CTBapaslaluTBa. 
YupaBo TaKaB PUMaHTPONCKM CTapOrpukM Tormey Ha cBeT 3alloyeo je 
CTBapalbe OHMUX IpMHuMta Kojm he ce y cayjammoctm Fedunucatu Kao 
OCHOBHE IIpaBHe ujpeje CaBpeMeHe CBeTCKe UMBUAM3aMJe. 


123 Platon, 455de. 
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Isidora FURST* 


POSITION OF WOMEN OF ANCIENT GREECE 
IN MARRIAGE AND FAMILY LAW 


Summary 


The legal position of women in Ancient Greece differed due to the inequalities in 
the state and social organisation of the poleis. The position of women in society, 
family and marriage in Ancient Greece ranged from their complete disenfran- 
chisement to partial equality with men. The subject of the paper are the charac- 
teristics of the legal status of women in the family (oikos) and marriage (gamos), 
and the analysis of the factors that influenced the creation and sustention of such 
a specific legal and social formation. Dowry and the crime of adultery are an- 
alysed in the paper. The author provides a comparative overview of family and 
marriage in three poleis: Athens, Sparta and Gortyn. The question is whether a 
formally better legal position necessarily indicates an equally favourable social 
status. The conclusion of the paper gives an evaluation of the legal status of wom- 
en in Ancient Greece, viewed from the perspective of the patriarchal and class 
system of that time, according to the understading of the Greek spirit. 


Key words: Polis. - Family. - Marriage. - Dowry. - Adultery. 
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Bacumuje 3. MATPOBCKM* 


YTUWAJ BASAHTUJCKOL IIPABA HA KPABUYHO 
IIPABO Y CPE] FBOBEKOBHOJ CPBVYJU 


Y pagy ce pasmaiupa yiuyaj Koju je Hatipeguo u pazéeujeno euzaninujcKo ipaso 
epiuuro Ha paso cpegreoseKosne cpiicKe gpoa6e y uepuogy og touetlixa XIII bexa 
go paciiaga Jlymano6oi yapcinea, 3a epeme Kojei je maj yikuuaj goceiao cé6oj epxy- 
Hau, Cieyuguune ucitopujcke u gpywitieene oKonHocilu, ioitipeba 3a ioowiupa- 
BAIbEM CAHKUUja U gOoMUNANiNAN yihuyaj Upasocnasne upKee gosenu cy go imoia 
ga ce eusaninujcku yiiuyaj y Hajeehoj mepu oinega na iiomy Kpueurnoi ipaea, ima- 
unuje y cuciemy Kaxtbaeatva. Osaj yiiuyaj ipogupao je mehy Cp6e iocitieiieno 
u io gupexitino uz Buzaniduje, uajeuwme Kpo3 tipesoherwe u ipeyzumate 3uauaj- 
HUX BUZAHilUjcKUX tipaBHux 360pHuKa, anu uma u tipumepa Koju toKazyjy yinue 
PUMCKO-6U3aHiMUjcKOi upaésa KOjUu gonasu U3 Clhaiyiva upumopcKux ipagosa, Koju 
cy cagpxanu o6o tipaso 3ax6amyjyhu o6HoemeHOM tipaey JycituHujano6oi 3aKoHo- 
gasciiea og ciipane inocatiopa. Ayimop ipaiiu o6aj yihuyaj u HaKon cmpinu uapa 
Alywana u paciaga teeioeoi yapciea, Koju goceme cee go uoueiixa XIX 6exa. 





Koyune peau: Busanimuja. - Kpueuuno upaeo. - Cpiicko cpegrooeekoeno upaéo. 


1. YBO]] 


Ilurame 0 y3ajaMHMM yTMlajmMmMa y WpaBHMM CucTemuMa jej{Ho je of 
OCHOBHUX IIMTatha McTopuje mpaBa. UcropujckompaBua Kora je, y Ip- 
BOj NomoBMAM XIX Beka, Ipormacusa IPMHIMI WO KOMe pa3sBuTakK IpaBa 
MOpa OfToBapaTM HaposHOM jyxy Mi cTora je Ousa cKMOHAa Ja CBaky pe- 


* CryqeuT mpse roguue IIpasuor daxyntera YuuBepsuteta y Beorpasy, eekTpoucKa 
ayjpeca: mitrovskizm@gmail.com 
Pay mpefictaBba u3MemeHy Bep3sujy CeMMHapcKor pajla M3 MpepMeta CpricKa mpaB- 
Ha McTopuyja. 
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yenuujy Tyher mpaBa cMarpa Kao WITeTHy M0 HapogHM Ayx. Umax, qanac 
CMaTpaMO [Ipyraunje: BUAMMO fa ce HapoOgM He pasBUjajy y 3aTBOpeHOM 
IIpOcTopy, Hero JJa Ce pa3BMTaK Ky/IType CacToju y TOoMe WTO Mmahu Ha- 
poawm mpumajy of crapvjux KyiTypHe TBOpeBMHe y CBMM IIpaBluMa: y 
YMeTHOCTH, y TeXHMIM My CBMM rpaHaMa Hayke. Perjenumja of KynTyp- 
HUjux cycefa O6M4HO yOp3aBa pasBMTaK JOTMU4HOr Hapoja M OOM4HO My 
JOHOCM BUlNe KOpucTu Hero miTeTe. Vicru Wpowec MOxKeMO TIpaTuTM uy 
ucTopujn upaBa. IlosHatT je BeAMKM YTMMaj KOjU je BEKOBMMa YCaBpilaBa- 
HM CMCTeM PMMCKOr IIpaBa BpwIMo Ha Mylabe esporicke Hapoge.! 


Y cpeyrem Beky je y 3anagHoj Esponn 6yjama qenaTHoctT rmocaTopa 
M MOcTIMOcaTopa, Koju cy y EBponu oKMBbaBasn 3a60paBsbeHO PUMCKO 
WpaBo, 0K je Ha VictoKy OHO IIpMcyTHO 6e3 MpecTaHKa, TeK JOHeKIIe ce 
upunarohapajyhu pasBojy deygqanHux ofHoca y Busantuju u yTuuajy 
xpuuthancrsBa. BpemeHom je dopmMupaH T3B. BusaHTMjCcKM KOMOHBeIT?, 
KOju je Ha MpaBocntaBHoxpuuthaHcKoj ocHoBN, Meby ,,1puyoumum Hapo- 
IMMa* IWMpvo PpUMCKO-BM3aHTMjCKy KyITypy uM mpaBo. Y ToM mpouecy 
je y4ecTBOBala M CplicKa CpeMHOBeKOBHAa JprxKaBa, a MpaBo KOje je y Oj 
CTBapaHO, CKOpO TpM Beka, Oso je MpoM3sBOA, UpaBHMXx yTMaja Koju cy 
oma3suim MaxoM M3 BusanTuje. 3HayajHy yory y OBOM Tipowecy uMa- 
MM Cy U TEONOMMTMYKN NOMO%Kaj CpeHOBEKOBHE CPIIcKe [[p2KaBe, Kao U 
61usuHa Lapurpany, Kao WeHTpy BeMKOr WapcTBa, KOjM cy jou BME 
OMpuHeIM JOTOKY WMBUIM3AIMjCKMX TEKOBMHa CTapux CTOTMHaMa [o- 
nuna. nak, wun ce a je jeqaH Of HajBaxKHUjUX ycroBa 3a IIpey3uMarbe 
OBMX BpeyHOCTU Ou IpMxBaTake xpuuthancrBa ca Uctoxa, Koje je yT- 
pio yT OBMM TeEKOBMHaMa J{O CIOBEHCKMX IWIeMeHa KOja Cy OKpyKMBasla 
rpanmue tapcTBa.> 

Ilo cBOjMM ONIITMM KapaKTepMcTMKaMa, CPpIICKO Cpe]{OBeEKOBHO 
KPMBUYHO TIpaBoO MOYMBaO je Ha JpeBHMM CplcKMM OOM4ajuma UM 60- 
raToM OO6M4ajHOM TIpaBy Koje cy Cp6u AoHenn m3 cBoje IpamocToj6nue. 
JlocemmBuin ce Ha HeHe rpaHute, HeU36exKHO je Ouo Fa HOTHAaAHy Moy 
yruuaj Busantuje, Koju je Ha Woy KpUBUYHOr WpaBa HajBuule sacny- 
%KaH 3a Melbalbe Ka3HM 3a WOUMHeHa KPUBMYHA Jena. KpuBu4inHo mpaBo 
CPe]{OBEKOBHE CPplcKe [[pxKaBe MMa CBe OMNIITe KapaKTepMcTUKe Tajja- 


1 Anexcanpap B. Conosjes, Jegan cnoeencku yihuyaj y eu3zaniujckom upaey, Iram- 
napuyja ,,[Ipuppequnk’, Beorpag 1932, 3. 

2  Viapas ,,Bu3aHTvjckm KOMOHBeIT  IpBM WyT je ywotrpe6men 1971. roquue, Kaa je 
OboneucKn objaBuo cBoje McrouMeHo eno: Dimitri Obolensky, The Byzantine Com- 
monwealth: Eastern Europe 500-1453, Praeger, New York 1971. 

3 Huxona Cenaxosuh, Alywanoe 3aKonuKk u ipaenu impancinaniiu, Beorpay 2007, Ha- 
rpaheuu pay ca KoHKypca Dougaunje Anau Borcou, 6, http://www.ius.bg.ac.rs/infor- 
macije/Dusanov%20zakonik%20i%20pravni% 20transplanti%20-%20N%20Selakovic. 
pdf, upucrymmeno 15. jyxa 2020. 
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UlHeF EBPOMCKOr MpaBa Koje je Ouso OOm4ajHO UM NapTMKymapHo, u, Kao 
MU KPMBMYHO WpaBo [pyrMx Haposla, MpOMIO je Kpo3 Nepuoy UpeTBapatba 
IIpMBaTHe peakyMje y [pxaByy. Y WoueTKy, KPMBUYHO Teo ce cMaTpa 
IIpMBaTHOM CTBapM NOjeqUHa, a YMeCTO Ka3sHe NOCTOjM IpMBaTHa peak- 
wja NojeqMHa y BUY KpBHe OCBeTe WIM CMcTeMa KOMMOsMyMje. Y TO 
BpeMe [[pPoKABHOM Ka3HOM Ce yYMHMMal] HUMje KaxkKaBao HM 3a HajTexKa 
KPMBMdHa Jlevla, KaO WITO je Hp. yOUCTBO. 

Kana je penpecnjy mpeTexHo y cBoje pyKe lIpey3ema ApKaBa,* cpricKo 
Cpe]{OBEKOBHO KPUBMYHO IIpaBo MpoMMcnBaso je CypoBe TemecHe Ka3He 
Mf, YeCTO, IpMMeHy CMPTHe Ka3He, Koje Cy MaxoM IIpeys3eTe u3 BusanTuyje. 
Unennisa je ja Cy MHore ycTaHoBe CplCcKOr CpefJOBEKOBHOr KPUBUY- 
HOF IIpaBa HacTasle MOA yTuYajeM BUSAaHTMjCKOr MpaBa> WM je, Mak, MOp- 
CTUMaj 3a HacTaHaK, OOMMKOBae UM Mpeobparxkaj Heke KPUBMUHOMpaBHe 
ycTaHose jollao ca Te crpane. Hayannym cy carmacHu 0 yTMuajy BM3aH- 
TMjCKOr IipaBa Ha: CXBaTame KPUBMUIHOr Wea U KPUBUIHONpaBHe TeEpMM- 
Homoruje, cayyenthe, HeOATOBOPHOCT MasOeTHMKa M yueBHO O6o7emMx 
Mua, IpaBo asa UTA. BusaHTUujcKU yTMaj Ha OKOJIHE CIOBeEHCKe Hapo- 
qe Ovo je y WocnexHUX BeK VM MO WpeqMeT Hay4HOr MUcTpaxkMBatba, a Ba 
HajsHavajHvja HayyHuKa (O6ojuija pycKor WopeKma) Koja cy ce OaBuna 
OBMM IIMTawem Oumnm cy Teogop TapaHoscxu mu AnexcaHgap Comosjes, 
o6ojuua mpodecopm Ha beorpaycKom yHuBepsutery.° 


2. KPABMUHO IIPABO Y BUBAHTYWJU 


Kpusidno mpaBo BusaHTije ce 3aCHMBallO Ha CTapOM PMMCKOM Ha- 
uenly, Koje ce noTBpbyje y Turecrama, a koje ce 3aCHMBaylO Ha IIpMHIMIy 
a je 3a MOcTOjame KPMBMUYHOr fea BAaxKHUja HaMepa Hero Mocmequye. 
Yupaso 360r Tora, kao yOuyja Ouhe TpeTupaH OHaj KO CBeCHO HOKyula 


4 Illro ce, no cBemy cygehu, memaspa y IX Bexy Taxobe 3axBamyjyhu mpimawy 
xpwuhauctTBa u Jomacka y JoAMp ca HanpeyqHOM UMBuAM3anMjom Busautuje. Bug. 
Teogop Tapanoscxu, Viciiopuja cpiickoi pasa y Hematouhkoj gpxaeu, JIupuxa, 
Beorpag 2002, 263-264. 

5 [Janac ce yoOuajuno 7a ra Ha3MBaMO BU3aHTMjCKO IpaBo, Maja 6 BepoBaTHO 6us10 
paBUIHMje KOPMCTUTM U3pa3 TpuKO-pMMCKO TIpaBo (ius graeco-romanum) - Tep- 
MMH Koj cy ynorpe6unn jou y XIX Beky NpBM McTpaxuBadn BUsaHTMjCKOr MpaBa. 
Ilocroje, nak, ayTOpu KOjm cMaTpajy Jja je HajipaBuIHUje KOpMcTMTN U3pa3 ,,poMej- 
cKO TpaBo’, ucTwuyhu weroBo pUMcKO MopeKNO M HadMH Ha KOjM cy CTaHOBHUYM 
BusaHtuje camu ce6e HasMBarn. 


6 Bug. JbyOuua Kananh, ,,Jonpnuoc pyckux emurpanata - upodecopa [Ipasuor da- 
kynteta y Beorpazy mpoyyapamy Jlymanosor 3aKonuKa’, Cuma ‘upxosuh, Kocra 
Yapomkn (yp.), 3axonux yapa Citedana J[ywana: 360pHux pagoea ca Hay4noi cKy- 
ia ogpxanoi 3. oxio6pa 2000, tiogogom 650 ioguna og tpoinawewa, CARY, Beo- 
rpay 2005. 
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Hekora Ja yOuje, amm mpm Tome He ycme. Ca pyre cTpaHe, 3a yOunly 
Hehe 6uTM CMaTpaH HeKO KO je y6mo, a Huje MMao Hamepy Ja TO yuu.” 
]\pyra BaxkHa KapaKTepMCTMKa BU3aHTUjCKOr WpaBa (KOjy Hala3MMo MU y 
CplICKOM cpeqbOBeKOBHOM IpaBy)® mpefctTaBba HejeyqHakO TpeTupare 
IpunayqHuka pa3siM4YnTMx CiojeBa CTAHOBHUIITBA, KOje je MMasIO 3a T10- 
cneqMlly fa cy ce BeIMIMHa Ka3He M CTelleH KpuBuIe ofpehuBann Ha 
OCHOBY MMOBMHCKOr CTalba UM ApyWITBeHOr NomoxKaja yauHuoya. Tlopey 
OBOra, BUSAHTMjCKO KPpUBMYHO IIpaBo je WoOAjeqHaKkO TpeTMpano WOKy- 
aj (kao u cBe OOjMKe Cay4YeCHMMITBa) M U3Bpllere KPMBMUHOT Jena. 3a 
M3BpWIeHO KPUBMYHO elo HUCY KpMBMYHO OfTOBapalu ManoweTHULU 
Milabu of, cefqjaM royuHa, yuleBHO OomecHa 7M1a, KAO HM OHM KOjM Cy M3- 
BPIUIMIM KPMBUIHO Jet0 U3 HexaTa WIM y aeKTy (UCTM IpMHNM BaxKMO 
je uy cpeqrbopekoBHoj Cp6uju).? 

3a KPpMBMYHM 3aKOHMK KOjM ce IpwMemuBao y BusaHTMjcKOM Wap- 
CTBy KapaKTepMcTM4HO je fa je, ycuex yTuuaja xpuuthanctBa, 640 Mabe 
cypos, y mopehemy ca puMcKMM Ka3HaMa. OcHOBHa CBpxa Ka3He Oya 
je spahatbe HapyleHor MpaBHor MoperkKa, a OCHOBa KPMBMUYHOT Tormerba 
Ouna je IPMHIMM KpUBMLe, Tj]. ICMXMYKM OHOC YUMHMOLAa Ca HeETOBMM 
nenoM. BpefHoct Ka3He KaO Mepe IIpeBenHuMje Wompuma Wpyrayju Ka- 
paktep of Mepuogia BrayaBune MUcaspujanaya,'? nourro ce Mehy ywbeBe 
HaMeTHYTe Ka3He yBpwhyjy u nojMoBn npownmhera, mobo bUIarba UM 3a- 
cTpalmpara. Maxegouun!! mu KacHujm yapeBn upopy6unn cy upejy of- 
Ma3jle Y KOpUcT OHMX KOju cy OunM Morohenu 3104MHOM. 

HajsHavajHija KaxkHMBa [ela y BUSAHTMjCKOM IIpaBy Ova cy pa3- 
OOjHMIITBO, OTMMIa 2KeHa, OTMMalbe 3€M/bUMINTA, MOKPeTHMX CTBApM CTe- 
4YeHMX Y paTy, HaKOH 3eM/bOTpeca, NoxKapa UM ci., PopMUparbe Sane 3a 
BpllleHe HaCMIHMX 31OUUHa, CAMOCY], Maruja, MpasHoBepje U 3s104unHU 
y o6macTu nomHor x*«uBoTa. IIpenBubene cy 6pojHe KasHe: CMpTHa Ka3Ha, 
TeleCHe Ka3He, PONCTBO (peTKO y MOCTyCTMHMjaHCKOM 3aKOHOJaBCTBY), 
IIPOrOHCTBO, 3aTBOP, KOH@MUCKalMja UMOBMHe, 3aTOUeHe y MaHacTupy, 
HOBYaHe KasHe. 


7 Edwin Hanson Freshfield, A Manual of Byzantine Law, Cambridge University Press, 
Cambridge 1930, 33. 

8  Il[psu myr ce cranemka yucdepenunjaynja Koy Cp6a nojaBmyje 1220. rogue y 
)Kuikoj nopemu Crecdana [IpBopenuanor u TO Koy, KaxkbaBalba NOBpesa UPKBeHUX 
mpounca 0 6paky. 30pan C. Mupxosuh, Cpiicxa tipaena ucitopuja, IIpanuu daxyn- 
ter YuuBepsuteta y Beorpayy, beorpay 2017, 38. 

9  Axnuta Vinnh, Ucitopujcxu pazeoj gpywitieene peakuyuje Ha KpumMuHanHo iona- 
watee, Mactep pay, om6pamen Ha [IpasHom daxyitery YuuBepsuteta y Huury, 
Huu 2013, 38. 

10 Peu je o AuHactTHju koja je Bnapana BusaHtTujom y nepuopy of 717. fo 802. roqnue. 


11 Busantujcka puHacrTuja Koja je Bafana y Hepuopy of 867. fo 1056. roqnue. 
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CmptHa ka3Ha, Haciehe puMcKor lpaBa Koje xpuuthaHcKo yuerme 
Huje ycllemo Ja UcKopeHu, orpaHMuena je Ha yOucTBa, Ipemybe u Ha O7- 
TOBOPHE 3a ,,yPOK/bUBO Ilefjabe’. YTBphuBawe Haya Ha Koju he ocyhe- 
Hu OuTH Hory6eH MpenyuiTeHo je ofyyM cypMje, ocum y ciy4ajeBuma 
Kajja Cy 3a TO MocTojase jacHe ofpen6e 3akoua. Jou y JycTMHujaHoBoM 
3aKOHOaBCTBY, OBA Ka3Ha je Ola BeEOMa 3aCTYIbeHa, a HaCTaB/beHO je 
ca 6pyTaqHMuM HayMHUMa HoryOmerma: pasaliuibalbe Ha KpcT, Oaljawe 
y Mope uM pexy y Bpehu ca 3mujama, Oop6a ca 3BepuMa, pacTp3arbe 
KOIMMA, [[palbe KOxKe ,,TBO3JCeHMM HOKTMMa“ M CaxpalbuBatbe KuBor. Mc- 
aBpujaHun cy, Mehytum, onpehuBatem BpcTe MU BUCMHE Ka3He 3a CBaKO 
KPMBMYHO feo 3aMeHMIM CMpTHY Ka3Hy 3a MHOra Jlevla ApyruM Ka3Ha- 
Ma, OCMM y cily¥ajeBMMa HaMepHor ogMeTatba oxKapa (CMpTHa Ka3Ha 
CllaybUBatbeM) VM Tybauke ca yOMcTBOM (cMpTHa Ka3Ha BelllaHbem).!? 


He 6u Tpe6amo0 ugeanu3zoBaTu pepopMy KpuBMYHOr 3aKOHOMaBCTBa 
VUcappujanalia, jep WocToje ofcrylatha y U3spuljawy CMpTHe Ka3He Mf rbe- 
HOM M3BpllaBalby, OK Cy NO yTuuajem apalickux oOmuaja of OBor He- 
pvoya na Hafjaybe Mouene fa ce UpMMeryjy y2KacHe TOpType Kao Ka3He 
3a pasmmunta pena. TerecHe KasHe off Tafa yKby4yjy caxahere, du- 
3u4Ko Myyeme! 4 mmmatbe (Kao CaMOCTamHa Ka3Ha WIM Ca HakHagHMM 
®u3sv4ukKuM MyerbeM WIM TpOroHCTBOM, yCMepeHo Ha JIMMaBarbe WacTu 
OKpMBybeHOr). Huje peu o ,,BapBapv3alMju PMMCKOr KpMBM4HOr pasa, 
HOWTO Cy OBe Ka3He Ouse pacnpoctpateHe y JyCTUHMjaHOBOM 3aKOHO- 
qaBcTBy. Y CylITMHM, OBe Ka3He Cy ycBOjeHe Kao oceOHa Mepa IIpeBeH- 
yuje, MouITo je cakaheem yauHMoNa IpaBHM Mopesak MMao 3a WM Ja 
CMalbMl HeTOBY OMaCHOCT M MCKbyYM MOryhHOcT MOHaBybatha Jfera Koje je 
usppuiMo. ako cy pebopmy McappuijanHaya y BemMuKOj Mepu IpuxBaTu- 
MM KacHUju WapeBu, a Ka3He HacTasle MocpeyqoBarbem Makeyouata Ouse 
pelaTUBHO yMepeHe, umlak cy Ka3He Cakahetba 3a/[pxKaHe y MakbeM Opojy 
Hero y Exaorn. Kasua 6m4eBatbeo je Ouma yoOmuajena u bua je u3sputa- 
Ha HajBMIMM ciyKOeHMIMMa YMeCTO Texe Ka3He Koja je Horabhana yan- 
HMOLe HWKEF CTaTyca, OK Cy CyACKU BBObOj u boxju cyqoBM, IpeyseTu 
ca 3amaya, OcTamm m3y3erTak. 


12  Xnvpoc N. Tpwiavos, EyxAnua Kor Tiuwpia oto Bulévtio, A®rva, TSpvpa TovAavdpr 
Xopv 2001, 12. 

13. VW To: ofceljate pyKe 3a KPMBMYHA ela IPOTMB UMOBMHE, OA Celjabbe HOCa 3a 3/1OUU- 
He y oOMacTM MOMHOr X%KUBOTA, OfCeljatbe jesuka KPUBOKMETHUIMMa, OCeIbUBalbe 
3a cBeTorphe. 


14 Osaka Ka3Ha je NocTojayia y PMMCKOM IpaBy, a7 ce IpuMeHUBasa Ha poboBe MM, 
Of, chobofHUX, CaMO Ha HWKe [pyuiTBeHe CiOjeBe M Ona ce y BusaHTuju Hamasn y 
upaBHuM 360pHuuMMa of VIII go X Beka Kao raBHa MM NOoMohua ka3Ha, 3ajeqHO 
ca IIporoHcTBoM miu caKahetbem, u Huje Ouno0 Moryhe Apyraunje onxobere 360r 
UpyliTBeHor MomoxKaja. 
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VisrHaHCTBO, KOje je clayjao y Ka3He Cpejibe TexKMHe (3a HeXOTMY- 
HO yOUCTBO, KileBeTy, HaMepHu 106a4aj), Mormo je Wa 6yqe M OKMBOTHU 
WIM 3aTBOp OrpaHMyeHor Tpajaiba, a Moro je OuTM mpaheno duswakum 
My¥ereM WIM IpMHyoqHMM pajom. Jla Ou cMamMuaM cryyajeBe mpons- 
BOJbHOCTM CyCKMX OpraHa, Vicappujanym u Makeyonuu yBenu cy orpa- 
HWuea Ha HMXOBy clObozy Ba onpebyjy Tpajawe mu MecTo u3Bpulera 
Ka3He, jacHo upeyBuhajyhu 3a cBaku 3104MH oproBapajyhe KasHe. Y3 
M3THaHCTBO Hajyeuthe je uuita 3alieHa, KOjOM HUuje Ovo Norohen camo 
yunuuaal, Beh u weroBa Nopoguya. Morma je nocrojaru u Kao camoc- 
TajiHa Ka3Ha (KOH@McKalMja MMOBMHEe) UM Kao TakBa 6yis1a je WIMpoKO pac- 
Ipoctpateua Meby BucOKMM JpxKaBHMM cily2xKb6eHUMMa, aM y 103HOM 
BU3AaHTUjCKOM Mepvofy MMOBMHCKe Ka3He y KOpMcT jaBHe Kace Ome cy 
MapruHaiM3oBaHe. 3akoHogaBcrBo Mcappujanaua u Makeyouara mpep- 
Biba fa je YAMHMNall y2KaH Ja WKPTBM Tatu HOBYAHY CyMy M JJa joj Ha- 
WOKHajM WITeTy KOjy joj je HaHeo.!° 

KonayHo, 7IMulaBarbe crobofe 3aTBOpomM Huje Ouno mpegBuheHo y 
BU3aHTUjCKOM IipaBy, jep 3aTBOpM Hcy Ovum ycTaHoBe 3a Of\Cy2KUBakbe 
Ka3He, Beh cy Kopuuthenu 3a 3aqpxKaBalbe ONTy2KeHMXx. OpcTymatbe on 
rope HaBefeHor IpMHuMia WpumMeheuo je HakoH XII Beka, WITO je Mocme- 
qua TepuTOpUjanHor Cy2KaBatba WapcTBa. 3aMeHa 3aTBOPCKe Ka3He Ova 
je 3arouerme TounHuTema ofpeheHux 3104MHa y MaHacTMpMMa, ca win 
6e3 MpvHyqHOr 3aMoHalerba. To je MMano 3a Ub WIM MpeBaciTarwe 
YIMHMOWa WIM HeEyTpaiMcambe NOWMTMYKMX MPOTMBHUKa WIM WpeTeHye- 
HaTa Ha IIpecTo, y KOM cily4ajy je onTyKeHU Takohe 3arBapaH y MaHacTn- 
py KaO 3aBepeHMK M TMMe Ce NOHOBO yCHOCTaBybao HapylleHu Mopeyak 
crsapu.!* Ucappujanym cy “30cTaBMIM TakBy BpcTy KasHe 360r 6op6e 
yapa JIaza III y okpupy uKOHOOopcTBa, KaKO MaHacTMpy, KaO IpOTUBHN- 
IM eroBe UPKBeHe MOMMTUKe, He Ou OuiM PuHAHCMjckM ojayaHM UpMc- 
BajalbeM Jed MMOBMHE 3aTBOpeHNkKa. 


Ocyya unm Ka3Ha Takobe cy umMame couMjamHe Mocnequile 3a Moje- 
IMHI\a, MONyT 3aOpahe cBeyouerba Ha Cyfy uM 3abpaHe CaxparbMBatba, 
Koje Cy MocTojaye Kao Ka3He jou y Crapom Puy. Y opy KaTeropuijy cia- 
fame cy camoy6mue (MoroToBo OHM KOjM cy ce obec), KpuMuHaIyM 
KOjM Cy jaBHO ToryObeHU MU [pyru koje je Ha OBaj HAYMH Wap Ka3HMo, Kao 
MU HeKa 3aHMMatba Koja cy ofpeheua kao cpamotua (infames) nonyT mpo- 


15 Baothur Mévva, O dyudotoc, iwtixds Kor Koivwvikds Biog twv Bulavtivwv, HaBe- 
WeHo pema Xtéqavocg EvOvpddne, Anudoioc Kou Idiwttxdc Bioc otov Bulavtv6 Kat 
MetaBulavtvd Koopo, Watpa 2001, 57-63. 

16 Oby BpcTy kKa3He, NOf, AMpeKTHUM yTUUajeM BM3aHTMjCKOr paBa, HalasMMo M Koy 
Kpasba Musytuna, koju je cBor cua - 6yzyher kpama Credana Jleuanckor, HakOH 
reroBe OyHe NPOTUB Ola, OCMeHeo U 3aTOUMO y MaHacTMpy CBeppxKuTema (TlaHToK- 
paropa) y Llapurpany, rie je oBaj mpoBeo MeT royjMHa Kao 3aTOUeHMK. 


71 


Becuuxk mpaBuHe uctopyije, roguua I, 1/2020 





CTUTYTKM, IlyMalla, HEKMX KaTeropuja HorpeOHUX payHMKa, yHajM7beHMx 
rmagwjatopa (auctorati) ury.'” Mehytum, y Busantujn 3a6pana caxparn- 
Balba je yKMHYyTa, NOX yTMWajeM UpKBeHMX paBMaa, WpeMa KojMMa ce 
OHa OJHOCM CaMO Ha cylyyaj camoyOucTBa, jep je camoyOuua 60 cBecTaH 
cgor jjema.!8 


JeqaH Off Haj3HayajHMjMx BUZaHTMjCKMX NpaBHMXx 300pHuKa 3a cpl- 
CKO Cpe]{bOBeKOBHO IIpaBo jecte [Ipoxupou uu ,mpMpyyHM 3aKoH’, a y 
VictipaBaMa (moBeybaMa M MMcMMMa) KOoje Cy M3faBalM CplicKM Balayapu 
yecTO O3Ha4aBaH M Kao ,,3aKOH rpagcKu’. Y cBojoj MHTMTyNayujn upey- 
cTaByba ce Kao leno WapeBa Bacunuja 1, Koncrantuna vu Jlapa VI, Koju 
cy 3ajeqHo Brafann usmeby 870. u 879. ronune. Mehytum, y crBapHocTu 
mpormamen je Tek 907. rogue of crpane apa JIaBa VI.!? Cappxn yrnas- 
HOM rpahaHcKo lpaBo, OcMM Mocyiefrhe [Be TlaBe Koje cy MocBeheue Kpu- 
BMYHOM ipaBy VM MopemM patTHor mieHa. Hberosa rpaha y TomuKoj Mepu ce 
ociata Ha Exzory wapa JIaza Ukonobopua u3 VIII Beka, 4a cayjpxKu roro- 
BO ely Matepyjy “3 TOT CBOr IIpeTXOAHUKa, U TO M3/10%KeHY 10 CKOpO Mc- 
TOM CMcTemy,?? McTM CMCTeM KPMBMYHMX CaHKUMja, OK cy Heke ofpen6e 
yak mpeysete ad verbum.”! Beoma je paHo IpeBeffeH Ha CIOBeHCKM jesuK. 
Tloce6xHo Tpe6a ucrahu u unmennuy fa rpaha Ipoxupoua note u3 Kac- 
HMjUX [pukKMX MpeBosja M KOMeHTapa JycTMHMjaHOBMX KopMduKayyja.”? 


Oxaj 3aKOHMK pa3iMKyje HeKOIMKO KPMBMYHMX [ela IpOTMB MMO- 
BMHe: Kpaby, Wbauky, pasO0jHUUITBO, MabeBMHy M HexXaTHO MOcTyMawe 
ca Tyhum crBapuma. Y Ilpoxupory rpyny KpuBM4HMx Jena IpoTMB m14- 
HOCTM WHE yOucTBO, TetecHa NoBpena, Ty4a, PUsMIKO 310cTaBybawe,”> 
upoyaja cno6ogqHor y porcTBo uM KmeBeTa. YMMUbajHO yOucTBO ce 
Ka)KbaBa CMPTHOM Ka3HOM, KOja ce M3BpllaBala eKaluTalyMjom — ojce- 


17 Vilatka Vukeli¢, Matija Stupari¢, ,,Rimski pogrebni obi¢aji®, Povijest u nastavi, vol. XV, 
1(28)/2017, 22. 

18 XaPBac Mavpopatidnc, H opydvwon & 4 anovoun ty¢ Sixaoobvys oty Bulavtivy 
avtoxpatopia -'EykAnua & tiuwpia, A®iva 2014, 4-6. 

19 Buy. Andreas Schminck, Studien zu mittelbyzantinischen Rechtsgescichte, Frankfurt 
am Main 1989, 62-80. 


20 3a pasmuxy of [Ipoxupona, Exnora y cBoM TeKCTy Caj[pxKU YMTAaB CMCTeM TemeCcHUx 
Ka3HM HelosHaTUx JyCTMHMjaHOBOM IpaBy — Of[celjatbe HOCA, jesuKa MU pyKy, Ocie- 
Ilbebe, Mayberbe Koce ut page. ,,YKommKo Exnora ogctyua of JyctuuujaHosor mpa- 
Ba, OHa y CTBapu camo duKcupa u moTBphyje o6v4ajHo mpaBo, Koje ce PopMupazo 
y Busanrujn ToKom VII sexa.“ Bug. Teopruje Ocrporopckn, Ucitiopuja Busaninuje, 
Hapogua kiura, Beorpay 1993, 167. 


21 Cuma Azspamosuth, Bojucnas Cranumuposuh, Yiopegua ipaena impaguuuja, Yuu- 
Bepsutet y beorpagy - Ipapum daxyzrtet, Beorpag 2018, 169. 


22 Bumana Mapxosuh, Jyciiunujanoe saxon, CAHY, Beorpag 2007, 36. 


23 3nocTaBbalbe KOje FOBOAM FO CTBapHOr uM NoTeHyMjamHor mduswuKor noBpebhu- 
Balba ycyley] HeKe MHTepakluje WIM Of;CyCTBa MHTepakuwje. 
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IjambeM T7laBe MadeM. y Tpylly KPUBUIHMX ea IpOTUB WOpoyMie U MO- 
pama yOpajajy ce: HacumHO 3aKby4eHN Opak, buramyja, CUIOBarbe, NOHO 
OUTeme Ca CPpOFHUWMMa, MasiONeTHUYUMa, *XUBOTUmaMa (cKOTONIO- 
UITBO) M Ocobama ucTora Toma.74 


Eberos ytutiaj kox, Cp6a ortega ce y ToMe wiTo je HomoxaHoH (3ako- 
HoUpaBusio) Cs. Case y ce6e ykbyuMo (cprickn) mpesog uenor IIpoxupo- 
Ha.” CBeTOBHU Jeo 3aKOHONpaBiiia UMHe BUsaHTUjcKu [Ipoxmpox (Ipay- 
CKM 3aKOH), HoBewle Hapa AmeKcuja o Opaky u BepwyOu, HOBene Apyrux 
BU3aHTMjCKMX WapeBa, Kao mu Mojcujepo 3aKoHoyaBcTBo. IpaycKu 3aKOH 
UpeycTaByba ofan upeBog IIpoxupoua Ha CplCKOCIOBeHCKM je3MK, Ha- 
masu ce y 55. riaBM 3aKoHonpaBusia Mm caypKu 40 rpaHa.*° Cpricku mpeBos 
IIpoxupoua CaqpxKU AATAB HU3Z PUMCKMUX TeKCTOBa U3 Tela KiaCudHUx 
PMMckKux WpaBHNka. Te oppenbe Aajy AebunuUMje mpaBHux yCcTaHOBa koje 
Cplickw WpaBHU CIOMeCHULM jenBa TlO3Hajy, WIM Wak yornumte He TIOMMbby. 
Haxaz1octT, HeMa JJOKa3a fla cy ce TM WUHCTUTYTU VUKafla TpMUMemuBalin, 
6ynyhu fa Hema ca4yBaHMx Cy§CKMXx Mpecyfa Koje 6u Ouse AparoyeHo 
CBeJOYaHCTBO O IIpMMeHM pel{MiMpaHor pMMCKO-BM3aHTMjcKor MpaBa.?” 
Taxohe, 3ajeqHo ca nojeqmHum oppez6ama Exnore u 3embopayHVyKor 3a- 
Kona, IIpoxupoH 4MHM OCHOBY CplcKe Cpej{bOBeKOBHE IIpaBHe KOMIIM/a- 


UMje MosHaTe of, HasMBOM ,,3aKOH apa JycTuunjana’.”8 


4, 3HAUAJ BASAHTUJCKOL IIPABA 3A CPIICKO 
CPETMOBEKOBHO KPUBMUYHO IITPABO 


Uctropuja Bu3saHTUjCKOr yTulaja y CplIcKOM IIpaBy Nowe KacHuje 

Hero y Byrapcxoj,”’ of XII Bexa, of 406a Credbana Hematte. Y oxo yo6a 
> J . 

Beh mpeosnabhyje xpuuthancka kyiTypa, la TMMe M1 ,,IIpuBaTHM >KMBOT, 

IpyliTBeHM pe, cBeKomMka ybyhexocr Hocn Tun xpmuthancku.“*° Unun 


24 Edwin Hanson Freshfield, The Procheiros Nomos, Cambridge University Press, Cam- 
bridge 1928, 48. 


25 C. Aspamosuh, B. Cranumuposuh, Yiiopegua tipaena impaguuyuja, 169. 

26 Buy. Anexcangap B. Cononjes, [pagcxu 3akon y cpegroosexosnoj Cp6uju, mpeutram- 
TlaHo u3 Apxuea 3a Upasne u gpywileene Hayke, Kr. XVI, beorpag 1928. 

27 Cpban Ilapxuh, ,,Peyenyuja rpuko-pumcxor (Bu3aHTMjcKor) MpaBa y Cponjn’, 
Cuma Tiupxosuh, Koctra Uasourxu (yp.) Cpegrosexosno tipaso Cp6a y oinegany uc- 
Mopujckux u3zeopa, CAHY, Beorpay 2009, 5. 

28 Teopruje OcrporopcKxu, Mcimopuja Busaniiuje, Hapogua Kura, beorpag 1993, 
235-236. 

29  Illro je y Hexy pyky Mm cmeycTBeHO c 063MpoM Ha reorpadcKu MomoxKaj OBMX ABejy 
Tp-KaBa. 


30 Crojanx Hosaxosuh (mpup.), 3axonux Cite@ana Jywana yapa cpitckoi, Beorpay 
1898, 8. 
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ce Ja 3ajeq}Ho ca BepoM Melyy Cp6e fomase u 3aKoHu. Ha npBoM MecrTy TO 
Cy UPKBeHM 3aKOHM, KOju uMajy be3ycioBHy CHary y UpaBOctaBHOj UPKBM 
He CaMO 3a IPKBeHe OJHOCe, Hero MM 3a OpadHO M NOpoyMyHo paso. Yru- 
ujaj Homoxauoua ocehao ce u mpe Cs. Case. Ton [ykmanun?! caaypao 
je mogjarax ga cy Cp60-Xpsatu y X Beky cTBopuiM HeKo xpuuthaHcKo 
3aKOHOfaBCTBO, y3 MOMOh w3aciaHMuKa PMMCKOr Malle M U3actaHVKa BM- 
3aHTUjCKOF Iapa, MU Ja Ce OBO 3aKOHOPaBCTBO MOXKe Hahu y CIOBeEHCKOj 
KIbM3M, Koja ce 30Be Methodios.** 

Credau Hematsa y cBojoj 6op6u mpotus 6oryMuna upuMeryje Beh 
Haveyla BUSAHTMjCKOr KPMBMYHOF MpaBa, OJHOCHO KaxKaBa MX TeseCHUM 
Ka3HaMa og, yTMuajeM, uM 6ome peyeHo, M0 Hamory cBelITeHCTBa.*? 
Mebytum, of mpecyqHor 3Hayaja 6uo je npeBox, HomokaHona M3BpiieH 
m0 Hapewou Cp. Case. ,,OueBugHo je Kako cy TM 3aKOHM, rpahancKku 
MCTO TaKO KaO M UPKBeHM, CMaTpaHM KaO CacTaBHM leo Bepe VU wesn- 
Hux ypenaba‘,*4 m jeqHu um Apyru cy momohy ypKse myuirenu y ynorpeby 
y cplickoj 3empu. Cyko6 oBMX BU3aHTMjCKMX Hayesla Ca IPMMUTMBHMM 
CIOBEHCKMM OOM4ajMMa JOBOAM FO MoTpebe 3a HapOUMTMM 3aKOHCKUM 
mpommcuma. Opa peyenuMja BU3aHTMjCKOr mpaBa MHOFO ce O7/laKlaBa 
TMMe LITO je OBO paso Beh BaxKUI0 TO MHOrMM MecTMMa CPpricke [[pxKa- 
Be. Have, Kayla cy CnoBpenu 3aysenm TepnTopuje jyKHO of JIyHaBa, Hcy 
ycniemM ja WcKopeHe Moctojehy puMcKO-BMU3aHTMjcKy KyiTypy. Ocrano je 
MHOFOOpojHO [p4KO, POMAHCKO VM BalIKO CTAHOBHMIITBO, KaO MM IPKBe- 
Ha jepapxuja M MaHacTMpM Ca CBOJMM MMabMMa KOjM Cy HacTaBMIM ja 
IIPUMebyjy BU3AaHTMjCKO WpaBo. KonayHo, 1018. rogmue JynaB mocraje 
MOHOBO rpaHMija BusaHTMjcKor WapcTBa M MOHOBO Ce Ha TMM IIpoctopn- 
Ma yBOJM BU3SAaHTMjCKa yipaBa M paBHM Mopesak. 

BuTHo je CloMeHyTM fa Cy HapouNTy yiory y Toj pevenuMju BusaH- 
TUjCKOr paBa BPUIMIM MW aTOHCKM MaHacTMpy (Kao HIp. XuiaHpap) Koju 
cy jou of, Hemarwuuor fo06a Fobnjanm 3emmonocese y cplicKMUM 3eMybama MU 
CILY2KMJIM Ce IIpaBoM cya Hay CBOjMM HacebeHuuMMa.*> VI cprickut ertMicKo- 
TIM MOIIM Cy BPIIMTM YIVIMB y TOM lipaBlly KaO Capay{HUM KpaybeBa, WTO 
ce BUM M3 ofpeqaba Beh MomenyTe /Kuuke NoBebe 0 OpadHuM IMTayMa. 


31 Baagumup Moumu (npup.), /beimotuc Tota Tykmanuna, natiuncKu mec ca xp- 
eailicKkum Upujesogom u xpeaticka kponuxa, Marnya xpBatcxa, 3arpe, 1950, 30. 

32 Hajpeposatuuje je qa [ykmannn Mucam Ha HomoxkaHou koju je upepeo Cs. Mero- 
aje Kpajem IX Beka n Koj je 6v0 no3sHarT y Jykspn jou pe XII Bexa. 

33 Anexcangap B. Conopjes, ,,3Ha4aj BM3aHTMjcKor mpaBa Ha Bankany*, Toguwrouya 
Huxone UYyiiuha 37/1928, 110. 

34 C. Hosaxosmh, 3axonux, 15. 


35 Ha To je ckpenyo naxmy Wladyslaw Namyslowski y cnom jeny Wege der Rezeption 
des byzantinischen Rechts im mittelalterlichen Serbien, 1926, 141. Hapeyqeuo mpema 
Anexcanyap B. Conosjes, 3axonogasciieo Citiehana Jywana, uapa Cp6a u Ipxa, 
Cxombe 1928, 371. 


74 


Bacunuje 3. Murposcxu (crp. 66-99) 





Y wmpemy Bu3saHTMjCcKor yTMIaja HapowuTo cy yuecrBoBamn He- 
MalbMHU CMHOBU, Creda IIpBpopenuaHn ,,ceBacTOKpaTop UM 3eT Wapa rp- 
uxor* u Cs. Casa ,,6biciuianue u apopacno“ Crete Tope.*° Hbuxos pag 
MMa YACTO Hal|MOHAIHM 3ajaTak: ,,cBOje OTAYAaCTBO IIpOCBeTUTM , TOWM- 
THYTM 3eMby CPlCKy, aM cpey{cTBa 3a TO MoyMsare cy — yBohere Bu- 
3aHTUjCKOr IpaBHOr NopeTKa y UPKBM, KYDKeEBHM pafl 10 rpukuMm OOpa- 
CIIMMa, MU yOUIWTe ,,OTHYHO u3sjeqHayerhe CpOnje c Vicroxom™. IIpesoy 
HomokaHoua c kKojum je Hepasyzemus Ilpoxmpon, wu Kaka oBesba, y 
KOjOj Ce CTpOro KaxkKbaBajy IpeCTyNU UPOTUB BU3SAHTMjCKMX CXBaTalba O 
Opaky - TO cy HajBaxkKHMjM CNOMeHMIM Tor 3ajeqHMUKOr KyITypHOr papa 
IpBor cpiickor Kpayba u apxueruckona.*” Y )KuuKoj mopemu (u3 1220. 
roqmHe) Kpay Crean IIppopenuann noppobxo roBopu oO KpMBMama 
poTus O6payHvor mpaBa, wirutehu xpmuthaHcko cxBaTalbe O CBeTOCTM UU 
HepacKMJMBOCTM IpKBeHor Opaka. Y Oj Ce HAapOuMTO Ja YOUNTM yr7e- 
Jalbe Ha BMSAHTUJCKO paBo Ha MOY UPKBeHOr paBa M yomuTe Ha O7- 
HOC [[pxKaBe M UpKBe y BusaHTUjM, OH. Ha FOKTpuHy cumdouuje. Meby- 
TMM, TeWIKO je ca curypHouthy pehu ya ce oBaj BU3aHTMjCKM KyITypHMu 
U WpaBHMU Mopefqak yuBpcTuo Koy Cpa y XIII Bey, jep Ham HeocTajy 
cHOMeHUYM 3a TO. nak, OHO LITO 3aCMTypHO MOXKeMO TBPAMUTN jecte a 
je BU3aHTMjCKM NpaBHM Mopesak Mopao Ja UpeoBraya y OHUM OOmacTU- 
Ma koje cy ocBojeHe of, BusaHTMje Mu Koje cy ce Hyro BpeMeHa CMaTpasie 
»I[PpuKMM 3e€MybaMa‘, Mako cy HocTame Feo Hemawuhxe gpxase. Y Tum 
3eMybama cy CpOn 3aTeKIM BU3AHTMjCKU WpaBHM Wopesak U MHOTO bo7be 
cyacko ypebete. 

Y Tom nlorenly, Bpio je BaxKHa MoBeyba Kpakba MunytnHa Manactn- 
py Cs. Bopha Cxoncxor u3 1300. ronmue. UuraBa moBemba je IpoxKeta 
IIpaBHMM KOH3epBaTM3MoM. Kpay Mumytun He Metba 3aTedeHO MpaBHO 
cTabe, Hero nNoTBpbyje cBe ,,XpMCOByybe CBETMX M 1paBOBepHUX apeBa’. 
MewlaHo rpukO-cplIcKO CTaHOBHUMINTBO HaBMKIO je BEKOBMMa Ha BM3aH- 
TUjCKM paBHM nopesjaK. YcTaHowe [pxKaBHor WpaBa (apcKa MU UpKBeHa 
mpouuja), rpahbanckor ipaBa (IpMKMja, EKCONpMK, MHOMMKOB eKCO])), yII- 
paBHM cucTem u dbuHaHcujcKu cuctem ypeheun cy y noBembu 13 1300. ro- 
WMHe Ha BUSAHTMjCKM Hawn. Camo y cy/{CTBy HaMma3MMO Ha YUTAB HM3 
CIOBCHCKMX U3pa3a, BehMHOM HeMO3HaTUX BU3AHTMjCKOM IIpaBy (Bpaxxk- 
Wa, pyKa, Meyar, Wocmyx, norKa, rmo6a mecToBomna u gp.).°> Vmax, Kpm- 


36 =6A. B. Conosjes, 3nauaj, 112. 


37. IIpsmx 14 raapa IIpoxupoua 6aBe ce 6payHumM UpaBoM, WTO je jeqaH of pa3mora 
360r Kojux je CB. Capa gogao npesog IIpoxmpoua cBom Homoxanouny. Taxobe, mppa 
6pura jequor xpuuthaucxor Brafapa je qa ypequ OpasHa nMTatba. 

38 Xpyvcopyba Kpawba Credana Ypoma I] Muayruna manactupy Cs. opha xog 
Cxona, Branumup Momunuu, Cuma Rupxosuh, [yuan Cuugux (upup.), 360pHux 
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BM4HO IpaBo MusyTuuosor 406a HajBullle ce OyUMpe BUZAaHTUjCKOM 
ytuuajy. As ty6poBayknx u3Bopa MO3HaTO je KaKO Kpayb Munytuu 1308. 
royMHe Hehe HUMOMITO Ja CBOje MOfaHUKe KaxkHaBa cmphy 3a y6uctTBo.°? 
Hjakyie, He PAMCKO-BM3aHTMjCKM CMCTeM TeyleCHMX Ka3HU, HeTO CIOBeHCKO 
utahawe Bpaxkye Mu [pyrux ri06a, wuHM TeMe KpuBMdHOr cuctema Mn- 
MyTMHOBOr Oba. 


]lyuiaHoBa BlaqaBMHa O3HadaBa Je*@MHUTMBaH peas Ka BM3aH- 
TUjCKMM Hormeyquma Mu y OOacTu KpuBMIHOr MpaBa UM y UMTABOM [p>KaB- 
HOM ycTpojctTBy. Hberosa ap>KaBa 6yisia je MOfebeHa Ha [Ba [enla: TepuTo- 
pujy ca BehMHcku cprickuM M BehMHCKM rpukMM CTaHOBHMLTBOM. nak, 
nogjena u3mMehy cpiickor m rpukor paBa HYje Mora OUTM M3BpUeHa Ha 
TePpUTOPVjaHOM OCHOBY, jep je CTAHOBHMIITBO Ou0 McyBMIe M3Mella- 
Ho. Jlakye, OH Wpey3uMa Ha ce6e CTBapalbe OMMITer MpaBa Koje he BaxKu- 
TM Ha UMTAaBOj TepuTOpUju wHeroBe AprxKaBe uM Koje he 6utTu ypeheuo mo 
jeMHCTBeHMM IIpaBOciaBHMM 3aKOHMMa, y3 ofpehene JomyHe Mu mpome- 
He Koje Cy MoKa3ayle KaO HeOMXOpHE ycley cneuMpu4HUx NoTpeba cpri- 
ckKor Hapogia uM cplickux o6uyaja. Ca TaKBMM TexKHaMa MU HaMepaMa OH 
IIpMCTya M3payM CBOr YyBeHOT 3aKOHMKa. 


3a MojaBy NojeqMVHux KPMBMYHONpaBHUX VMHCTMTyTa y CplcKOM 
CPe]HLOBeKOBHOM IipaBy (Koje Mu MM JjaHac TO3HajeMO y CaBPpeMeHOM 3a- 
KOHOJaBCTBY) MOXKeMO 3axBaMTM Busantuju. MojaBpa nojMa 0 BMHOCTH u 
pa3sIMKOBarha HeXaTa M yMMUbaja KO, CAOBEHCKUX Hapoya WpescTaBba 
WMpektTaH yTUlaj BMSAHTMjCKOr KPMBMYHOr WpaBa. On Mpoyupy y jaiMa- 
TMHcKe ctaryte”” y nepuogy of XIII-XIV Beka, a Cp6u ce ca Huma TIpBU 
yt cycpehy y XIII Bexy, y cpcKkom mpesogy IIpoxupoua. Heurro kacuyje 
he, y cBojoj Cuntarmu, Maruja Bnacrap mpommmpurn oppen6e Koje roBo- 
pe 0 nojmy BuHoctu u3 IIpoxupona, fopajyhu MHoro UpKBeHMX paBMsia, 
a Koje he y cBoM 3aKoHogaBcTBy Ipey3eTu vu yap [lymaH, WTO BUAMMO y 
CPplicKMM Ha3MBMMa OBMX IIOjMOBa HOMYT: ,,HaXBaJIMIa’, ,,TIM3Ma‘, ,,BO/bHM 
youya’, ,rpex“ uty. U3 ope npaBue 36upxe yap [yuan he npey3ern u ma- 
NOMeTCBO MU [yueBHy WopeMehenHocrT Kao OCHOBe MCK/byyerba NOPOOHOCTU 


cpegrosexosnux hupunuukux tiosema u iucama Cp6uje, Bocne u Jy6poenuxa, Kbu- 
ra 1, Ucropujcxu uucrutyt, beorpag 2011, 315. 


39 Craryt Ty6popunka, Kura 8, wiaH 58 (O Ka3HM Ha TeMemby Bpaxkye) U alaH 59 
(O ,oHomlermy Ipecyye IpOTMB OHNX KOju yOujy CroBeHe Mu TeKCT mMcMa rocnogn- 
Ha M/leTauKOr JyK ja O Ka3HM Ha TeMemby Bpaxye), A. Soljig, Z. Sundrica, I. Veselié 
(prir.), Statut grada Dubrovnika / Liber statutorum civitatis Ragusii (1272), na osnovi 
kritickog izdanja latinskog teksta V. Bogisica i K. Jireceka, Drzavni arhiv u Dubrovni- 
ku, Dubrovnik 2002, 467-470. 


40 Hnup. y Busnogoncxom cratyty u3 1288. rofqune nponmcano je fa ce Bpaxya aha 
jeqHako uy ciy4ajy yMMubajHor, Kao uy cny4ajy HexaTHor y6nucrTBa. Bug. T. Tapa- 
HOBCKM. 
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3a BMHOCT NOBoOyOM y6uctBa.*! Mehyrum, rpe6a pehu ga je opa onpeq6a 
6una nosHata Cp6uma jou “3 mpesoga IIpoxupoua. 


Yruiaj BUSAHTUjCKOr KPUBMYHOL WpaBa Ha CplcKO MOxKe ce Carvie- 
aTU M Kpo3 Ofpenbe Koje cape HayelO MHJMBMyaHe OJTOBOpHOCTH. 
OxBo BU3aHTMjCKO Hayelo je pey3eTO M3 PMMCKOr paBa M NOCTeMeHO 
je MpogMpano y 3aKOHOJaBCTBO CNOBEHCKUX Bilafapa. Tako, Ha IpMMep, 
BUJIMMO fla je OHO OM MpMicyTHO y HoBewbu OyrapcKor apa KonctTaH- 
TMHa Tuxa CKONCKOM MaHacTupy CB. Hopha (1258. roqmue), kao um Kon 
Haller Kpayba Muzytuua 1300. ronmHe y noBeyu McToM MaHacTupy. OH 
y Oj KaxKe a camo yOuyja Tpeba Wa WaTu rmoby 3a yOucTBO, a Ja HM 
rpay]| HM cello HMCy 3a Hera OATOBOpHM. C pyre cTpaue, Kpaw Mumy- 
TMH ce Mak [[pxKU CTapor cplicKor Hayela O OJTOBOPHOCTM WpaBHMUx 
mula y yropopuma ca J[yOpoBHuKoM, y KOjMMa ,,O01VKEbe Ceo” Mu Kyra 
ofroBapajy 3a WiTeTy HaHeTy AyOpoBayKuM TproBumma. Y TUM yroBopu- 
Ma Ha/la3MMoO Mt Ha jeqHy HapO“MTY BPCTy MpeHOca OfTOBOPHOCTH, Kaya 
rocnojap OfToBapa 3a fea CBOjUux NOfanuKa. [| ylaHOBO 3aKOHOJaBCTBO 
eM UcTO rmeqMuTe Kao U ompey6e us MunytTuHoBor 06a, caMo UITO je 
y H3-y KoneKTUBHa OJTOBOPHOCT, OJHOCHO OJTOBOPHOCT NpaBHMx MINA, 
cyoKeHa caMo Ha cemo m mopoguuy (xyhy),’” jasya ce MHoro yeuthe um ca 
MOOWITPeHMM Ka3HaMa, lIpeMjja UMa M WpMMepa y KojmMma je ipucyTaH u 
BU3aHTMjCKM MOjaM O MHAMBMyalHoj KpuByeBoj ofToBopHoctu.* 


CPpricko Cpef/bOBCKOBHO KPMBM4HO TIpaBo mpeyseno je u3 BusantTuje 
MU 3HavajHe ofpeybe 0 caysecHMuTBy. ComosjeB je IpmMeTuo fa cy Ipo- 
IIMCM O Cay¥YeCHMUITBY YUM y CplICKO Cpe/{OBEKOBHO 1paBo U3 BM3aH- 
TMjCKor paBa — y KojeM je Ta ycTaHoOBa Oya CacBMM pa3BMjeHa — IpeKo 
3akoHoupaBuita Cpetor Case. IIpu tom je ucrakao: ,,YTuuaj xpuuthan- 
CKe IPKBe, KOja CTpoOro KaxKlbaBa CBakM rpex (Majja U y MMicaMMa Camo), 
jou je Nojayao y BUSAHTUjCKOM KPMBUYHOM TipaBy TeHAeHUMJy fa ce 3a 
KpMBlja CMaTpa OHaj KOjM MMa animus auctoris waMu animus socii, Na ce 
KaxkHbaBa CBaka HelipaBejiHa Boyba BUIe Hero OOjekTuBHa wTeTa. “44 Beh 
y CBeTOCaBCKoM IIpeBoyly IIpoxupona cycpehemo ce ca u3pa3mMa MOnyT 
NOACTpeKay, MOMaray M NOPpxaBaslall, a KOje y KPMBMYHOM TpaBy KO- 


41 HeoyropopHoct ManoneTHuKa UM yweBHO 6omecHux mpey3erTo je 13 IIpoxupoua u 
Bnactapese Cuutarme. T. Tapanoscxy, 291. 

42 J\axne, He NoMMEbe Ce BUINe KOMe€KTMBHA OATOBOPHOCT 2Kymle. 

43 Kao, Ha mpumep, uaH 52. Koj mpommcyje qa y cny4ajy HeBepe KpuByeBa Kyha Tpe- 
6a fa OfToBapa caMo ako je HeMloflemeHa; aKo je CMH Of Oa uM OpaT of Opata Beh 
TIOJ€HEH UMarbeM, OH He OfTOBapa 3a HeBepy OBOF Jpyror. 

44 A. B. Conosjes, 3axonogaecitieo Ciiedana J[ywana, 153, Hapeqeno mpema Huna 
Kpupannu, ,,CayuecHUITBO y CpefbOBeEKOBHOM CPpIicKoM mpaBy’, 30paH C. Mup- 
Kosh, Huwa Kpupannu (yp.), 125 ioguna og poheroa Anexcangpa Bacuwesuua Co- 
noejesa, beorpay 2016, 166. 
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pucru m Bnactapesa Cuntrarma noBpogom otmmye u y6uctsa.* [13 je y 
TpM cBOja WilaHa ycBOjMo Nojam o cayyemthy mu To: y uaHy 69. y KomMe 
ce KaxKbaBajy ,,0Boqunje” (oycTpeKaun) 360pa cebapa, y umany 131. y 
KOME Ce KaKbaBajy NOMarayu, KOjU 6 JO3BOeH BOO] y BOjcUM mper- 
BOPMIM y OMTy OUTKY, uy ulaHy 132. ce HaBozM dbopMyza IpaByatba: 


»HM CaBeTHMIM HM YacHMYM HM MpoBogaymje”.*¢ 


Bpao je ynyTHO mMTaTM ce ja mM ce Mory NpoHahu u Tparosu obpa- 
THOr yTuuaja. Visrnepa Ham ja ce jejaH MpuMep Tora MOxe BUyeTU yII- 
paBo y KpMBu4HOM TIpaBy M TO y KaxKHaBaly yOucTBa. Ty je pasamka 
u3Mehy Bu3aHTMjCKOr M CplicKor MpaBa OrpoMuHa, HayestHa. Vmak, Ty ce 
MOxXKe IIpMMeTUTM UM jeyqaH yTMIaj Cplickor (COBeHCKOr) ipaBa Ha BM3aH- 
TUjCKO, UM TO y IpMMeHM HOBYaHeE r106e 3a yOUCTBO — T3B. ,,(POHMKOHAa’. 
JJaxie, Kaj] ce CBe pa3MOTPU, TOKOM BeKOBa OBa JIBa CMCTeMa Ce yKpuITajy 
u upunarohasajy jeqanH apyrom.*” 


5. YIULAJ PAMCKO-BU3SAHTUJCKOPL IIPABA 
HA KA3HY YBUCTBA Y CTATYTUMA VU 
IIOPEEHBE CA CPIICKMM IIPABOM 


Tpe6a HalloMeHyTM Jja ce yTMLlaj PMMCKO-BM3aHTMjCKor MpaBa Ha 
jy2KHOCIOBeHCKO (CplicKO) BpuIMO y ABa MpaBa: jeqHO je HemocpeyjaH 
yTulaj BUSAaHTMjCKor MpaBHor cucTeMa Ha CpOujy u Byrapcxy, Apyro - 
yTMaj OOHOBEHOT PUMCKOr MpaBa JyCTMHUjaHOBOr 3aKOHOMaBCTBa Off 
CTpaHe rocaTopa Ha cTaTyTe IpMMopcKnx rpasoBa.*® 

Cprickw IIPMMOpcKM rpayoBu y CpefheM BeKy peycTaBsbajy onn- 
yelbe CaMOCTaIHOCTM M Mune cnoboge rpahana. mann cy TadHO o7- 
pebeny Teputopuiy, rpayicke cratyte, cyquje, IMHOBHMKe. YKUBAaIM Cy Cy 
BMCOK CTeleH ayTOHOMUje y OHOCY Ha WeHTpasiHy CplcKy BACT, Koja ce 
lpe cBera oreyjaia y COMCTBeEHMM CyJOBMMa KOje Cy OBM rpayjoBM UMa- 
mu. [naBHM U3BOp TpaBa y HMMa Ou cy cTaTyTU, NpaBHU 300pHuLM 
y kojuma je 6v“0 ypehuBaH wHuMxoB LenoKyNaH MpaBHu %*XMBOT. Takohe 
y MIpMMmopijy, am He uM feo cpricke cpeqHoBeKoOBHe JpxKaBe, J[yOpoBHuK 
je Ca CBOJMM MeIIOBMTMM POMAHCKO-CIOBeHCKMM CTAHOBHULITBOM Mf Ca 
MajIOM TepUTOPpUujOM YMHMO apMicTOKpaTcKy pelyOuMKy Koja je y TOKY 
cpefber BeKa, MaKO je HAM3MeHM4HO MpVv3HaBara (IIpuBMAHO MIM CTBap- 


45 A.B. Conosjes, 3axonogaeciieo, 447-461. 
46 Huxona Pagojanh (mpup.), 3axonux yapa Ciiehana Jywana 1349 u 1354, Beorpay 


1960, 68. u 80. 
47 A.B. Conosjes, Jegan cnoeencku yiuuaj, 13. 
48 Ibid., 5. 
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HO) BPpXOBHy BacT pasHMux ApxKaBa,’? y cBOjMM yHyTpalllHMM MOcIOBM- 
Ma, Ila Yak MY OJJHOCMMa Ca [pyrMM [[pKaBama, Ousta MOTIYHO CaMoctTali- 
Ha. 3ajeqHo c oBuM Tpe6a HallomenyTy fa JyOpoBHMK HUuKayl y cpeqibem 
BeKy HUje OM0 y 3aBMCHOCTM Off CPHCKMX Blafjapa WIM TO, HeMOCcpeyHOM 
IbMXOBOM Bylalwhy. Tako cy yropopu Koj cy ce cKmananu usmeby [y6- 
POBHMUKa M CplCKMX Blayapa OumM pesyiTaTu AMINIOMaTCKMX OHOCAa U 
mperozopa Tj. PopMasHo cy mpeycTaBbanu MehyHapogue yroBope.”? 

TlyOpopauku craryt “3 1272. roqMHe KaxKHaBa CMPTHOM Ka3HOM (113 
BM3aHTMjCKOF IpaBa) CBaKO yOMCTBO KOje HUje YUMHeHO y CTalby Hy>KHe 
on6paue. IlosHata qonyHcKa ofpen6a Jly6posaykor craryta, “3 1308. ro- 
qMHe, HajOoybe olfpTaBa ja3 u3Mehy CNOBeHCKOr M pOMaHCKOr IeyMuUTa 
Ha KaKibaBalbe yOucTBa. Y MewloBMTom cyfy u3Mmeby [ly6posyana u 
Cp6a 6una je ofaBHO IpuMeHuBaHa ,,Bpaxga~ of, 500 nepmepa 3a yOuct- 
BO, CaCBMM Kao y yroBopuima u3Mehy Myeraka u repMaHCKMX KpaybeBa. 
Azm, toueTKom XIV Beka kHe3 Anypuija Jlaypo, HaBMKHYT Ha CTpore of- 
pey6e qy6poBauKor uM MyleTauKor IIpaBa, CMaTpao je Jja CMpTHa Ka3Ha 3a 
yOucTBO Bue OfTOBapa OO%*KjMM M YACKUM 3aKOHMMa M TpepO%xKNO je 
Kpamby Mumytmny ya yBepe, y3ajamHocTu pay, CMpTHy KasHy u 3a Cp- 
6mHa Koju y6uje Ly6posyanmna.°! Munyrnu je umak ofroBopmo fa ce OH 
6uo 3akieo fa Hehe MpocunaTM KpB CBOjMX MOfaHUKa M fa OcTaje mpu 
cTapoM o6uyajy Bpaxge. Ouga cy Ty6posyanu Mopasn ya Monycte u ya 
KaKbaBajy Y Me€WIOBMTOM Cyjly CaMO T060M CcBaKO yOncTBO (3a KoOje je 
mo CraryTy “Have IpommcaHa CMpTHa Ka3Ha).°* 


CrmuHe offpen6e Moxemo Hahn u y Koropckom crTaTyTy, Koju je 13 
Hlepuoya BlaqaBuHe Kpayba Munytuna, Noy cHaxKHMM yTulajem Jly6po- 
Baukor CTatyta. Micra MemlaBuHa POMaHCKMUX M CIOBEHCKUX Havesla, CTO 
UposMpakbe CMpTHe Ka3He y MpehawiHu cucrem HOBYaHMX rm06a. AKO 
je kotopcxu rpabanuu yOuo Koropanmua Koju Hema pao rpahanctBa 
(habitatorem, non civem), on maha 500 nepnepa, cymMy Koja ce Jem 13- 
Meby omuiruuHe “ nopoguye yOujexor. Am ako je yono mpasor rpahannua, 
KaoKlbaBa Ce BelllakbeM. AKO je yOuo CTpaHlla, KaxKHbaBa Ce MCTOM Ka3HOM 
KOjOM Ce KaxkKIbaBa KotopaHMH y JOTMYHO] 3emMybu (TO 3HauM Ja ce Koto- 
paHUH, aKo yOuje NofaHuka Kpayba MustyTvHa, KaxKaBa MCTOM Bpax- 
OM of, 500 nepmepa).°? Y craryruma XIV Beka, XBapckom, bpayKom, ut y 


49 Busantuje, Mietaxa, HopmMana, Yrapcxe utp. 


50 Muxann H. Jacuuckn, ,,Yropopm cprickux Baagapa ca J]y6poBHukom kao choMeHMuM 
cTapor cplickor mpaBa‘, Apxue 3a ipaene u gpywilieene nayxe, Kr. XXI, 3/1930, 1. 


51 Bung. Buute cu. 39. 
52 T. Tapanoscxu., Mcitopuja cpiicxoi upaea, 12. 


53 Jenena Autouosmh (yp.), Ciaiiyin ipaga Koitopa, xwura 2, [IpxaBuu apxus [pue 
Tope, Korop 2009, 73. 
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apyroj peyakuuju Kopuymanckor, cMpTHa Ka3Ha mpeossahyje u yBeyeHe 
cy pasmuKe mpema cTamexmuMa: nmemuh ce KaxkraBa Of[celjarbeM IvlaBe, 
ceOap BelllarbeM, CilaybuBarbem. Y I[Im6eHmukom cTaTyTy Hala3MMo M1 10- 
OUITpeHy CMpTHY Ka3Hy 3a yOMCTBO M3 3aceyfe (assasinatus): yOuya ce 3a- 
KollaBa y 3emMby HarmaBauKe.>! [Ipea3 off rm06a ka CMpTHMM Ka3HaMa 3a 
yOucTBO, peas of, CMcTeMa KOMMO3MIMja Ka CUCTeMy 3acTpallMBatba, 
TIO] PAMCKO-BM3aHTMjCKMM yTUajeM TMMMIaH je 3a JasIMaTMHcKe CrTaty- 
te XIJI—-XIV Bexa. 


Vicry camky BMyMMo My cplicKom mpaBy XIV Beka y HapouuTo yOp- 
3aHOM TOoKy. Jom 1308. roqmHe ycresao ce Kpam MunytTun fa mpocuma 
KPB CBOjMX NofaHuKa, MehyTuM, OBO My HMje CMeTasO Jja TleT roqMHa 
KacHuje ocmenu cBor pohenor cmHa, cacBMM Ha BUsaHTMjCcKM HayvH,> 
nox 1349. ronmune BenmKu MunytmHos yHyk HallMpoKo yBosM TemecHe 
M CMpTHe Ka3He y CBOj 3aKOHMK NO, yTMMajeM BUSAHTMjCKOr MpaBa. JouL 
je octama Bpaxya of 300 nepmepa 3a HexoTM4HO y6ucTBO (47. 87. []3-a), 
alu HeMa BMUe TparoBa KoMUosnuyje. ,,Bpaxya~ “3 [lyuaHoBor 3aKo- 
HUKa HUje 3af0BOberwe posa yOujeuor (kao ,,Bpaxga“ u3 Bunogoscxor u 
Tlowuukor craryta)°*° Hero jaBHonpaBHa rio6a, Kojy Hanmahyje yp»KaBa. 
CBako [pyro yOucTBO KaKHbaBa Ce CTPOXKMM Ka3HaMa, Y 3aBMCHOCTM Off 
cTamlelwKUX MIM [pyrMx oKomHOcTH. Tako, BlacTemMH Koju yOuje cebpa 
Ka)KHbaBa Ce HajBehom rio6om, og 1000 nepnepa; amu cebap Koju yOuje 
BylaCcTeIMHa KaxKbaBa Ce He CaMO OOMYHOM CplicKOoM BparKOM (of 300 
llepliepa), Hero MU BU3AaHTMjCKMM Ofcellawem pyKy (um. 94). Ton yru- 
yajem IIpoxmpona, cBako yOMCTBO ,,HaxBa/IMIJOM KaxKaBa Ce MCTMM 
oficeljabem pyky. Bemlate je npommcaHo 3a yOucTBO cBellITeHOr 7MIa 
(am. 95). Hanoxon, um. 96. []3-a KaxKrbaBa CiaybMBalbeM YOMCTBO Ola 
apyrux O1mwxwux. Opa oppepoa, HajOmvKa IIpoxupony (39, 35), mpuoan- 
x*aBa [[ymiaHosp 3aKoHuK J|mrecTama uM jOll cTapujeM PUMCKOM 3aKOHy 
Lex Pompeia de parricidis. Ako o6paTuMo Haxky Ha To fa ce y a. 101. 
713 mosupBa Ha ,,3aKOHMK CB. OTalla“ pay KaxkHaBatba ,,BonHor youre’, 
Moxemo pehn ga je uap [Lyman ycBojuo yaere Bracrapepe CuuTarMe 0 
HaMepHOM M HeHaMepHoo yOncTBy. nak, J[3 3a Hajrexe 3104uMHe NOpBp- 
raBa UM BlacTemly TeleCHMUM Ka3HaMa, a C OO3MpOM Ha TO fla je CypoBuje Te- 
mecHe Ka3He (a MMC/IM Ce IIpe cBera Ha Ka3He Cakahera) u wimpy mpuMeny 
CMPTHe Ka3He CPIICKO Cpe/{bOBEKOBHO IIpaBo Ipey3ei0 M3 BU3AHTMjCKOT, 
Mf TO HajBulle yupaBo Kpos Jlyu1aHOBO 3aKOHOAaBCTBO, IpeTHOCTaByba ce 


54 A. B. Conosjes, Jegan cnosencxu yinuug), 8. 


55 Vmax opge Tpe6a HalloMenyTu fa MocTOjM BemuKa pasauKa usmehy yBohera Heke 
Ka3He KaO IpaBHe HOpMe M IIpuMeHe HeKe BPCTe Hacuyba y NOMMTMIKe CBPXe, M3y- 
3eTHO, IPOTMB aKTMBHUX IIpOTMBHMKa. 


56 A.B. Conosjes, Jegan cnosencxu yinuya), 9. 
57H. Pagojunth, 3axonux, 129. 
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qa je pew o HOBUHM Kojy yBogn JI3.°8 JJakne, saxy4ak je fa je HapounTo 
y jaBHOUpaBHOM [yleqMUITy Ha KaxKbaBalbe yOMCTBa Cplicko mpaBo XIV 
Beka 6Y710 NOX, yTulajem CTapor BM3aHTMjCKOr CucTema. 


6. BASAHTUJCKU YTULAJ Y CPIICKMM 
CPETMHOBEKOBHMM IIPABHMM 3BOPHMUMMA 
CA ITIOCEBHMM OCBPTOM HA JTYITAHOB 3AKOHMK 


ToroBo y cBMM pagOBMMa KOjM ce 6aBe TeEMOM yTMIaja BU3SAHTMjCKOr 
IIpaBa Ha CplCKO Cpe/{hOBeKOBHO IIpaBO paciipaBybaslo Ce O BUSAHTUjCKUM 
paBHUM 36upKaMa koje cy 6usie IpeBefeHe MU Baxume y CpOuju. Oue 
Cy, HECYMIbUBO, HajBaxkKHMja KOMMOHeEHTa YTMaja BUSAHTUjCKOr paBa 
Ha Cpe/{bOBEKOBHO CPpIIcKO 11paBo,”? Mako, HaKaslOCT, He MOcCTOje U3BOpn 
KOjM OM 1OKa3aIM HMXOBY OMMITy IpMMeHy y CBaKOJHEBHOM 2KMBOTY. 

IIppa Bu3aHTUjcKa IpaBHa 30upKa Koja je y XIII Bexy npeBeyena u 
upuxBahena y cpeqwoBekoBHoj Cp6uju, Ouna je 3aKoHoNpaBuo uM 
Homoxanou Cxetora Case, KacHyje uecro Ha3suBaHa Kpmunja (pycku 
Kopmuasa kuuia = KpMaHowleBa Kura). HecyMmuBO MOKeEMO TBPAMTM 
na 3akoHonpaBuio CB. CaBe lpescTaBba OpurMnaliHy Cpluicky pesakUjy 
BU3AaHTUjCKMX IPKBeHMX M 3aKOHCKMX ponvca 3a MoTpebe ayToKedas- 
He Cplicke IpKBe y He3aBMCHOj CplICcKO] FpxKaBu. Ono je MMano BeAUKN 
3Ha¥aj He camo Kog Cp6a, Hero M KOZ CBMX paBoctaBHux Crosena.? 
J\pyra Ba Haj3HavajHMja MpaBHa 300pHuKa y cpefbOBeKOBHO) Cpbnju 
jecy Cxpahena Cuutarma u T3B. JyCTMHUjaHOB 3aKOH, KOjM cy 3ajeqHO 
ca JymaHoBum 3aKOHUKOM UMMM [yuIaHOBO 3aKOHOJaBCTBO, KacHMje 
Ha3BaHo Codex tripartitus. CunTarMa UpefcTaByba 300pHuK UpKBeHMX 
M CBETOBHUX Ofpeaba Kojn je 1335. roqmHe cauMHMO COMYHCKM MOHax 
Matnja Bracrap. OBa HOMOKaHOHCKa 36upka Mopebena je y 24 normaByba 
(cactaBa) mpema cnoBmMma rpuKor amdabera (og A go ©).°! BeposarHo m0 
Hapebewy camor wapa Jyu1aHa, Cuutarma je 1347. unm 1348. mpepeqena 
Ha CplicKu, alm je OJMaX HaKOH Tora payMKamHo cKpahena. IlyHa Cuu- 
TarMa cayjpxu 303 normaBba, JOK cKpahena Bep3uja “Ma Camo 94 rorza- 
Byba. Tako3BaHU JyCTMHUjaHOB 3aKOH je KpaTKa KOMIIMMalMja of, camo 33 


58 Huua Kpmpanun, ,,Cranemika HejeqHakOcT y Ka3HeHOM UpaBy /lyilaHoBor 3aKOHMU- 
Ka‘, Ciipanu tipaenu xcusoid, 3/2012, 65. 


59 Cphau IMWapxuh, ,,Yruuaj pusanTujckor mpaBa Ha Cpef{bhOBEKOBHO CPIICKO paBo’, 
Slovéne = Cnoermue: International Journal of Slavic Studies, vol. 4, 2/2015, 106-118, 
noctymuHo ua: http://slovene.ru/2015_2_Sarkic.pdf, mpucrymmexo 3. HoBemOpa 2020. 


60 Anexcangap B. Conosjes, Ceetiocaecku HomoKaHon u teioeu Hoeu upeiucu, Hapon- 
Ha Wwrammapyja, beorpay 1932, 22-28. 


61 Maruja Baacrap, Cuniiaima, upesog Tatjana Cy6oTmu-lony6osuh, CAHY, beorpag 
2013 
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wlaHa KOjM peryiMuly arpapHe ofHoce. Behnua ofpeyaba HoTMYe M3 4y- 
BeHor 3embopagHMuKor 3aKoHa (Nopos yewpytKdc) o6jaBeHor Kpajem 
VII wim mouetKom VIII Beka, Koju je y NoTMyHocTu 6v0 MpeBeyeH Ha 
cTapu cpricku jesux. Octane ofpenbe upeysete cy 13 Bacuanxa, IIpoxn- 
poua m Exnore. Hu opa komnumaluja He MOCTOjM y TpukKMuM pyKorMcumMa 
VM MpescTaByba OpurMnalHy TROpeBMHY cpiickux mpaBHKa.” 

IIpapyu TemMemu JlymiaHoBe BalaqaBMHe NOcTaBybeHM Cy JOHOLIe- 
wem Beher 6poja uucaHux NoBeyba. Y Huma je U3paxKeHa %*Keba Creda- 
Ha JyulaHa fla CBOjy Bilayjama4uky BOY 3aofeHe y UMMepaTMBHy (mpa- 
BHYy) (opmy. On je Ha rpuKoM je3uKy U3f{aBao XpMcoBybe UMMe je CBOjy 
BlaCT YCTpojMo 10 poMejcKuM y3opuma. Mazu 6poj caayBaHux mpaB- 
HMX CMOMeHMKa U3 TepMoyja pe MU 3a Bpeme BAafaBune apa Jyuana 
HajpeuwuTuje yKa3yje Ha CHaxKaH yTULaj BUSAHTUjcKe jypucipysenynje 
Ha lIpBe NMcaHe CHOMEeHUKe y CplcKOj Jp»xKaBu. Tako je, Ha IpuMep, Ky- 
MOMmpofaja HEMOKpeTHOCTM y BpeMe BuafaBMHe Wapa Jlyuiana BpuleHa 
110 BM3aHTMjCKMM TIpaBusiuMa y rpapy IIpuspeny (mo3Hatuja Kao IIpu- 
3peHckKa Talinja). 


CTynMBIIM Ha TIpecTo Mu y3eBlIM TUTyNy apa, Credan Jlyman je 
HacTojao Jja Bylayja CaCBMM Ha BM3aHTUjcKu HaunH. IIpBe royqMHe wero- 
Be BilayjaBuHe OOeI@KMUO je Jabe WMperwe TepuToprie, amu vu Texkkba 3a 
pellenuMjoM BUsaHTujcKor papa. Y Tom npaByy Ha [ymanos yapcKn 
ABOp yBeqeHM Cy BUZAHTUjCKU epeMOHUjal U MHOTOOpoOjHe BUZaHTMjCKe 
TMTyNe, KaO WTO Cy JeCHOT, CeBaCTOKpaTop M Kecap, Koje je MHaye UMao 
TipaBo fa Fopemyje CaMO BU3AHTMjCKM Wap WlaHOBMMa cBOje MOpomMue 
u ce6m OucKuM JbyoquMa. HopoctBopeHo WapcTBo Mopaso je fa 6yze 
ypeheno mo HayemuMa M MponMcuMa cBeTMX M 60>%KaHCTBeEHMX 3aKOHa 
lpapocmaBHMux (BM3aHTMjcKMx) HapeBa.™ 


Y cBom payy, yap Hyman je oTMmIaO MHOTO Jawbe OF, CBOJMX IpeT- 
XOJHMKa, jep ce Nope, U3faBatba WoBeyba OKpehe Mu CaMMM BU3AHTMjCKMM 
3aKOHMMa, KOjM My U3Iiefajy MHTepecaHTHNjn, nyHnju. [ao je ja ce mpe- 
Bey Ha CplCKM jesuK HajBaxkKHUjM TpukM 3aKOHU VM TaKO WouMte ja Ipi- 
pemMa Hapoy Mm 3emby Ha jeyaH onWTM 3aKOHMK Koju he y ce6m umatu 
cBe OfIMKe jeHOr BU3AHTMjCKOr 3aKOHa, KaO M MOTMYHO HOBe ofpenbe 
usyjate y qyxy xpuuthancke, npaBocnaBHe UpKBe. Tpe6a HapounTo Mc- 
tahn ya je moctTojama Beka pa37iMka u3Meby BU3aHTMjCKOr MpaBa Ml cpri- 
ckor o6muajHor mpaBa UM Ja je Hajmemua ofMka J[yulaHOBOr 3aKOHMKa TO 
WITO OH Ipef{cTaByba CBOjeBpCTaH KOMIIpoMMc M3Meby oBa WBa pasa, a 
KOjM je HajBUIe OMA FO Uspaxaja ylpaBo y MaTepMjm KPMBMUHOT Ipa- 


62 C. Mapxuh, , Yrmyaj* 109-110. 


63 Anexcanpap B. Conosjes, Hocitanax u 3nauaj J[ywanosoi 3saxonuxa, beorpay 
1928, 14. 
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Ba. KpupudHo mpaBo 6uno je ona OOmacT rye cy ce BUSAHTUjCKO M CplicKo 
WpaBo HajowiTpyje cyko6maBamu. ca NOTMYHO CyNpoTHMM IleqMuITMMa 
M CxBaTawMnma. Jlo BpemMena yapa Jlyuiana, cplicko O6v4ajHO KpuBM4HO 
paso Ouno je u3pa3 CTapOciOBeHCKOr CxBaTalba KPMBMUHOr Jena, Kpu- 
Blja U Ka3He, Koje je cBe TO CMaTpailo 3a IIpMBaTHY CTBap MojeqMHalja 10- 
BpeheHux yutbeHMM Jley10M. 


Kpusmuno geno y J13-y y Behuun cryyajesa ce carmefaBa y popMar- 
HOM CMMC/Iy OH. OH IIPOTUBIMIpaBHOCT KpUBMYHe pase BUM Kao Kp- 
WleHbe M3BeCHe Ap»KaBHe HOpMe MIM MopamHe 3anoBecTu. MnTepecaHTHO 
je ga 3 kpusmuHo jeno Ha3suBa ,,carpelieHMje~ (OfHOCHO rpex) M cMa- 
Tpa ra IIpecTyloM He CaMO CBeTOBHE, HeTO M 602%KaHCKe 3allOBeCTH, LITO 
je 3allpaBoO YMCTO BM3aHTMjCKO ImequuITe KpuBMuHor pena. To 3HauM a 
BPpWIMTU KPUBMIHO e710 3HadM Y UCTO BpeMe UM rpelmuTu IpOTMUB bora u 
[peliMTM IpoTMB pasyma (mzygocT). YupaBo 360r jakor yTuuaja UpKBeHOr 
IpaBa OBaKBO CXBaTalbe BOJM TOMe ja IpucTaHak MoBpebheuor m camono- 
Bpefla He UCKbyYyjy MPpOTMBIpaBHOCT pajlhe (jep ce CMaTpa fla je Kpu- 
Ball 310yHOTpeOuo cBojy cnobosHy Boy M fa je ypadyHbUB MU KaKHUB M 
3a rpex upotus Bora u 3a cBojy ,,yqocr“). JequHMu OCHOB 3a UCKby debe 
IIpoTmBipaBHoctn 6usa je HyKHa of6pana.™ 


Y mutepatypm je BeoMa je 3acTyMbeHO MUlbere Ja je HajBehu 
yTulaj BU3aHTMjcKor MpaBa Ha J]3 usBpuieH ympaBo y OOacTM KpuBM4- 
Hor paBa. To ce HajBMle OMHOCM Ha javale NPUHIMNa MHAMBUpyanHe 
(cy6jekTMBHe) KPMBM4He OJTOBOPHOCTH, OOMKe BUHOCTM VM BpcTe M Ha- 
4MHe M3Bplilerha KPUBMIHUX CaHkuMja. Mehytum, mucaHo cplicko mpaBo 
3alpxKaylo je M Heke OpurMHanHe OcobeHoctTu. [[pyruM peumMa, y Kpu- 
BMYHOM lipaBy 3aKOHMKa MMa OCTaTaKa CTapor CplicKor WpaBa y OHMM 
cilyu¥ajeBuMa Kayla je cHara oOmuaja Ounta TOMMKO jaKa Jja [pxKaBa HUje 
MOIyla MIM HMje *Keslea Wa je pellenuujoM cTpaHor (Bu3aHTMjcKor) Wpa- 
Ba MCTUCHe. 3aTO je KPMBUYHO MpaBo Capp»xKaHo y [lyulaHOBOM 3aKOHM- 
Ky jefHa HecBakMflallba, CleuMPM4HAa CUHTe3a BUSAHTUjCKMX M CplicKUX 
TiIpaBHUX CxBaTamba. HapaBHo, yIMB BU3aHTMjCKOr WpaBa je OrpomaH, 
aml He M Mckby4B.°> 

Tlorpemo je pehu ga je yutaHoBumM 3aKOHMKOM M3BplieHa TeMeyb- 
Ha peBu3nija M 3aMeHa JOTafalliHer OOMuajHor MpaBa CaMo Ha OcHOBy hy- 
Takba Cpe/[hOBEKOBHOT 3aKOHOaBlla O OOMYAajHOM IIpaBy; TO He 3HauM Ja 
je oHo 6u0 yKunyTo. IloBojoM Te TBPbe NOTMYKM Ce MOCTaByba TIMTabe: 
KakKO ce Moro JecuTu fa 3a 130 roqMHa Baxetba IIpoxupona (40 OHO- 
mera J[yulaHOBor 3aKOHMKa) HUCy IpMwMerMBaHe HeroBe oppepGe o jaB- 


64 A.B. Conosjes, 3axonogaeciieo, 449-453. 


65 Jenena TpudyHosuh, Kpueuuno tipaso u cygcku iocityiax y [ywanoeom 3axonuky, 
Mactep pay of6pateen Ha [IpaBuom dbakyatetry Yunpepsuteta y Huury, Hum 2013, 4. 


83 


Becuuxk mpaBHe uctopyije, roguua I, 1/2020 





HOMpaBHUM Ka3HaMa, CMpTHUM VM TemleCHMM? Kako ce MOT7IO OU€KMBATU wa 
Te Ka3He 6yqy O4Max IpuMeHMBaHe 10 FoHOWeHy JyuiaHoBor 3aKOHMKa 
ako HMcy Morye fa ce IpuMebyjy y Uperxoguux 130 roqmna? Oprosop 
je jefHoctaBaH: ogpey6e o6uyajHor UpaBa Ouse cy MepoyjaBHO IpaBo 3a 
cBe OHe 03HaTe MU yoOmuajeHe cmyyajeBe KOje je Tpebamo upecygutu. 3a 
mpecyhuBarbe HeNO3HaTUXx M HOBMX CTBapM JoMa3suo je y oO3Mp U ,,HOBO™ 
IIMCaHO l1paBo, koje je yuoTpeObaBano ad hoc, of cny4aja Ho cryuaja. Tak- 
BO pellerbe je Guo MM Ha sanagy Eppone ca pumMcKuM mpaBom.© 

Muubere Tapanosckor noTsphyje To wITO HeMa HMjeqHor cayyBa- 
HOr WofaTKa O IIpMMeHM OBMX Ka3HV Wpey3eTux U3 BM3aHTMjCKOr lipa- 
Ba. Hajooby noTBpay MpyxKajy Ba CavyBaHa M3BOpa KOja roBope ja OBM 
TIpomuMcu HUcy IpuMeHMBaHM 4aK HM y Bpeme wapcrTBa. [psu usBop*’ 
NOMMe pecyfzy 3a pasOojHuuiTBo (rycy) u3 BpemMeHa wapa []yuiaHa 
Kojy je FoHeo yap Jlyman mm4Ho: Ja ce Ha XUMAaHapcKOj 3eM7bM FOroyn- 
NO TO pas6ojHulTBO (ryca), OfHOCHO Kpaha Koma mpahena Ty4OM By- 
yu. YMecto cMpTuHe ka3He, nahena je Bpaxya. Crap o6uuaj je mpe- 
%*KUBEO MU HYMje ce O6a3supao Ha HOBOTapHije. Uak u yapy [lymany, umju je 
3aKOHMK yBeo CMpTHY Ka3Hy, 6u710 je cacBMM IIpmpoyHO uM yoOmuajeHo Fa 
6yne nnahena Bpaxya, a He JJa Oye M3BplleHa CMpTHa Ka3Ha. OcuM Tora, 
nobeqy cTrapMuckor o6uyajHor mpaBa Hay, HOBMHaMa J[yulaHoBor 3aKO- 
HMKa MOKa3yje M TO WTO je FeO yaumeHO Ha MMalby XumaHpapa KojM je 
Mopao Jja laTu Bpaxyly jep je Jeo pas6o0jHMWITBa yuMHbeHO Ha HeTOBOM 
UMaBy, a pas6ojHuKk Huje mponahen.©? 

[pyru qoxymeut je Ilopewa yapa Ypoura Kojom norBphyje yenHuKy 
Mycn mpomeny rpafja 3BeuaHa Ca *KyroM 3a rpay, bpBeHuk ca >*KyTIOM. 
Viako je uiaHopuma 168. u 170. [lymiaHoBor 3aKOHMKa 3a0pareHo 6a- 
BJbeHbe 3/1aTAaPCKMM 3aHATOM Y 2KyllaMa, OCMM y rpafOBMMa M TproBuma, 
a ujlaHom 169. 3ampeheHo cmphy 3marapy HacTareHOM y cemly Mu uNTa- 
BOM Ce/ly OT Y3MUMarbeM UMOBMHE MU MpOTepUBakbeM, Uilak Ce TeBeT Trowu- 
Ha Mocme 3aKOHMKa HaBoje 3/laTapcKa Cena y TOj MOBewbu apa Ypoura.”” 
Conopsjes je y CBOjoj] aHa7IM3M TOF JOKyMeHTa ao BeoMa OMpesaH 3aK/by- 


66 3o0pau C. Mupxosuh, ,,Bu3sanTujcku yTuilajm Ha KpuBM4HO TIpaBo y cpesOBeKOB- 
Hoj Cp6nju - normegu Teonopa Tapanoscxor m AmekcaHapa Comosjesa‘, 3opaH C. 
Mupxosuh, Huua Kpuiannu (yp.), 125 ioguna og pohetoa Anexcaugpa Bacumesuua 
Conoejeea, Beorpay 2016, 5. 

67 Tlopema 17-V-1355, o6jaBmeHa of A. Cononjepa y Imacnuxy CxomcKor HaydHor 
mupytsa II, 25. Hapeyeno npema 3. Mupxosuh, ,,Busantujckm ytuyaju’, 161. 

68 Ogaépanu ciiomenuyu cpiicKoi ipaea (on XII fo Kpaja XV Beka), npuKynMo um cpe- 
quo Anexcanfap Conosjes, beorpag 1926, 170. 

69 3aKon m0 Cpmckoj 3embu pegBubao je y3umMaibe Bparkye Of rpaya uu cena: Amex- 
caugap B. Comosjes, Ogabpanu ciiomenuyu cpiicxoia iupaea (og XII go xpaja XV 
eexa), Beorpan 1926, 78. 

70 A.B. Conosjes, Ogabpanu ciiomenuuyu, 166-167. 
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yak: ,,[0 je jou jeqaH 4oKa3 ja cy MHore Hapep6e JI3-a (HapounTo oHe 
u3 Il-or gena) 6une Bue Of eKNapaTMBHOr Hero Off CTBapHOr 3Hayaja. 
Yuete 1354. roqune, NO] jakKMM YTUMajeM BU3SAHTMjCKMX TIOjMOBa O LeH- 
TpaIM30BaHOj MOHapXxUjcKOj MpaBHOj FpxaBM, HUcy Te ofpepbe ycuere 
qa Oyqy u3BpuieHe 3a Bpeme /|ymiaHoBo. A 3a Bpeme YpouleBo HUje MOX- 
a HU WOKyWlaBaHo, jja ce yBefly y 2*KMBOT. CTBapHM X%KUBOT, 3aCHMBaH Ha 
cTapMHcKMM oOmuajumMa M Ha CTapuM HavenMMa 3aTBOpeHOr HaTypamHOr 
Ta3MHCTBa, Mia je CBOjMM TOKOM.“7! 

Hajpehe nosnue y J]3-y cy cBakaKo y CMcTeMy Ka3HM. 3aKOHMK je 
HawMHMO OfIlydaH KOpak Ka MOTITYHOM Iipey3AMarmby BU3aHTMjCKOL CMic- 
TeMa jaBHOUpaBHe KasHe. OH ce OJIyaHO onpefemyje 3a BUSAaHTUjCKe 
jaBHOlpaBHe Ka3He KaO ITO Cy: CMpTHa Ka3Ha — CIla/bMBarbeM MIM Be- 
UlalbeM, TeylecHa Ka3Ha — CakahetbeM, 2KMrOcalbeM UM OaTMHabeM, TaMHM- 
Ia, IpOroucTBO u Ap. y cknapy ca [Ipoxmponom m Cuurarmom.”” Jlaxne, 
Ka3He cy Ouse Bpmo cypose, a J|yuiaHOB 3aKOHMK je Ipey3eo M3 BM3aH- 
TUjCKOr MpaBa cBe BpcTe cakahetsa ocum Kactpauyje.’> Tpumehyje ce u 
qa je, MO yTMyajeM BUSAHTMjCKOr MpaBa, Ha NOApyyy KpMBM4Hor Tpa- 
Ba YOUbMBO IIPMCycTBO pa3IMYMTOr TpeTupawa MpunaqHika HVOKMX 
M BMIUMX CTanmexa. 3a ucta KpMBMAHa Feta UpWUNatAHUyU pa3sIMauTUx 
cTajiexKa ce KaxKbaBajy pa3s/IM4MTMM Ka3HaMa. YOMLITeHO NOcMaTpaHo, 
3axBaybyjyhu yrielaby Ha BU3AaHTMjCKM CMCTeM M BU3aHTUjCKO MpaBo, 
JymlaHoBa [[pxKaBa Mocepyje cBe eleMeHTe jeytHe MOJjepHe eBporicKe Jp- 
*KaBe Tora 06a, a y OOmacTM KpMBMUHOr paBa MO3Haje HeKe MOjepHe 
MatepyijaiHe (ypayyHbuBOCT, KpuBMya, 3abyya, NOKyulaj, NoBpat) u 
IIpoljecHe KPUBMUYHONpaBHe MHCTMTyTe (aky3aTOpCKO-pacnpaBHM KpM- 
BUMHOCYACKM MOCTyMak, BMLecTeeHocT cyhera).”4 


Vinak, y o6macTu KaxkwaBalba IpMcyTHa je M HajqyOwba pasiuKka 
u3Meby BU3aHTUjCKOr UM Cplickor upaBa. BusaHTMjcKo mpaBo je MmMazo0 
yuopmmte y JyCTMHujaHoBOM 3aKOHOJaBCTBY KpO3 jaBHOMpaBHU T0- 
riley, Ha Ka3Hy, OK je CplicKo mpaBo u3 XIII Beka crajano Ha WocTa Mpu- 
MUTMBHOM HMBOy. AKO CareqamMo oppenbe [ymaHoBor 3aKOHMKa, MO- 
%KeMO YOUNTH Ja je MOF yTMMajeM BUSAHTMjCKOr IpaBa HawMwHeH Wpena3s 
Ka jaBHONpaBHOM KapaktTepy Ka3He. Cuctrem ka3Hn y JlymlaHOBOM 3aKo- 
HUKy Msrpahen je Kpo3 pelenuMjy BU3AaHTUjCKOT PEKMMa KaxKwHaBalba 


71  Anexcanyap B. Conosjes, ,,JeqHa cpricKa Kyla 3a Bpeme Lapcersa‘, Inacnux Cxoil- 
ckol Hay4Hol gpywiiea 3/1928, 12., HaBefjeHo mpema 3. C. Mupxosuth, »BU3aHTMjCcKU 
yruuajn’, 162. 

72 jlparocias Cpejosuh et al., Ucitopuja cpiickoi napoga, Ilppa kwura (of Hajctapyjux 
Bpemeua 40 Mapmuxe 6utke (1371)), Beorpag 1942, 562. 


73 Pagoman Craukosuh, [yuianos 3axoun, https://www.overa.rs/radoman-stankovic- 
o-dusanovom-zakoniku.html, upuctyumbexo 29. maja 2020. 


74 Anexcanpap B. hypuh, Moiiue y kpueuunom ipaey, Wenuxay upuut, Huu 2006, 16. 
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KpMpyja. Hopyane Ka3He KOjMMa Ce KaKIbaBajy KPMBIM 3a aka Kpu- 
BMdHa jena ntahajy ce y KopMcT ApxaBe, a He omTeheHor (Kako je pa- 
Huje Ou“0 O6m4aj). JaBHO M3Bpllere CMPTHe M TeeCHMX Ka3HU yTMaso 
je Kako Ha CaMe KpUBIe, TAKO M Ha OKyIbeHe bye KOM Cy IpMcycTBO- 
Ball Ka2KHeCHMYKOM YMHy (CMCTeM cCHelMjamHe M reHepamHe MpeBeH- 
ynje). [lope qp»xkaBHOr, 3allaxKeHO je M IpMcycTBO UpKBeHOr HauyMHa 
HOUupaBbawa KpuBlja 360r yuuweuor ena. Y Ty cBpxy, upeyBubex je 
UMTaB CMCTeEM IPKBeHMX eIMTMMMJa Koje ce IpMMerbyjy yMopeno ca Ap- 
2KABHMM KaKaBalbeM. I[pxsa yTuue Ha yBohete BpeMeHCKUX Ka3HU 
KOje KPpMBLy Jajy HOBOHO BpeMeHa Jia Ce CaM MlOKaje U 3aTpaxKU OMpo- 
cT 360r yummenor jena.”° 


7. IIPABHM TPAHCIVIAHTM HA IIOJbY 
KPUABMUYHOLF MPABA Y TYMAHOBOM 3AKOHMKY 


O yrutajy, au “ [upeKTHOM Iipey3MMawhy BUSAaHTMjCKOr MpaBa y 
\3-y Ha omy KpMBM4HOr MpaBa HajOobe roBope IpaBHM TpaHcrisaH- 
tu. [ja je 13 y HepackuyuBoj Besm ca CkpaheHom CuHtarMoM i T3B. 
JycmHujaHOBMM 3aKOHOM M fla Ta CaMO 3ajeqHO Ca HMMa Tpeba Mt Uu3y- 
yaBaTM, NoTBphyje u TBpywa ComoBjeBa fa ce y cappxajy Cxpaheue 
Cmutarme Ha Kpajy TeKCTa yBeK Halas peveHutsa ,,Ja OHO WITO ce He 
Hama3u y CuutTarmu, Tpe6a Tpaxutu y JlyuiaHoBom u JycTMHMjaHo- 
BOM 3aKOHMKy. 3aTMM, 110 TeKcTy HacmoBa Cxpahene Cuntarme jeqHor 
upenuca, ConopjeB u3HOCM MpeTMoctTaBKy ja je Cxpahena Cunrarma 
HacTasla pay WpakTM4HUx NoTpeba WapcKUX CyfoBa — Ja Ou ce cyqUje 
Nake CHala3svie NpMWIMKOM IIpMMeHe MpaBa. Haj3say, Ha OCHOBy aHa- 
muse TeKcTa jeyqHe NoBesbe yapa Jyuiana, 13 dopmynayuje ,oOHOBMCMO 
WM CacTaBMCMO M y3aKOHMCMO CBaKa paBMila CBETUX M 60%KaHCTBeHMX 
UpkaBa’, UCT McTpaxkuBad M3BIadM 3akbyyak Ja je per o Cxpaheuoj 
Cuutarmnu. Y cacraBy ,p»KaByor Cabopa Koju je FoHeo [yu1aHoOBo 3ako- 
HOJ{aBCTBO, IpOHasa3MMO MU ,,Kamyhepe mu Balacteny rpuky’, WTO ymyhyje 
Ha 3aKybyyak Jja je HUXOBO IpMicycTBO Ou0 HeEOMXOZHO yupaBo 360r 
TlOTBpAe BUSAHTUjCKMX 3aKOHa.’° JlaKne, CBa Tp OBa IIpaBHa 360pHMKa 
Tpe6a MocMaTpaTM Kao WeMHY, Kao jeyjaH C1O%KeH OpraHu3aM CpricKor 
M BU3aHTMjCKOr WpaBa. 


Un. 10. O jepetnxy: Mf xo ce uahe kao jepetiux, »*xueehu mehy xpuwha- 
HUMA, ga ce oncence UO OOpa3y U ga ce U3AiHA, a KO 6u ia Majuo, u maj ga 


75 T. TapaHoscxu, 5-6. 


76 A.B. Conosjes, 3axonogaeciiéo, 363-367, HaBefeHo IpemMa AyieKcaHylap ‘Bopbesuh, 
»PeljenuMja PMMCKO-rpukor (BM3aHTMjCKOr) MpMBaTHor paBa y [{yuWlaHOBOM 3aKo- 
HUKy*, 36opHuK pagoea IIpaenoi gaxyniueima y Humy, 6poj 76, Hum 2017, 553. 
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ce oncence.’’ Koy, OBOr 4YaHa IIpey3MMate M3 BM3AaHTUjCKOr MpaBa HMje 
YUMHeHO JOCMOBIe, aM je CyWITMHa Ofpenbe NOTHYHO 3appxKaHa. Ona 
Ipey{cTaByba upey3ety ofpen6y o Mayuxejumma m3 Apyre rape A-cacta- 
Ba Cuntarme. MoxkemMo NpuMeTUTU UHTepBeEHIMy CPICKOr 3aKOHOAaBla, 
KOjM je OBY Ofpenby ycaBpUINMO, a Kas3Hy M3MeHMO, OK je 3af|prxKao KasHy 
3a MMe Koje je CKpuBaso jepeTuKa. CMpTHa Ka3Ha, Koja je, KAKO CMO BI- 
Wei, MOTIYHO y JYXY BUSAHTUjCKOr paBa, 3aMerbeHa je 2KMTOCabeM UM 
mpotepuBarem.’® 


Un. 20. O spayapuma, Koj Tena MpTBUX CHabyjy: VM wygu, Koju epay- 
6unama y3umajy u3 ipobosea, te ux ciiamyjy, io ceno, Koje to yuunu, ga 
unaiu epaxgy, a ako byge toi Ha io gouao, ga my ce y3me iotioecileo. 

Jom jeqHa oppen6a Koja Huje Ipey3eTa FocmoBue. Pey je o ucKoperu- 
Babby jeqHor cTrapor OamKaHcCKor WaraHckor O6Myaja, CllaybuBaba BYKOJ- 
naka Tj. BammMpa. Koy opor wiaHa npumMehyjemo mpvicyTHy KoeKTMBHY 
OMTOBOPHOCT (KOMeKTUBHY Bpaxkyy — rmo6y 3a yOucrBo of 500 mepme- 
pa) Koja je Ouma KapakTepucTM4Ha CaMO 3a Tajlalllbe CplicKo ObM4ajHO 
KPMBM4HO paso. Osa 3abpaHa No3sHaTa je U y paHMjMM COBeHCKMM 3a- 
KOHCKMM 30Mpkama, HalMme, rapa 10. T-cacrapa CuHtarMe 3aBpllaBa ce 
ompen6ama, Koje peryiully HeMOWITOBabe rpobosa UM CaxparbeHUXx HOKOj- 
HuKa. Ope ogpen6e cy mpeHecene u y Cxpaheny Cuntarmy (T-2), anu 
Meby uMa HeMa peu O Bpaty, KOjM Tela MPTBMX Cllaybyje, HTM O TlOMe- 
HyToj KasHu.’”” To Hac JOBOAM WO 3akbyYKa Ja je 3aKOHOMaBaly, 10 yruepy 
Ha BusaHTMjy, WoKyuao ja cy3Ouje jeqaH NaraHcKu Obmyaj, Koju je 6uo0 
upucytaH u Koy Cp6a, m Tako Ha ofpeheHu HauMH WOMyHMO NocTojehe 
ompen6e Cuutarme y cKjlazy ca cplickuM o6u4dajuma. 


Un. 50. O ncosyn: Braciienun, Koju oticyje u ocpamoidu enacidenuuuha, 
ga unaidu cito iepiiepa, u enacidenuuuh, ako oticyje enaciMenuna, ga una- 
iu cio ieptiepa u ga ce buje witaiioeuma. 

Koy oBor ulaHa CaMO KaKibaBalbe OaTMHalbeM, KOje y3 roby oue- 
Kyje Bulactenmunha Koj orcyje BllacTemMHa, JMpeKTHO je Ipey3eTo U3 
BM3aHTUjCKOr KPMBMUYHOr MpaBa. CxBaTalbe fla Wiemuh-Bures He cMe Ja 
6yne 6arnHaH MoTMYe M3 3anaqHe Espone.*? 


Un. 52. O nepepn: 3a nesepy, 3a ceaxy Kpueuuy, 6pait 3a Opaitia, u oimay, 
3a cuna, pohak 3a pohaxa; Koju cy ogemenu y ceojum kyhama og onoia Koju 


77  Ipesoy 3axounxa: H. Pagojanh, 3axonux, 87-145; Opaj npesog Ouhe kopuuthen u 
KO, UMTMpatha HapeHMX WIaHOBa. 


78 H.Cenaxosuh, Aymanoe 3saxonuk, 28-29. 


79 Anexcangap B. Conosjes, 3axonux yapa Citehana Jymana 1349. u 1354. iogune, 
CAHY, Beorpag 1980, 187. 


80 A.B. Conosjes, 3axonux, 215. 
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je CKpusuo, Mu ga ne inaive Huwila, OCUM OHOIA Koju je CKPUu6uo, tbeio6a 
u kyha ga natu. 

Y oBoM ulaHy Ce 0 HeBepM TOBOpN Kao 0 ,,carpelleHnjy’, LITO 3HayM 
qa ce CMaTpa rpexoM, kao Mu y CuntarMu. JJa je y uMTamy TpaHcrmaHT “3 
BUZAaHTMjCKOr WpaBa, TOBOPU M YMHeHMIa ja je CKOpO UeHTMUHA OFpey- 
6a mocTojama y NoBewbu Kojy je deygantHu rocnogap Tecannuje Muxanzo 
Taspuonyno u3qa0 apxoHTMMa rpaya Manapa 1342. rognue.*! 


Un. 53. O nacupy: Ako Koju enacitenun y3me enactenunky cunom, ga my 
ce 06e pyKe ogceky U Hoc capexe; aKo mu cebap y3me CusoMm enacitenunky, 
ga ce o6ecu, ako mu céojy gpyiy y3me cunom, ga my ce o6e pyKe ogceky u 
HOC capene. 


Oxaj d1aH TOBOpM O KPMBMUHOM Jey CM10Barba. OHO je WOcToOjaso 
y CplicKoM oO6uuajHOM paBy, aM TOH OBe oppenoe J]3-a, kao u caHKyMje 
Koje cy mpequbhene 3a yauHuora, ropope y mpumor ToMe fla ce pay oO T10- 
3ajMULM M3 KpuBMIHOr MpaBa Busantuije. Jou je IIpoxmpou (XXXIX, 66) 
IIpeyBUeo a Ce KPUBMYHO [e10 CUIOBarba Ka%KbaBa Of|Cel|akbeM HOCa UU 
ry6utTKom 1/3 umMosnue. Ta ofpen6a u3 IIpoxmpoua je upeHeta u y Cux- 
tarmy (T-15), kao u y weHy cKpaheny cpnicxy Bepsujy. Y []3-y, naxze, 
mpumehyjemo fa je 3aKOHOPaBall NOOWTpuo caHkuMje, upunarohapajyhu 
TeKCT OBe Of[pefOe CTaelKUM IIpuIMKaMa yY HOBOCTBOpeHOM CPpIicKo-rp- 
4KOM WapcTBy.®* KasHe cy THMIMdHe BU3aHTMjcKe (ofcelakba HOCAa MI pyky, 
Bellare). 


Un. 54. O 6nyay Baacrenmuke: Ako enaciienunka yuunu bmyg ca ceéojum 
4O6EKOM, ga UM ce O60ma pyKe ogceKy U HOC capexce. 

Ilonyt uiaHa 53, u oBo MTae je pemmmo IIpoxmpou (XXXIX, 43 n 
44) onpenq6ama koje Hucy yume y Cuntarmy. Ose ogpem6e cy npexuBere 
usBecHy OOpaly Off CTpaHe 3aKOHOaBla: CTOIbeHE Cy y jejaH WaH, KOju 
je q06v0 onMITpHju TOH, OWITpujy caHKUMjy u Koju je upunarohex cra- 
NeWKUM IpMyiMKaMa y Cpey{boBeKOBHO} Cp6nju. Onurruju TOH ce fa yo- 
YUTM Y U3OCTaBbabby pasiuKe KOjy M3pu4nTo upaBn IIpoxupon: yMecto 
po6a, oBaj ulaH Kao yaMHUOLa MOApasyMeBa ,,CBOr YOBeKa’, Of, KOjMM Ce 
3acMTrypHO MMCIM Ha OMI0 KOr MOfaHMKa — Meporaxa, Cilyry WIM OTPoKa. 
TloomrpaBate youaBaMo KO, Ka3He: OK je IIpoxmpou upemyby x*eHe ca 
CBOjMM PpOOOM KaxkHaBao Of|celjakeM HOCa MU ryOUTKOM MMOBHHE, a Ory] 
*KeHe (KOja HeMa My>Ka) Ca CBOjMM PoOOoM IMIawem uM OaTMHatbem, J13 
3aprKaBa Of[celjalbe HOCA, a OBO] Ka3HM WOaje jou jeqHy YMCTO BU3aH- 
THjCKy Ka3Hy — ofcerjare 06e pyxe.*? 


81 = Ibid., 217. 
82 Ibid., 218. 
83H. Cenaxosuh, Aymanoe 3axonuk, 48. 
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Un. 55. O copay Biacteockom: Mf ako enacivienun, unu enaciienuuuh, 
oticyje ceOpa, ga tinaiiu cio tepiiepa; ako nu cebap oticyje enacimenuna, 
usu enacienuuuha, ga inaiiu cio iepiepa u ga ce ocmygu. 

Osaj wlan ce HafoBesyje Ha 4aH 50. u OHO IITO ra YAHM WpaBHMM 
TpaHClilaHTOM jecTe Ka3Ha cMylema, Koja Nof{pa3syMeBa Haybetbe Opase 
u Koce (of rmaroma ocmygutu, comburere barbam et caput). Erumono- 
rija peu MoMaxe Jja ce yTBpAM NWopeK7io ope Ka3He. Hamme, oBa ped ce 
KaO MMeHMIa He cpehe y crapuM cplickmM TeKcToBMMa. Oua je 6uma 3a- 
CTyIbeHa y CpeyjboBeKoBHOj Cpbuju u Ly6posuny, 3a pasauxy og Bu- 
3aHTHje, Tye ce OBO KPMUBUYHO FeO KKHaBaslO TIPMUCMUIHUM WIMlahbeM, 
ca HaMepoM Ja ce OWIMUaHM Obeur4acTU. 3aKby4yjeMo JJa je OBa Ka3Ha 
BOJM MopeKO ca UCTOKa UM ffa je y CpeyboBeKoBHy CpOujy qocmena my- 
TeM BU3aHTUjcKOr OOuyajHor UpaBa. Bpayja je Ha McToKy bua cumOom 
yrieqa UM TOCTOjaHcTBa, TOK je WiMilabe JO rove KoxKe IpMMaMI0 Camo 
po6opuma.*4 


Un. 57. O 3n06u: Koju enacienun na tipucenuyu u3 3n06e Koje 310 y4uunu: 
3emsbu tneHom, unu Kyhe tiotianu, unu Koje 6uno 310 y4uuHU, ga my ce ima 
obnaci y3me U He ga gpyia. 

Ilo cpemy cyjfehu, OBMM WIaHOM y CpIICKO Cpej{hOBEKOBHO IIpaBo je 
yBeeH 1ojaM yMULbaja U3 BU3AHTMjCKor WpaBa (0 yemy je Ouno peau y 
OBOM Ppajly), a LITO HaM TOBOpM UM HeroBa rpuka PopMynalja — ,,.1M3mMa‘. 
Crapo cpricko o6muajHo mpaBo Huje 3axTeBaslO BUHOCT (KpMBMLy) “3Bp- 
WIMOWa KaO YCAOB 3a MOCTOjalbe KpMBMYHOr Jena, Beh je 70 Tora FOUN 
lpe cBera 3axBabyjyhu Bu3aHTMjCcKOM IpaBy.°®° 


Un. 69. O cabopy ce6posa: 360pa cebpoea ga He 6yge, a ako ce Ko Hahe 
Kao CAOOPHUK, ga My ce YUU OgceKy, U ga ce ocmyge uoKpeimauu. 

Opze je ped 0 310HaMepHOM CKyIly, KOjM je yrpoxKaBao UHTepece Ta- 
[allie [pxKaBe M wHeHor ypehera. HenocpegqHM BUsaHTUjCKM U3BOp KOT 
OBOr WlaHa Cy HajBepoBaTHuje Oune Bacunuxe (Lib.LX, Tit. XXXVI u 
LXI).°° Huxona Pagojunh je u3Heo cBe pUMCKO-BM3aHTMjcKe oppeyGe, off 
Teogocujesor 360pHuxa (Theodosiani libri) yo Cuurarme, Kojuma ce JO- 
Ka3yje [ja je OBAKBa OApeyOa pecahena U3 pUMCKO-BM3aHTMjCKOr MpaBa 
M WoOWao je Jo 3akydKa Ja cplicku cabop ceOposa HUje HULITa Apyro To 
consilium rusticanorum u3 naHro6apycKor mpasa.®” 


84 A.B. Conosjes, 3axonux, 219-220. 
85H. Cenaxosuh, Aymanoe 3saxonux, 49-50. 
86H. Cenaxosuh, Alymanoe 3aKonuK, 53. 


87 Huxona Pagojuuh, ,,][ymaHoB 3aKOHMK M BM3aHTMjcKO mpaBo’, 360pHuK y uacil 
wmecite cihoioguuouye 3axonuKa yapa J[ywana, CARY, Beorpag 1951, 70. 
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Un. 87. O xoTumuuHoM yOuctTBy: Ko nuje gowao xotiumuue, cunom, me 
je y4uunuo y6uciieo, ga tinaiiu impuciia iepiiepa, aKo nu je gowao xoilu- 
mMuUe, ga my ce o6e pyKe ogceky. 

Pa3IMKOBabbe yMMUbajHOr Of, HexaTHOr OOmMKa yOucTBa (o Yemy 
je Ouno Buule peu y pay), Koje je 3acTyMbeHO y OBOM 4aHy, TOBO- 
pu O HeroBoM BU3ZaHTMjcKOM nopexsy. [letra rnaBa D-cacraBa CuntTarme 
HOCH Ha3mB ,,O y6ucTBax BOMHMX mM HeBomHMx“*> 4 Home cy HponMcaHe 
puroposHe Ka3He. 3akOHOsaBall je O/IYAMO fa OCTABM BUSAHTMjCKM CUC- 
TeM Ka3HM KO] yMUUbajHor yOucTBa (Hema Bulle Bpaxye), MehyTMM, TO 
HUCy HU KOH@UCKallMja MMOBMHe HM Ofcellabe rlaBe (ITO je 6u0 cry4aj 
y BU3aHTMjCKOM KPpUBM4HOM IIpaBy), Beh ojcetjare o6e pyKe. Moxe ce 
pehu qa je cpiicko ApyuiTBo Hy6oMopHO MX Ayro ,,rajumo~ cBoje obw4ajHo 
KPMBUYHO paBo uM OpaHMso ra Of CBUX CTpaHMx yTuuaja. To MoxKemMo 
BUeTM M Ha WpMMepy OBOr YWiaHa, KO], Kora Ce KO], Ka3He 3a yOMCTBO 
KOMOMHyjy Cplicka Bpaxkfla (Koja je 43HOCUNa 500 nepmepa) Koy HexaTHOr 
ui yOnlaxKeHa BU3AaHTMjcKa TellecHa Ka3Ha KO, yMMUWbajHor yOucrsa.*? 


Un. 96. O youctsy: Ko ce nahe ga je y6uo oua, unu maiuep, unu 6paina, 
umU 4ego CBOje, ga ce Maj yOuua camene Ha City. 

OBMM 4aHOM 3aKOHOJaBall peryiMille KpMBMYHO Aelo yOucTBa y 
MOPOAMIM, 3a Koje je IpeyqBUuyeo HajcrpaluHUjy Ka3Hy, KOjy je caypxano 
M BU3aHTUjCKO WpaBO — CiabuBalbe Ha NoMaun. Y CuntTarmu ce yuna 
CpOJHMKa M3 IpaBe IMHUje KaxkKHaBao, JOK Ce CPOAHUK U3 T1060uHe JM- 
Huje yomuiTe He HoMMme. 3a pasmuky of we, J3 cromume u Opata. Cpn- 
CKM 3aKOHOJaBall je TakKO HOMeHYyTy Ofpen6y us CuHTarMe JOnyHMo u 
pa3jacHMo, Tako WTO je IpecayMo o”pen6y u3 IIpoxmpoua (XXXIX, 35).?° 


Un. 99. u 100. O 3sanapusawy: Ko ce uahe ga je yxxeiao xyhy, unu iymno, 
UILU CIAMY, UU CeHO, ga Mo ceno ga 3ata7ueaua, aKo NU ia He ga, ga una- 
iu OHO ceno Wino bu 3aiiamu6a4 inailuo. 


O 3alambuBayiMma ryMuHa: Ako 71U KO y2Kene UZ6AH Cena tyMHO, umU CeHO, 
ga unaimu oKONUHA, UU ga gage 3aua7bueaua. 

Y unany 99. npeqouen je HadMH TIpMMeHe CaHKUMje 3a KPUBMIHO 
Wel 3allaybMBakba, aKO je KPMBMYHO eNO yuMreHO y ceny, OK WiaH 
100. ropopu 0 OKOAHOCTMMa Kajja je YUMeHO BaH Cela. OBO KPUBM4HO 
nemo nomurbe IIpoxmpou (XXXIX, 18), kojm HeroBor yaMHMoLa KarKba- 
Ba CllaJbMBalbeM MIM OfCeljalbeM O6e pykKe, y 3aBMCHOCTM Of IMUHOCTU 
yaunvoua.?! Opaj uaH je, Jakie, 3acMrypHO MpeyseT u3 BUsaHTMjCKOr 


88 M. Baacrap, Cunitaima, 372. 

89 H. Cenaxosuh, Alymanoe 3aKonuk, 57. 
90 Ibid. 

91 Ibid., 58. 
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3aKOHOaBCTBa, aM c MpuntarohaBarem CplicKMM CxBaTabUIMa, a O OBO} 
BpcTM 310uMHa roBopu u Baacrapepa Cuurarma.”” 


Un. 109. O orposuma: Mahunuk u oiipoenuk, Koju ce nahy ua gery, ga ce 
Ka3He U0 3aKOHY céemux omaua. 


Unan o ,MahwHuky u oTpoBHMKky~ je JOcMOBLe Mpey3seT U3 puM- 
CKO-BM3aHTMjCKOr paBa M TO y WenMHU (ITO 3aKmby4yjeMO Ha OCHOBY 
ynyhnupata Ha IpMMeHy 3aKOHa CBeTMX OTalja). [losHaTo je fa cy nojenn- 
HM BU3aHTUjCKM IpaBHM 3600pHMUM CaHKUMOHMCaIM OBakBe CilydajeBe UU 
TO: JycTuHujaHoB Kopgexc (IX,18,3), Ipoxmpou (XXXIX,20), amm mu Cuu- 
TarMa, “3 Koje [3 mpey3uma osy ogpenby. Y woj je upeqBuheuo uetTpHa- 
ecT ofpeq6u, Koje CaHKUMOHMUY pasimuute O61MKe Bpay6una.”? 


Un. 145-150. Ipema Conosjesy, y opuM aiaHopmma J]3-a caypxana je 
moBeyba apa Jlymiana MpoTuB xXajqyKa MU HeMO3HaTMX KpaypuBatla. Koy 
OBMX WJIaHOBa yIMaBHOM ce pal O Ka3HaMa KOje HMcy Oume KapakTe- 
pMcTu4He 3a CplICKO CpeJHOBEKOBHO T1paBo UM Koje je 3aKOHOJaBall 3a- 
CMrypHo mpey3eo u3 Busantuje. Utan 145. upenpuba ga ce pas60jHuk 
Ka3HM BelllabeM Haonayke, a JIOMOB ja Ce OcmemM. Obe oBe Ka3He Cy UMC- 
TO BM3aHTMjcKe. Uta 150. npegzBubha HawMH onpaByaBalba pa3sb0jHuka 
WIM OTOBa %*Keme30M. [IpaByate >Kenes30M HMje Ou“I0 MO3HaTO CTapoM 
CplicKoM lpaBy, Beh ce OHO ce jaByba y BusaHTuju He y WMcaHoM, Beh y 
o6muajHom deyfaiHoM mpasy. Tako, Ha IpiMep, HMKejcku wap JoBaH Ba- 
Ta, Hapebyje oxo 1240. rogqune 6yyyhem yapy Muxaumy Ilaneonory ga ce 
onmpaBya ycujaHum rBoxKhem.”4 


Un. 166. O nujanuuama: TIujanuya oiixyga uge u uza3uea Koia, unu to- 
ceve, UU OKPEaBU, a He gocmpilu, MaKeomy iujaHuuu, ga My ce OKO u36a- 
gu u pyka oiliceue. Akomu iujaH 3agepe, unu Kaily KOMy CKUHe, uu gpyly 
cpamoilly y4UuHU, a He OKpéeasU, ga ia bujy, ga ce ygapu witatioeuma cio 
ayia, u ga ce epine y iamnuuy, u Hoiom ga ce uz6ege u3 Mamnuye, u ga 
ce otieit Ouje u iycitu. 

Y OBOM ulaHy TOBOpM ce O TeeCHMM MOBpefjaMa MU yBpejjaMa Koje 
HeKoMe y4MHU AMIe y alKOXONMCaHOM cTamwy. BusaHTujcKu yTMuaj y 
OBOM WiaHy Orlefa ce KO], Ka3HU, Koje cy mpeqBuheve 3a yuuHMole Ha- 
BeJjeHuX KPMBMYHMX Jela. One cy TUMMYHe BU3aHTUjcKe (Balherbe oKa, 
ojiceljare pyKe, 6aTuHatse, yramHMyere).”> Tpe6a HallomeHyTu Jia cpr- 
CKM 3AKOHOfaBall MIMjaHCTBO He CMaTpa 3a OfaKUlaBajyhy, Beh HampoTus, 


92 ~=#O#Hz Pagojunh, Alywanoe 3aKonut, 71. 
93H. Cenaxosuh, Aymanoe 3saxonux, 60-61. 
94 A.B. Conosjes, 3axonux, 293-297. 
95H. Cenaxosuh, Alymanoe 3aKonuk, 72. 
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3a OT@KaBajyhy OKOMIHOCT, WTO je y CK/layly ca CTaBOBMMa KOje je 3ay3n- 
MaJla IpaBOcaBHa IpKBa 110 OBOM IIMTaby. 


JeqaH of ipuMepa NpaBHUX TpaHciaHata M3 OOsacTM OMMITer jena 
KPMBMYHOr WpaBa Wpey{cTaByba WpMMep ca nitahawem Ka3He y ciy4dajy 
cam3BpluMsaia. Hamme, kao miro je Beh HalloMeHYyTO y OBOM pajly, CBa- 
KM Oj, Cayy¥ecHuKa 6M0 je KaxKHaBaH. IImTarme je caMO Ha KOjM HauuH. 
Y cny4ajy rmo6a noctoje aBe Moryhuoctu: apxamuHuje pelliee, mpema 
Kojem 6” ce M3HOC rm06e NofsenMo u3sMehy yunHusaya, M HalpepHuje, 
mpema kojem 6u cBaku TaTuo HaBeyeHu u3sHoc. Maya BehvHa HOpMu 
He HalloOMMbe HMMTa UspuManto (6yayhu ya upeTnoctaBbajy yumHuora- 
HOjequHIa), HOpMa O KakKHaBalbby MOPOTHMKa KOjM Ocnobose KpuBIa 
(rae croju qa onu mmahajy no xubayy Meplepa) yKa3yje Ha TO Jfa je y 
CPeJbOBEKOBHOM CPpIIcKOM IpaBy OM10 IIpMMeweHO OBO HalipesHUje 
pemere. To je BeoMa 3Ha4ajHO jep MoKa3yje fa cy LymiaHoBm 3aKOHO- 
WaBIM AOIMKyY MHAMBMpyaHe cyOjekTMBHe OATOBOPHOCTH, 3acTyIlbeHy 
y HOpMaMa BM3aHTUjCKOr WpaBa, y KOjeM Cy JOMMHUPpase KasHe KOje cy 
norahane TM4HOCT, yMenM fa IpMMeHe M BaH HeHOT U3BOPHOT KOHTE- 
KCTa, Ha TpafMUMoHasHe COBeHCKe Ka3He — rl06e — KO], KOjMx je HeHa 
IIpuMeua JlaeKoO Mare OuMTmeqHa.”° 


8. BASAHTUJCKU YTULAJ Y WEPMOLY 
HAKOH LAPA TYMAHA 


Lap Hyuian je yOp30 HaKOH Mpormaliea 3aKOHUKa MpemMuHyo 
(1355). Hemamo HMKaKBMX MofjaTaKa 0 H€KOM 3aKOHOJaBHOM pajly I10- 
TOHMX CplcKMXx Bylajjapa, OcuM jjectiora Credana JIasapesuha.*” CprcKa 
[pKaBa je yOp30 HaKOH WeroBe BlafaBMHe JOUIa oy, OcmMaHcKo wap- 
CTBO, amm je J[yulaHOB 3aKOHMK UM Jasbe, 3axBambyjyhu MHOTMM Mpenn- 
CMUMa, HacTaBMo Ja *KMUBM y Hapowy cBe fo XVIII Bexa, a camumM TUM U 
IpaBHM MpOMmMcu BM3AaHTMjCKOr WpaBa y wemy. Y upBoj nonoBpunu XVII 
BeKa BUJMMO jefaH 030ubaH pay Ha Mpepagu J[3-a, nox oKpusbem Ieh- 
Ke llaTpujapliuje, HajBepoBaTHMje y Joba natTpujapxa [ajcuja, Kojom or- 
mlouMibe Milaha pesakuuja penuca J]3-a. Ona je wMana WpakTM4He CBp- 
xe — 3a U300PHM Cy UpKBe M 3a CyfOBe ayTOHOMHUX KHeExKMHa. Muore 
ompenbe Bu3aHTMjckor MpaBa cy OcTasle y OBO] Mpepagu, a HeKe Of HUX 
cy uciame, kao HIIp. ofpen6a Cxpahene Cuntarme o yOuctBy (mITO Ham 


96 H. Kpueanuu, ,,Cayaecummrso’, 180-181. 

97  beros 3akou 0 pyaHuyuMa (43 1412. ropmHe) Huje 6u0 ONnMITM WpaBHM axT, Beh je 
BaxKMO CaMo Ha Hogpysjy rpaga Hosor Bpga u Ono je upakTuuHe HaMeHe, HaMerbeH 
OpraHMsyyju pyfapcKe MpoMmsBophe M perynuMcawy rpaycKor »*«MBoTa Hosor bpaza, 
6e3 TparoBa KpuBudHor MpaBa. 3. MupKosmh, Cpiicka ipaena uciiopuja, 28-29. 
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MOXKja TOBOpM O ToMe Jfa je HafBAafjano obv4ajHo upaBo). J]a je oBa mpe- 
pagla 67a WIMpoKO M03HaTa y CplICKMM 3eMJbaMa VM Ja Ce IpMMerwMBa- 
a Y CyOBMMa, BUJMMO M3 Tora WITO NOjeqUHU HeHM UpwMepyu NoTM4Iy 
u3 Jlanmauje u Lpue Tope, a jezan je y XVIII Bexy ynucan y 3panmuny 
36UpKy 3aKOHa ayTOHOMHe rpOasbcKe 2%KyHe y cpiicKom IIpumopijy. Heke 
TparoBe OBe IIpepafle MOxKeMO Hahn M y MpBMM WPHOTOPCKUM 3aKOHM- 
Ma 13 1798. rogquue.?® HopoyBefeHu TypCKM 3aKOHM Cy MMlaK JoBenM 70 
ONMITer HasajOBalba Ky/IType UM crabberwa TpasMuMje BUSaHTMjCcKor Mpa- 
Ba M CplicKux oOmuaja. 


VntepecantTaH CiOMeH O I[PKBeHO-BM3aHTUjCKOj UpaBHoj Tpayuuujn 
cauyBao je upota Mateja Henagosuh. Kap je noKyuiao fa cplickMM ycTa- 
HMIMMa ,,cyf, OcTaBMu’, y3eo je Kpmunjy ,.4 uutTao 3aKoHe JycTMHMjaHoBe U 
Mojcnjesy crporoct Haj Jeppejuma“ 1 ,,ucitMcao HeKOMKO Maparpada u3 
Kpmunje“. Ceyam naparpada “3 KpuBM4Hor pasa, Koje HaBoyu mpota Ma- 
Teja y cBojum Memoapuma, HelllTo 714e Ha BU3aHTMjcKe oppeyOe (Hapoun- 
TO utaH 2, O ormmiM), TOK ca ]]3-om HeMajy cam4HocTn. Oxo je MocieqHU 
noKyllaj Ja ce y Cp6uju oxuBu TpayMynja BUsaHTMjcKor mpaBa.”? 

Mebytum, Kapahophes 3akoHuk, uako je HacTao y fameKo ypyra- 
YqUujMM IIpwinKaMa M CKOpo YeTMpM BeKa HaKOH /]yuIaHOBOr 3aKOHMKa, 
Iipeq[CTaByba CMHTe3y CPe]HOBCKOBHOT CPIICKOI, IPKBeHOT, OCMaHCKOr MU 
ayCTpujcKor rpaHMuapcKor pasa. JeqaH wWiaH OBOr 3aKOHMKa HapounTo 
je 34HMMbMB HaydHMMMa Koj ce 6aBe ynopeqHUM MpaBom. Y nuMTawy 
je umaH 37. Koju Ha MocpefqjaH HadMH TroBOpM O xajxyyMma (pasb6ojuu- 
Mma) U KpajybupyumMa. Hamme, waKo je 3acMrypHo IpucyTaH uM yTuaj 
ayCTpMjckor rpaHuyapcKor MpaBa, OBaj WIaH HeM3MepHo Mopceha Ha u7a- 
Hose 145, 146. u 150. ][3-a.!°° On Ham roBopn o mpenaj *MBOr ,,pa36oj- 
HuUKa* cyfy re he my OuTu mpeOujeHe pyKe M Hore HakOH uera he 6uTH 
pa3alieT Ha KO0 oH. TouaK. JJa je OBaj uaH Upeyser u3 []3-a ropopu 
M MOCTOJjare KOJIEKTUBHE OJTOBOPHOCTH Cea KOjy OBaj WiaH MporMcyje 
(koja je 64a HapouuToO KapakTepvicTM4Ha 3a ofpembe []3-a u Koja je 
6una WO cprickor O6v4ajHor NpaBa), JOK ce BM3AHTUjCKM yTMUaj ormeya 
y CypoBocTn kKa3He 3a pas6ojHuke (y ][3-y je To 670 Bellare HarmaBay- 
Ke), KaO M y MOCTOjay MpaBslakba 2Kee30M 3a ONTY*KeHOor pas6ojHuka 
y HefoctaTky Apyrmx yoKka3a (kao u y unany 150. []3-a), Koje je o, Oc- 
MaHIMja Ipey3eTo mo, MMeHoM ,,Masuja“.!°! [lope momenytor yaHa, 


98 A.B. Conosjes, ,,3Ha4aj BUsaHTMjcKor HpaBa’, 125. 
99 Ibid. 
100 H. Pagojuuh, 3axonux, 71-72. 


101 3opaxn C. Mupxosuh, Kapahophee 3saxonux (Kkpueu4no, topoguuno u gpxcasno tipaeo 
ycidanuuxe Cp6uje), IIpasuu daxyntet YuuBep3uteta y Beorpagy, Beorpay 2008, 
148-157. 
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TparoBe BM3aHTMjcKor mpaBa y Bpeme IIppor cplickor ycraHKa MOxKeMO 
IIpMMeTUTM CaMo jOUl y pKBeHOM 2%KMBOTy. Munomesa Cp6uja jocta je 
Ryro %KuBera 10 o6muajHoM UpaBy. CHaxKaH yTuIaj WpaBHor Ayxa 3anay- 
He Eppone, 3aCHOBaH YMHOFOME Ha PUMCKOM IIpaBy, oulao je a UCTMCHe 
M Cplicko o6vu4ajHO mpaBo u Tay Beh u36mepene TparoBe BU3AaHTMjCKOr 
lipaBa, Koje je of, XII go XVIII Beka Bpumm70 ToMMKM yTulaj Ha Cplicky 


KY/ITypy. 


9. 3AKJbYUAK 


Hox ce y Ilagosu mu bonomn rmocupano u KoMeHTapMicano PUMCKO 
paBo M WOK cy y octatTky Egspone jou yBek Baxunn leges barbarorum, 
Ha Uctoxy je 2*mBema uMTaBa jeqHa WapeBuHa, Koja je Ouma HacneqHN- 
ja pMMcKor MMeHa UM UpaBa. BusaHTuja je 360r cBor ayToputeta (jep ce 
KpO3 BeKOBe CMaTpayla 3a jeqMHO xpuuthaHcko WapcTBo), ayropuTeTa 
Vicroune mpaBocyiaBHe UpKBe MU ayTOpuTeTa BUCOKOpa3BujeHe Ky/IType 
M WpaBHor cuctTema, Ova y30p MHOrMM CyceqHMM HapoyMMa, KOju cy y 
BeIMKOj Mepu Upmman OorarcTBa HeHe Ky/Type, KIbYDKEBHOCTM, yMeT- 
HOCTM M WpaBHor cuctemMa. Of moueTKa TpMHaecTor Beka Ma cBe [JO pac- 
naga JyuiaHoBor WapcTBa CprcKO MpaBo ce pasBujalo Noy, HeNOcpeyqHUM 
yTuyajeM BUSaHTMjcKor mpaBa. IloneKay je oBaj yTMIaj PUMCKO-BM3aH- 
TUjCKOF IpaBa Joma3sMo VM Ca 3arlayja (IpeKO IpMMOpcKUX rpayoBa, a pe 
cBera Jly6poBHnka), 0 YeMy roBopy NoKywaj yBohewa cmpTHe Ka3He 3a 
yOucTBO y BpeMe Kpayba Musytuna. Mebytum, cpicku upaBHuyn mpi- 
XBaTa/IM Cy BM3aHTMjCKO mpaBo y HajBehem 6pojy ciy4ajeBa Hemocpey- 
HO MpeBohetem BU3aHTUjCKO-PUMCKUX IpaBHMx 300pHMKa Ca rpuKor 
jesuxka, 360r Yera ce YeCcTO JellaBano Ja ce CMUCaO MOjeqMHUX PUMCKMX 
IIpaBHMX YCTaHOBa Merbao. 

@MopManHu YTULaj PUMCKO-BU3aHTMjCKOr lpaBa Ha CplIcKO Mode 
joi of, HoHomeHa CaBuHor HomoxanHona. I]pumatbem xpuuthaHcTBa 13 
BusaHTMje M CTylalbeM 3aKOHOMpaBMula Ha paBHy CHary, MOCTaBybeHU Cy 
TeMeM PellenMje BUZAaHTMjCKe KyIType y Cpey{boBeKOBHOj Cpbuju. Taj 
ipolec je Tpajao HelIpeKMJHO, a HajMHTeH3UMBHMjM je Ovo 3a BpeMe Byla- 
qaBune uapa Jlymana. [lomo je u cam J]3 6v0 mperexHo jaBHONpaBHOr 
MU KPUBUYHOMpaBHOr KapakTepa, BU3SAaHTUjCKM yTUaj je y HajBehoj mepu 
6uo0 IpMcyTaH Ha OBa [Ba Moyba, a CBO] BPXyHall je JOKMBeO y cMcTemy 
KaxKHbaBalba. To je 3aTO LITO je KPMBMYHO WpaBo AO Tafa Ouno HajBuute 
peryimcaHo cplickmM o6uyajHuM (HepasBujeHuM) IpaBom (BpaxKya, KO- 
N€KTMBHa OJTOBOPHOCT, BeIMKa 3aCTYIVbeHOCT I06e, asl M KPBHe OCBe- 
Te UTL.), WOK je BA3aHTMjCKO IpaBo 6u10 yMHOrOMe HalipesHMje y Of HO- 
cy Ha wera (pey3emM cy MojMOBe BMHOCTU, MHIMBULyaiHy KpuBM4Hy 
ONTOBOpHOCT, uTy.). Unwenutla, Kojy je OBaj pay] MoKa3ao, jecTe JJa je 
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1lO/be KPUBMUHOF WpaBa Oye Ha KOME Cy Ce HajBUllle pasIMKOBasIM Cpl- 
CKO M BU3aHTMjCKO mpaBo. Jja, Kao OcBajay, He 64 HaMeTaO [pyKOM cTa- 
HOBHMULMITBY Y CBOM IjapcTBY CplickO, Hepa3BUJeHO KpUBUAHO IipaBo, Wap 
Hyman je Mopao Ja HallpaBu XapMOHMjy Ha OBOM TlOyby Ca BUSAHTMJCKMM 
mpaBom. Taxohe, tayjambe cpricxo rpahaHcxo paso je Beh 60 cam4HO 
BM3aHTMjCKOM, WTO 360r paHujux Ipey3MMata, ay M HeroBe pelenyuje 
Kpo3 apyra WBa jena KoquduKaunje (Hahe ce noHeKM uaH rpahancKor 
upapa uy [[3-y), wro 360r yTuuaja 3ajeqHMuKe — MpaBOciaBHe — I[pKBe. 
Jom Tpe6a FofaTu Wa je HacTaHak WapcTBa 6u0 Mepuog Kala ce 360r pa3- 
NMYMTUX MCTOPUjCKUX M COMMOMOWIKMX OKOMHOCTU MojaBusia HoTpeba 3a 
MOOMWTpaBareM CaHKIMja. 

OBaKBOM pellelljMjoM, a M yOIMTe peljemyMjoM PMMCKO-BM3aH- 
TMjcKor pasa, yap [yuan je xemeo a CBOjy DpxKaBy opraHMsyje Ha 
BM3aHTMjCKM Hay M ja ce TUMe jOll Bue NpuOmmxKn BusanTuju (Ta- 
YHMje, BU3aHTUjCKOM Hapofly) M UpMKyMM NospuIKy rTpukux WofaHuKa 
cBoje (pase. IIpumate apcKe KpyHe M Mpey3uMakbe TUTYNe ,,uap Cp6a 
ut Ipxa (LepBiacg kat Pwuaviac)“ cy ummeHNLe KOje jacHo yKa3yjy Ha He- 
roBy TEKHy Ja 3aMeHM Oba IIpeTeHeHTa Ha WapurpaycKu upecro, nu Ila- 
neonora U Kantaky3vHa (mpBOOMTHOr CaBe3sHMKa, a MOTOM HelIpujateyba) 
Vf fla ce NOKaxke rpukuM rpahanuma kao Hajjaun y Oop6n u HajnorosHHjn 
3a mpecto. Y BusanTuju je Beh nrekako Ova NO3HaTa NOjaBa OTMMadMHe 
3a pecto, MehyTuM, upetTefeHT HMje Morao MocTaTu Ouso Ko, Beh camo 
IIpM3HaT M eruTMMaH Wap, KpyHMcaH Off CTpaHe MaTpujapxa, WTO je Ouna 
3aMMcao KOjOM ce BoyMO Wap yuan. Y opoj 6op6u cupeunnn cy ra we- 
roBa IIpepaHa CMpT (locToje cyMibe fla je OTPOBaH), aM u MojaBa Typaka 
OcmaHiuja Ha eBporcKoM Ty (IpBM MyT Kao caBesHMM JoBaHa KaH- 
TaKy3MHa), IpOTMB KOjux je BOMMO besycnemHe OuTKe. Mehytum, ocraje 
UCTOpujcKa UieHMIa [la je 3axBaybyjyhu wemy cCplicKa cpef{hOBeKOBHA 
IIpxKaBa MMasia BEOMa MOJlepHe M HalipefHe 3aKoHe Tora 406a 360r orpo- 
MHOr yTUlaja BU3SAaHTMjCKOr WpaBa, Wpemya je BewMKa WITeTa WTO Hema 
MHOPO JJOKa3a O TpakTUYHO}j TIPUMeHU TUX MpoOImMca. 
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THE INFLUENCE OF BYZANTINE LAW 
ON CRIMINAL LAW IN MEDIEVAL SERBIA 


Summary 


This paper discusses the influence that the advanced and developed Byzantine 
law had on the law of the medieval Serbian state in the period from the beginning 
of the 13" century until the disintegration of Tsar Dugan's empire, during which 
this influence reached its peak. Specific historical and sociological circumstanc- 
es, the need to tighten sanctions, and the dominant influence of the Orthodox 
Church have led to the Byzantine influence being mostly reflected in the field of 
criminal law, more precisely, in the system of punishment. This influence pene- 
trated among the Serbs gradually, directly from Byzantium, mostly through the 
translation and adoption of important Byzantine legal codes, but there were ex- 
amples that show that there was an influence of Roman-Byzantine law that came 
from the statutes of coastal cities, which contained this type of law thanks to the 
redactions of Justinian’s legislation done by the glossators. The author follows this 
influence even after the death of Tsar Dusan and the disintegration of his empire, 
which is still evident at the beginning of the 19" century. 
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Augpej OHA JIOHMEPM* 


PA3BOJHMINTBO Y TYITAHOBOM 3AKOHMKY 


Aywanoe 3saxonux u3 1349. iogune cagpxu camo jeguy ogpegby o pazbojnuwmiley, 
jep je 060 Kpueuuno geno peiynucana Cxpahena cuniiaima Maiiuje Baaciuapa, 
tia je 3aKoHogasay, cmailipao ga Huje ioipebuo tpotiucueatwe HoBUux ogpegou. 
Nitax, y goiiynama u3 1354. tioceehena je eenuxa iiaxtwa bopbu ipoitiue pa360j- 
Huka u notioga. Pasbojuuyu yxeahenu na geny cy Kaxteasanu cmphy, a onu Koju 
nucy yxeahenu na gery inobom. Y cnyuajy negociiaiixa goxa3a, 6uo je ipegeuhen 
tioceban o6nuK boxjei cyga, ipasgatve »cene30m. Ceno je 6uno KoneKiiueno ogio- 
BopHo y cnyu4ajy cKpueatea pa3bojnuKa, y cny4ajy HanowetPa wileie iyiinuKy 
ycneg Heuzepwetba gyXHoOciiu 4uyeara iyiiesa u y cnyuajy Kpahe yapeeux ceutoa. 
IIpegeuhena je gyxxnocii eoherwa ouwite uciipaie 3a iociiogapa, yilpaenuKxa 
ellacidenunciiaea u ciiapewune, a onu 6u bunU KaMxKrbaBaHU Kao pazbojHUuYU y 
ciyuajy Hemapa u Heuzepwmaeara ie obasese. Yeegeno je sume ogpegaba 3a 3aw- 
imuiny impiosaya u iyiinuKxa og pazbojnuKka u notiosa (tipaeo ua ipenohumine 
iyiinuKa y ceny u oglo6opHocth yiipasuilea, iociiogapa, cena u enagapa 3a Hac- 
many wikeity, o6aee3za Kedbanuja ga iocitase ciipany ua ityimesuma). Pag toxy- 
waéa ga objacnu dakitope Koju cy yiiuyanu na Mexuny Kaxtoaeata 3a pa360j- 
HUGO; KOHKpeiuHo, yiiuyaj BuzaniiujcKkoi ipaea, tipuxeaiiarwe xpumhanciiea 
(601 tipegciiaemwa moiyhnocia ga ce yuununay, uckyiiu 3a céeoje ipexo6e), u iene- 
panno-ipeseniiueny cepxy Ka3ne. 





Kpyune pean: Paz6ojuuwmiieo. - J[ywanoe 3axonux.- Konexiiuena ogiosop- 
Hoci. - Cmpitina xa3na. - Cpegtoosexoena Cpouja. 


2 AyTop je CTyf/eHT pyre rojjuHe Ha OCHOBHMM akajjeMCKMM CTyqMjama Ha IIpaBHom 


daxyntety Yuusepsuteta y Beorpagy, andrej.confalonieri@gmail.com 
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1. YBO] 


JbyHcKoj 3ajeqHuNM je Of TaBHUHa MO3HaTO MpOTMBIIpaBHO oOjly- 
3MMatbe Tylhe MMOBMHe C HAMepOM IIpMcBajatba, OJHOCHO Kpaha y cBUIM 
cBojum o6mmumma.! HacraHKoM IIpMBaTHe cBOjMHe jaBusia cy ce M Kpu- 
BUdHa ela IpOTMB UMOBMHe,” 360r Yera CBaKM NpaBHM Wopesak mpey- 
Biba HOpMe KojmMa ce MMOBMHa wTUTM. Beh ce y IpBuM 3aKOHMIMMa 
cTapor CBeTa MOTY IIpello3HaTMU Ka3sHeHe OfpeyOe 3a MonMoBe u pasbojHu- 
ke. Have, pa300jHulITBO je KPMBMYHO [en0 KOje je KaxkHaBaHO y CBMM 
IIpaBHMM MopellMMa Kpo3 MCTOpMjy, 3aTO LITO pey{cTaByba 3/10 CaMO 110 
ce6u (mala in se), na je ,Bplo Mamo Moq7102%*HO MpoMeHama c 063Mpom 
Ha McTopujckm nepuog”.* JequHo mTO ce Mera jecte mpesBuhena caHK- 
yuja 3a yYMHMOLa OBOT KpuBMUHOTr Jena. C O63MpoM Ha pasate Ka3- 
He, Moxe ce pehn fla je ,.KapaKTepMcTuKa CBOjCTBeHa KPUBM4HOM TipaBy 
BeIMKa Ppa3HOIMKOCT Ka3HM IIpOMMCcaHUXx 3a UCTO KPMBM4HO Jeno y pa3- 
NMYMTMUM McTOpMjckuM Tepwopuma‘.4 


3Hayaj CONCTBeHe MMOBMHe y MoyeTKy HUje OM0 BeAMKH, jep je JO- 
MMHAHTHM O67MK CBOjMHe 6M0 KOMeKTMBHa CBOjMHa,” Ia je 3a KPUBMIHO 
eno pasOojHulTBa YecTO 6u0 MponMcaHo Torerbe NO IpMBaTHO] TY>K- 


1 IIpumepa pag, y puMcKoM IpaBy ce Huje NpaBusa pasmuKka u3mehy Kpabe u pas- 
6ojHmmTBa (rapina) 0 UpBor Beka Ipe HOBe epe, JOK ce KacHMje rapina cactojama y 
ofy3umawy Tyhe moKpeTHe crBapm y3 Upumeny cue ya Ou ce mpuOaBuia UMOBMH- 
cka Kkopuct. Mopasia je MOcTojaTu CBecT yUUHMOLA fa CTBap pMtafa pyro JMILy. 
Omrehexom je sammtura 6una upy2kaHa Kpo3 ABe Ty«6e: actio vi bonorum raptorum, 
OfHOCHO cHeuM@uaHe TyxK6e MpoTuB pasbojHuKa Kojom je ourTeheHu Hatmahu- 
BaO U€TBOPOCTpyKy BpeWHOCT CTBapM Of CBakor yYecHUKa y pasbojHuuTBy uM actio 
furti, ofHOcHO Tyxx6a HpoTuB momosa. Bernard S. Jackson, ,,Some comparative legal 
history: robbery and brigandage*, Georgia Journal of International and Comparative 
Law, Vol. 1, 1/1970, 61; Ferdinand Mackeldey, Manuale di diritto romano contenente 
la teoria delle istitute preceduto da una introduzione allo studio del diritto romano, 
Prima traduzione italiana, Tipografia Pacini, Cardinali e C., R. Biblioteca di Cremona 
1843, 304-307; }Kuka Byjykauh, Pumcko ipueaiino iipaso, Yuusepsuret y beorpa- 
ay - [pasuu daxynrert, Beorpag 2017, 419. 

2 3opau Crojanosuh, Harama Jenuh, Kpueuuno tipaeo, [oce6uu geo (ecto nonywe- 
HO u3qjaie), [Ipapya Kura, Beorpag 2019, 125. 

3  30paH Crojanosuh, Kpueuuno paso, Oiiwitiu geo (aBafeceT WecTo JonymeHO 113- 
fate), [Ipapua Kura, beorpag 2019, 193. 


4 A noteworthy feature of criminal law is the great variety of penalties provided at dif- 
ferent times for the same offence“. Carl Ludwig von Bar et al., A History of Continen- 
tal Criminal Law, Translated by Thomas S. Bell et al., The Continental Legal History 
Series., Little, Brown and Company, Boston, Massachusetts, US. 1916, Introduction 
by Edwin R. Keedy, I. 


5 Bug. Dragomir Stojéevic, ,,Gens, Consortium, Familia‘, Studi in onore di Edoardo 
Volterra, Vol. 1, Milano 1971, 425-437; Cuma Aspamosuth, Bojucnas Cranumupo- 
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6M, OFHOCHO OBaj JeNMKT je Tay, CMaTpaH IpMBaTHUM emuKToM.° Meby- 
TMM, BpeMeHOM je 3Hataj IpMBaTHe CBOjMHe MoyeO fa pacTe Ma je OBO 
KPMBMYHO elo Upepacno y jaBHM JemuKT KOjM ce TOHM 10 cryx*KOeHOj 
ayxHocTn. Ilrapuime, qaHac ce KpuBMuHO Jeno pa3sb0jHMMITBa CMaTpa 
jeqHUM Of, HajTexKUXx (,,omacHux“)7 KPUBMUHMX Jjeyla M 3a Hera Cy porn 
caHe crpore Ka3He, jep Ce HUMe, opey] MMOBMHE, Hallafla M 7M4HOCT. To 
Ta YAHU He CAMO UMOBUHCKUM, HeTO MU HaCMUIHUYKUM KpUBUTHUM nenom® 
Koje ce M aac YecTO usBpllaBa y paKcu.” 


C o63upoM Ha HaBefeHO, CMaTpaMO OlpaBsaHMM M3ydaBalbe Ha- 
uMHa peryiucala KpMBMYHOr Jena pasO60jHUITBa y Mpowmoctu, jep 
»CBaKM [[pylTBeHM PeHOMeH 3aciyxyje fa Oygqe pasMoTpeH Mu ca Mc- 
Topujckor acmexta‘!° Taxohe, kako Kaxe Pwuapy Ilocuep (Richard 
Posner), 0, CBMxX Mpodecuja, ipaBo ce HajBMle OpujeHTuIe MmpemMa 
uctopyjn’.'! Oryya je onpaByaHo MpoyyaBaTu paBHy ucTopHjy jep ce 
TaKO FONa3M TO Ca3Haktha O CaffallHUM WpaBHUM UHCTUTYTMMa. Apyrum 
peunma, ,,cTopuja NoMaxe fla pasyMeMO CajfalllHOCT U y HeHOpMaTMB- 
HOM cmuciy!* a 1o3HaBatbe MpouiocTu omoryhaBa AOHOoUeHe Gomux 


Buh, Yiiopegua iipasna impaguuuja, Yausepsutet y Beorpagy - Ilpapun caxyzrert, 
Beorpag 2018, 70 u ae. 

6  ‘Toje Ip. yaumeHo y aTMHCKOM MY PUMCKOM IipaBy JO 76. roqmue pe Hose epe. Bug. 
C. Aspamosuh, B. Cranumuposuh, 123; B. Jackson, 61. Ynop. )K. Byjyxanh, 419. 


7: Mnumau IUlxyauh, ,,AHTmocakcoHcKa JOKTpuHa ,,of6paHe 3aMKa“ y KpuBM4HOM Ipa- 
By CAJ] u mene moryhe pedaekcuje Ha Hy2KHY OfOpaHy y CplicKOM KPpMBMUHOM 3a- 
KoHopaBcTBy’, Hophe Urmatosuh (yp.), Kasnena peaxyuja y Cp6uju, VII neo, Yun- 
Bepsutet y beorpagy - Ipapum daxyzrtet, beorpag 2017, 61. 

8 Jacmuna Urpauxn, ,,. KpuswanonpaBau UM KPMMMHOMOWIKM aciieKTM Haciyba M HacMisi- 
HMUKOr NoHaiawa‘’, JIenocaBa Kpou (yp.), 360pnux Unciiuiiyiia 3a Kpumunonowu- 
Ka u couvonowKa uctipamusarea, Tonmaa XXXIII/2014, Bpoj 1, Macruryt 3a xpu- 
MMHOMOMKA U COMMONOMKA UCTpaxkuBatba, beorpay 2014, 140-141. 


9  Pa3s6o0jHumrTBo je Hajyeuthe u3BpuIeHO HaCMMHMYKO KpuBMIHO Jeno y Cp6uju. Bug. 
Marina M. Simovi¢, Dragan Jovasevi¢, ,,Imovinska krivi¢na djela sa elementima 
nasilja i organizovanog kriminaliteta‘, Miodrag N. Simovic¢ (ur.), Krivicno zakono- 
davstvo i funkcionisanje pravne drzave, Srpsko udruzenje za krivi¢nopravnu teoriju 
i praksu / Grad Trebinje / Ministarstvo pravde Republike Srpske, Trebinje 2018, 
198-199. 


10 Anexcayngzap CreBanosuh, ,,YTuyaj exoHoMcKMx dbakTOpa Ha HacTaHak M pa3Boj Op- 
TaHM30BaHOr KpuMuMHanutTera’, BpaHucnapa KHexuh, Asana CrepaHosmth, JaHKo 
Mebegosuh (yp.), 360pnux Unciiuiiyiia 3a KpumunonowKa u couuonowKa uciipa- 
s#uéearoa, Tommaa XXXVIII/2019, Bpoj 1, Mucruryr 3a kpumMuHonomKka uM coMo- 
NouKa UcTpaxuBarba, beorpay 2019, 114. 


11 _ ,,Law is the most historically oriented... of the professions“. Jonathan Rose, ,,Studying 
the Past: the Nature and Development of Legal History as an Academic Discipline‘, 
The Journal of Legal History, Vol. 31, 2/2010, 101-128. 


12 _ ,,History helps us understand the present... in a nonnormative... manner“. Ibid. 
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uponnca y 6ynyhuoctn. IIpoyyapatu pas6ojHumrso y JlyuiaHoBom 3a- 
KOHUKY Kao jeqHOM Off Haj3HavajHUujux CplCKUX CpefbOBeKOBHUX l1paB- 
HMX CIOMe€HUKa, peleBaHTHO je U3 HeKONMKO pasora. IIpe cBera, HAIUH 
peryiucawa pas6o0jHuutsa y JlyuiaHoBom 3aKoHMKy Ono je of yTuuaja 
Ha IOTOME CpICKO MpaBo, la ce HIIp. CMpTHa Ka3Ha 3a TelllKe cilyuajeBe 
pa36ojHumTBa 3agpxKana y Cp6uju ce fo 2002. roguue.'3 Tame, nomohy 
ompenaba oO pa3s60jHuuITBy ce MOry CxXBaTMTM Mpobsemu ca KOjMMa ce 
cyouaBasla CplicKa Cpe/[OBeKOBHa J[prKaBa. One yKa3yjy Ha TO fa HMje 
HOcTojala pasrpanata [[pKaBHa yipaBa. 360r Tora ce Mory IpwmMeTUTN 
pa3iMuute BpCcTe KOJIeEKTMBHE OJTOBOPHOCTH Cela 3a CKPMBalbe pa36oj- 
HuKa UM OOaBesa rocnopapa Ja Bose ONLITY McTpary IpoTuB pasbojHuKka 
wu MonoBa. Hanocierky, y cplicKoj [p»KaBu BplieHe pasbojHuuTBa Melby 
pa3sIM4MTMM cTaexKMMa peMeTMMO je COMMjatHe OfHOCe, 360r uera ce 
Bplilele OBOF fea KaxkbaBalo 6e3 OO3upa Ha CTaewiky MpMmagHOct. 
3aTo ce pa3s60jHMLITBO MOxKe MpoyyaBaTM Kao U3y3eTaK Of yoOmuaje- 
HOF IIpONMCUBakrha PasIMAMTUX HOPMM WIM Ka3HV 3a BlacTe/ly UW HYDKe 
cTamlexe. YoKe TeMe KojMMa Ce pajl OaBu jecy HauMH ypeherha KpuBMUHOT 
ena pas6ojHmmrsa y /lyuiaHoBoM 3aKOHMKy M Ka3HeHa NOMMTMKa 3a TO 
WelO, KaO M pasi03U HeHOr 3acTylatba. 


2. PASBOJHMITBO IIPE 
AYWAHOBOr 3AKOHMKA 


Y cplickoM upasy je pa3s6o0jHuuiTBo 6u70 MO3sHaTO M pe FOHOUIe- 
wa J[yulaHoBor 3aKOHMKa. YoOmuajeH Ha3MB 3a pa3O0jHUMITBO jecTe 
iyca. Taj TepMuH ce cpehe ump. y xpucopyu Xunanpapy (1276-1281) 
uy yropopya ca Jly6poBHuKkom u3 1281. um 1349. rogquHe. Pas6ojHux je 
60 iycap. Y xpucosyu cB. Huxonm Mpaukom v3 1330. roquHe Kopyic- 
TU ce TepMUH pa36oj.'4 


Cau pas6o0jHuyu cy Ha3MBaHM rycapuMa y MoueTKy, WOK je KacHuje 
TlojaM rycapa cy2KeH M M0yeo je Ja ce KOpuicTu camo 3a oppeheue Karero- 
puje FemmHKBeHata (3a MOpcKe pa3O0jHMKe, IpecpeTaye M Hallayjaye Ha 
6popose, MM 3a WybaukKallle TproBalja Ha 6posoBMMa M OGamcKux Hacesba).!> 
Pa360jHMITBOM je CMaTpaHa cBaka Kpaha usBpuleHa cuIoM MIM Upe- 


13 3. Crojanosmh, ,,Cuctem kasHu y KpuBu4HOM mpaBy Cp6uje u morpe6a meropor 
amber ycappulaBatba’, ‘5. rmatosuh (yp.), Kasnena peaxyuja y Cp6uju, V qeo, Beo- 
rpag 2015, 2, ou. 2. 

14 Teogop Tapanoscxu, Vcitiopuja cpiickoi tipaea y Hemateuhkoj gpxaeu, JIupuxa, 
2002, 351. 

15 ‘Bophe Bexuh, ,,fycapn“, Cuma hupxosuh, Pane Muxamunh (yp.), /lexcuxon cpiicroi 
Cpegrvei eexa (JICCB), Beorpay 1999, 135-136. 
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TIbOM, ITO YAHM OBO FeO KPUBMIHUM TeOM VM IIpOTMB cno6one YU Wpo- 
T1B uMoBnuHe.!° To sHayM Ja je Tayja, MCTO Kao m faHac,!’ KpuBu4HO jeno 
pa360jHMIITBa CXBaTaHO KaO C/IO%KCHO KPUBMYHO JeN0 KOje ce cacToju of 
Kpabhe u mpuuyze. 

Cuntarma Maruje Baacrapa cagpxu oppenbe o pa3s60jHuuTBy 
y rmapm 12. cnopa A, a y rmaBu 23. cnoBa K ropopu o kpabn u pa3- 
6ojHumTBy. Bracrap je ycmeo Ja pasrpaHu4u OBa Ba KPUBMIHa Jena 
mpema Tome jja 71M ce eno BpuiM TajHo (Kpaha) unm ynotpe6om cue, 
Kopumhewem opyxja umm 6e3 opyxja (pas6ojHuuiTBo). IIponucana 
Ka3Ha 3a pa300jHMKe M 3a OHe KOjM Ou y3 Kopuuheme opyxja Hanan 
Kyhy mam ceo jecre CMpTHa Ka3Ha Ha MeCTy M3Bpllewa Jena (ofce- 
ljate rmaBe).!8 


16 Anexcangap Cononjes, 3axonogasciieo Citehana Tywmana, Lapa Cpéa u Ipxa, 
Beorpagcxu yHuBepsntert — IIpapum daxyntet, Beorpag 1928, 197. VM qanac Bnaga 
OBaKBO CxBaTalbe. Hamme, KpuBMUHO Jeo pas60jHMMITBa ce MO%Ke MocMaTpaTu 
mBojaxo. IIpema spcTu o6jexta 3auiTute (MMOBMHa, MMOBMHCKa paBa M MHTepe- 
cM ~ipyror mma) OBO KpMBMYHO elo ce MOxKe CBPCTaTM y MMOBMHCKa KpMBMY- 
Ha jjevla, JOK Ce IipeMa HadMHy M CpefpCTBy Mpesy3uMatha pajihe M3Bpliera MOXKE 
CBpCcTaTM y HaCMIHW4Ka KPpUBMHA Jena, KOja Cy ypaBsbeHa NPOTMB KUBOTA 
TemleCHOr MHTerputeta, OMHOCHO cmobose pactonarama Apyror muya. J. Urpauxn, 
140-141. 

17 Bug. 3. Crojanosuh, H. Tenvh, 138-142. 


18  ,,[losHarm pas6ojumum fa ce pasaluiby Ha MecTMMa Te cy M3BpIIMIM Mpecryn, 
a Ou ce TaKBMM Ipu30poM salam OHM KOju 6M TaKO HelITO MoraM a MIpe- 
HY3My, “ Wa TO byfe yTexa cpoqHMuMMa yOujenux. Onn Koju cexy ApBehe u mo3y 
KaxkibaBajy Ce KaO pa3sO0jHMIIM; AKO BUMIe HMX CeYe MCTO [PBO, CBaKM Of] HMX KPUB 
je Kao ja je caM moceKao Weno (ApBo), a aKO HlopMye, fa WaTM PBOCTpyky WeHy, 
akKO IIpM3Ha, jeqHOcTpyky. AKO HeKO y3MMa yKpajfeHy cTBap, Ouhe cayyecHuK mpe- 
CTYMHMKy UM KasHuhe ce jeqHako Kao um OH. JIonoB je u OHaj KO TajHO uM 6e3 Opyxxja 
BplIM Mpecryn, Wa ce He KaxKHaBa HM OfcellakeM yjla, HUTM cmphy. Onaj Ko Bpumm 
HacuslaH IIpecTy Ca opy2xkjem, uM 6e3 opyxja, y KOjem roy Ja je MecTy, Ka>KHaBa Ce 
mo 3aKouy~ (cmoBo K, rmasa 23). ,,OHora Ko Wybauka Mocme NOxKapa uM Oposomoma 
wim y cpyuieHoj Kyhu, 3aKoH ocyhyje 7a HayoKHayu YeTBOpOCTpyKy WeHy yHyTap 
jeqHe rogue, a momo upobe roquny java, 2a WaT jeqHocTpyky BpegHoct. Ucto 
BaKM UM 3a OHOFa KO y 310j HaMepM OBO (TO jecT ombayKaHe CTBapM) NpuMa. (3aKoH) 
He IIpuxBaTa IbauKallle KOju M Mpe ocypfe Bpahajy onmauKaHo, Hero ux ocybyje fa 
llaTe YeTBOPOCTpyKy BpefHOcT. AKO HEKO CUJIOM OTMe IIOKpeTHE CTBapM, yY OKBMpy 
jenHe roy{une, yKONMKO ce NOTBPAM KoMMIMHa uM usrMe_ cTBapu, Maha YeTBOpoc- 
TPyKy Bpef{HOCT; aKO Ce Ca3Ha 3a HaCM/IHYy OTMULLY, a CBeJOUM He pemo3sHajy yKpa- 
eH, OHaj KOju je IpeTpMeo HacumHy OTMULY Faje U3jaBy HOA 3aKmeTBOM U FOOuja 
Of, KpajybMBIa CyMy jefHaKy U3jaBybeHo] BpefHOCTU yKpajjleHe MMOBMHe. OnU Koj 
ca opyxKjem HallaqHy m pasapajy Tyhe FoMoBe MIM HMBe Ka%KbaBajy ce CMPTHOM 
Ka3HoM® (cmoBo A, rmaBa 12). Hapeyeno mpema: Matuja Baacrap, Cuniiaima (ca 
CplickocmoBeHckor jesuka upeBena Tatjana Cy6ormu-Tony6osuh), Cprcka akaze- 
MMja HayKa M yMeTHocTH, beorpag 2013. 
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3. PASBOJHULMITBO Y HYIMIAHOBOM 3AKOHUKY 


3.1. Pas6ojHmuTBo y J[yuiaHoBoM 3akoHNky U3 1349. roqmue 


C o63mpom Ha UnHeHNLY fa je pas6ojHuMITBO MCLpmHo perymMcaHo 
y Cxpahenoj cuutarmu, Ha cabopy ofp»KaHom 1349. roquHe y Cepy, 3a- 
CTyllaHo je CTaHOBMUITe Jfa Cy Ce IPpOTMB pa360jHMKa More KOpucTuTu 
ylpaBo ogpey6e o pas6ojHuuTBy Koje cy 6ume pommcanHe y Cxpaheuoj 
CMHTarMM UM fa HUje 610 MoTpeGe ya ce u3HOBa Mponmuty.!? Umax, y Ly- 
IUaHOBOM 3aKOHMKy M3 1349. rofmHe HMCy y MOTMYHOCTM M30cTaBbeHe 
HOpMe y KOjMMa Ce CHOMMHe OBO KPMBMYHO Jeno, jep ce OHO TOMMEbe y 
jeqHoM unany: ,,. [paycKa 3em7ba, LITO je OKOJIO rpaja, LITO Ce Ha Oj OTMEe 
WIM yKpaye, fa iaTu cBe TO oKomMHa“ (47. 126).7? Tponmcana je KomeK- 
TMBHa OJTOBOPHOCT Cena unje Ou ce MOBplIMHe rpaHuuMae ca rpagcKom 
3a ITeTY Kojy cy pas6ojHuym yunuuan.”! OnropopHoct cena je Fomasuna 
y o63up camo y cily4ajy ja ce HMfje Halao KpuBay.?? 


3.2. Pas6ojHumTBo y J[yulaHOBOM 3aKOHMKy 
mocne FonyHa M3 1354. roqune 


C o63upoM Ha 4MmeHMIy Ja ce CXBaTalbe 3acTyMaHO Ha caOopy 
1349. roqMHe Huje NoKa3a70 ecbuKacHMM, JJOHETAa je OfIyKa Ja ce MocBe- 
TM BeIMKa Naxkiba bopOu MpoTuB pas6ojHuka u onoBa y ZonyHn Jlyuta- 
HOBOr 3aKOHMKa 1354. ropuHe. Have, JoueTe cy HoBe ofpenbe Koje cy 
Ouse OuITpuje M McupmHnyje.”3 


IIppu uiaH Koju ropopm o pa3sbojHumTBy jecre un. 143: 1 aKo ce 


Habe pas60jHux, Koju upohe Kpo3 oOmacT KpajuMiHMKa, U Wbauka rye 


TO], M omeT ce BpaTM c nmeHoM, fa MMaha KpajummHuK ceymMoctpyKo™.”4 


19 A. Conosjes, 3axonogaeciieo, 198. 


20 UnavHosn HaBefenm upema: Huxona Pagojamh (upup.), 3axonux Llapa Cite@ana u 
Aywana 1349. u 1354, Cpricka akajjemuja HayKa M yMeTHocTn, Beorpag 1960. 


21 ‘Bophe By6ano (upup.), Tywanoe 3axonux, 3aBoy 3a yubeuuKe / Cry>xK6enm ria- 
cuux, Beorpag 2010, 204. 


22 Crojaw Hosaxosuh (upup.), 3axonux Citiepana Tywana, Lapa cpiicxoi 1349. u 
1354, Beorpay 1898, 223. 

23 A. Conosjes, 3axonogaeciieo, 198. 

24 Aubennun (Angelini) napogn fa je ,KonupuKxayyja Credana [lyuaHa HampaBua or- 
POMaH Kopak HalIpeg, y TauHoM oppehuBawy KpuBMUHMX Jemta UM HOBYaHe Ka3He Koja 
je ca Huma ToBesana’ (,,la codificazione di Stefan Dusan aveva compiuto un notevole 
passo in avanti nella precisa determinazione del crimine e della pena pecuniaria ad esso 
connessa“) jep cy y 3aKOHMKy ,,ompehene pasHe HOBYaHe Ka3He 3a pasiManta KpuBMY- 
Ha flea IpemMa wuUxoBoj TexMHM (,,con la fissazione di un tariffario per i vari reati, 
proporzionato alla gravita“). Koy, wexux Jjemukata cy ulak Ka3He 3aBMcMe Of cTare- 
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Oza ogpen6a upeacraByba WonyHy a1. 49, Koja mponucyje OMroBOpHOCT 
KpajMlHMKa 3a yay] HelpujatTemcKe BOjcKe KOjy OH He Om 3ay{pxKao Ha 
MOBpaTky “3 3emybe. Topopu ce o 6op6u mpoTus pasbojHuKa, Koja mpey- 
cTaByba JYKHOCT BOjBO,e-KpajmuHuKa.*> Have, Bractena Koja je 6una 
AyxKHa a wyBa rpanmyy, Guna je AyKHa M Ja je 4yBa Of pasb6ojHMKa.”° 
Y oBomM uaHy ce ropopu 0 pasbojHuyuMa KojM Ou yuan u3 pyre yp- 
*KaBe y WapeBy ApxKaBy pay mena.?” Opropopuoct je HacTajaa camo 
aKO KpajMIIHUK He 6M clIpeyMo UusiaxKere pas6ojHUKa M3 [[prKaBe, a He 
TIP! HMXOBOM yiaxery y ucty.”® Jlakne, BlacTeIMH — KpajMHMK je yBeK 
Mopao jla ce OpaHn (moMohy BojHuka Ca CBOjMX MMatba) OF Tyhe BojcKe 
pa36ojxuka, jep my je 6110 sanpeheHo HOBYaHOM Ka3HOM.”? 


Un. 145-150. mpeyctapmajy noKxyuiaj 6op6e npoTus pa3sbo0jHnka u 
MOTIOBa. 


Y un. 145.°° npensuhena je KomeKTUBHa OfTOBOpHOcT®! cena 3a cay4aj 
CKpuBatba pasbojHuka y ceny. Im HopMe je Ousa emmmMuHaluja mpode- 
CMOHa/IHMX KpayybuBalja M pas6ojHuka 360r yuecTamocTu Bpliera OBMX 
KpMBM4HMX pena.>* Kako kaxe TapaHoBCKU, ,,HMje Ty y IMTarby camo jJe- 


lke IpulaqHoctu yumuMoua pena. Paolo Angelini, ,,influenza del Diritto Criminale 
Bizantino nel Codice di Dugan 1349-1354% BuCavrivé Sbpperkta, 21(1)/2011, 248. 

25 A. Conosjes, 3axonux Lapa Ciiedbana Jymana 1349. u 1354. iogune, Cpricka akaye- 
Muja HaykKa U yMeTHocTH, beorpay 1980, 282. 


26 CC. Hosaxosnh, 231-232. 
27 'B. By6ano, 204. 

28 A. Conosjes, 3axonuk, 282. 
29 ‘T. Tapanoscxu, 35. 


30 __,,3amosega yapcTBo Mn: Ilo cBuMa 3eMybaMa, UM TO TpafOBMMa, UM T10 2%KylaMa MU 10 
KpajuTMMa MonoBa M pas6ojHuka Ja HUje HM y UMjem mpepeny. U opum HayMHOM 
fla ce ykuuHe Kpaha u pas6ojHumTBo; Y Kojem ce cemy Habe nom0B umm pas60jHUK, 
TO Cemo fa Ce pacie, a pas6ojHMK fla ce CTpMormaB O6ecH, a MOMOB fa Ce OCHeMM, a 
rocioflap cea Tora ja ce FOBeffe CBe3aH LapcrBy Mu, ja maha cBe WTO je yaMHUO 
pa360jHuk UM NOMOB Of MOYeTKa, M ONeT fa Ce KASH KaO JIONOB UM pasOojHMk.~ 


31 Wucruryt KonextuBue offoBopHoctTu HoTMye m3 cTapor cplickor o6muajHor mpaBa 
(kaja ce Hallay, Ha oco6y m3 3ajeqHMue CxBaTao Kao Hallay| Ha Ueny 3ajeqHuMLy, a 
M HojenuHar je Ovo cxBahew Kao mpescTaBHMK cBoje 3ajeqHute). nak, komeKTuB- 
Ha OATOBOpHOCT ce y J{yllaHOBOM 3aKOHMKy jaBsba 3HaTHO pele, jep je mpeaBuhena 
»caMo y ofpeheuum ciydajeBuma uspuunTo upesBubheuum 3aKonuky“ (,,solamente a 
determinate fattispecie espressamente previste nel codice“), nox ce 3a BehuHy JemMKaTa 
OfToBapa Ha OCHOBY MHAMBUAyamHe ofroBopHoctn. P. Angelini, ,,Linfluenza‘, 227; P. 
Angelini, ,,The Code of Dusan 1349-1354", Tijdschrift voor Rechtsgeschiedenis / Revue 
@ Histoire du Droit / The Legal History Review, Vol. 80, 1-2/2012, 90; Tparom Jestuh, 
Tparopy6 Tonosuh, Hapogna tipasna ucitopuja, Yausepsutet y Beorpagy — Ipas- 
uM daxyntet, beorpag 2015, 79. 

32 A. Conosjes, 3axonux, 294; Hh. By6ano, 205. 
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Kjlapaljuja KpuBMdHe 3aOpaHe, Hero uM mpormac bopbe Ha yHUUITaBawe~ 
nomopa wu pa3s6ojumxa.*? Onmte jemcTBo je yipaBo ,,Hajjaye cpey{cTBO 
KojuM ce []yuiaHoBO 3aKOHOfaBCTBO CAYKM MpoTMB MHOrMx rycapa’*4 
OxakBa ogpeq6a je OHeTa 3aTO UITO je [pxKaBHM allapaT cpeqHOBeKOB- 
HMX [pKaBa 610 CKpomay, Ma je 360r Tora My CplcKOj [pxKaBu y cpeybeM 
BeKy HaMeTHYTO OpraHuUMa BaCTM TepuTOpMjatHUux sajeqHula M CaMMM 
TepuTopyjatHMuM sajeqHUiama fa Boye reHepamuy uctpary.*> Vicrpara ce 
CHpoBOgMsa TaKO UITO 6m ce Ha 360py 1OKaIHMX CTaHOBHMKa CaciyuasM 
yuecHUlM, Koj cy 6umm y o6aBe3m fa MMeHyjy MO3HaTe TOMoBe M pas- 
6ojHuxe. Jlonasuno0 61 Oo riacatba, a Ou ce jeqHormacHo mim BehvHoM 
TmacoBa OfpeqM0 KO cy UpodecwouanHN AoMOBM uM pasOojHULM, a OHM 
6 ce Mpeyanu ppxKaBHoj BracTM Koja 6m ux KasHua.*° To sHaqu sla cy 
ce cyquje ,,WapcrBa mu?’ ocnambame Ha McTpary clipoBeseHy y cea, a, 
CaMO M3y3eTHO, OBaj MOCTyIaK Cy MOI/le NOKpeHyTM UM cyAMje ,,WapcTBa 
MM, y CilyYajy Ja HEKU podecnoHaHM ONOB MIM pas60jHuk He Ou Ono 
peat BacTu, Hero 6M HaKOH Tora 6M0 OTKpMBeH y TOM cemy.>® Ilorpe6a 
3a OILITOM McTparoM Ce jaByba jep cy pasbojHuyn yrpoxaBann caobpahaj 
M IpOMeT Tako WITO cy HallafamMm TproBye uU NyTHUKe, Ma je Ouno0 noO- 
Tpe6Ho He camo fla ce YUMHMOMM [ema Ka3He, HeTO M la ce pasO0jHUMITBO 
Kao MojaBa cacBMM yknouu.*? MU pas6ojHuk mM rocnogap cena 6u burn 
KaoKbaBaHu cmphy, a rociofap cena 6” 6uvo0 u y ObaBe3M fa HayqOKHayu 
cBY UlTeTy, WITO MoKa3yje qa cy deysamHM rocnoyapu Oui HajozroBop- 
HMjM Kay 6M ce y cemly Halao MpodecnouanHn pa3s6ojHuk wu mono0B.*? 
Jlakne, OHM Ou Ou KaxkKHaBaHM CTpoOrxe Of, pas6o0jHuKa y cilyyajy He- 
Mapa M HeMm3BpllaBatha ObaBese ommTe uctpare.*! Hojam ,rocnopapu“ 


33‘ T. Tapanoscxu, 296. 
34 A. Conoxjes, 3axonogaecineo, 198. 


35 Hyua Kpuanuu, ,,Konextusua ofroBopxHoct y /lyuiaHoBom 3aKoHuky*, Cro6oqaH 
Teposuh (yp.), paenu scueoim, 10/2011, Tom 2, 418; Bubana Mapxosmh, ,,Pa360j- 
HuuTBO’, /ICCB, Beorpag 1999, 621. 

36 ~~“ T. Tapanoscxu, 569-570. 


37 Tepmux cyauje ,apcTBa Mu“ ce Kopuctu camo y um. 139. u 148, a y un. 157. u 161. 
ce KOpiicTM M TepMUH ,,cyquje yapepu~. 30pan Mupxosuh, ,,Cyauje ‘uapcrBa mi 
TyuiaHopor 3aKonuka‘, Cuma Tupxosuh, Kocta Uasourkn (yp.), 3axonux yapa 
Citepana Jymana: 360pnux pagosa ca Hay4noi cKyiia ogpmwanoi y CAHY 3. ox- 
ito6pa 2000, tioeogom 650 ioguna og iipoinawerwa 3axonuxa uapa Ciedana [yma- 
na, Bbeorpay 2005, 24. 

38 3opan Usoposuh, Jywanoe saxonux y pyckom oinegany, Catena Mundi, Beorpag 
2018, 94-97. 


39 ‘T. Tapanoscxu, 352. 
40 A. Conosjes, 3axonux, 295; 5. By6ano, 205. 


41 3. Mupxosuh, Cpiicxa ipaena ucitiopuja, Yuusepsutet y beorpagy — Ilpapun ca- 
Kymtet, beorpay 2017, 70. 
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Tpe6a TYMa4YMTM Kao ,,MMaOUM KOju cy y cemy ceyenm u celomM cBOjMM 
camu yipapann’.*? Hanocnerky, cemo ce KaxKbaBasl0 KOHOUCKaLMjoM 1 
pacembaBatbem.*? 

IIponncano je ya 6M Ha MCTM Haun OMIM KaxKHaBaHM ,,M KHe3OBU, 
Mu mpumuhypy, u BlapauM, U IpecTojHMMM, U YeNHULM, KOjM ce Hama3e 
yupaBybajyhu cenmuma u KaTyHuMa’ (...) ,aKo ce Habe Ko] HMX ONOB MIM 
pas6ojHuxk® (a. 146). Ipema Hopaxosuhy, KHe30BM cy ,,ceocKe M KaTYH- 
cKe CTapellimHe M0 CeBeposallayHMM CTpaHaMa, Jlabe Oj] yTULaja TpuKo- 


ra‘, a mpumuhypm cy ucro To, aim ,y KpajeBuma 6nwKe ca [puma 


Panojauh rosopu ya je ,upumuhyp macrupcKn mornasnua’,* a By6ano 
ra JedMHule Kao ,,cTapelimHy Baawikor KatyHa’.*© Baayanay je yupaB- 
HM UHOBHUK KOjM Ce Hamla3Mo y BaCTeOCKMM WIM UpKBeHMM cemmma.*” 
IIpecrojunk je 60 ,,Hayq30pHM OpraH Ha BlaCcTeMHCTBy, a UeHMK je 
TojaM KOjM Ce KOpMcTMO 3a CBe yipaBHMUKe (of yipaBHMKa ca WBOpa 0 
yupaBHMka Ha MaHacTupcKom umapy).** JJakne, y OBOM ulaHy ce ropopu 
0 ofroBopHoctu”? yHyTpalirbe aqMMHMCTpalMje BracTenMHcTaBa, jep 61 
BlaqaouM OATOBapasn Mpey, [pkaBom y cay4ajy Hepaga.°? 

Victa ka3Ha Kao ona IpeyBuhena 3a pasbojHuke u MonoBe NpeyBUhe- 
Ha je 3a roctiogape y cmy4ajy Kajfa cy ,,BlaqjailMm u3BecTUIM rocnopape, a 
rocnoyjapu ce HallpaBMM Kao fla He 3Hajy~ (um. 147). OBaj umaH ce OfHO- 
cM Ha BylacTemy Koja je yupaBybama cenom.>! To 3Haum fa ,,Blaganyn He 
6u ofroBapamm 3a cuTyauMjy mpeyBubeny y mpeTxoqHOM ulaHy yKOIMKO 
6M M3BpLIMAM ObaBesy M3BelTaBalba TOctogapa O pasbo0jHuyMMa M 710- 
MOBMMa, a rociiofapu He 6u y3enu y o63up usBeulTaje. Taga Ou OfroBa- 
pamm camo rocmogapu.°? 


3aKOHMK Jjabe TOBOPM O CyCKOM TIOCTyIKy IpoTMB mpodecnonar- 
HUX pasO0jHuka M oNoBa: ,,CypMje, Koje LapCTBO MM MOCTaBM 10 3eMyba- 
Ma JJa Cye, aKO MMULy 3a WITa OuN0, 3a pasO0jHuka UM ONOBe, MIM 3a KOje 
6u0 Cy[{CKO pelliere, Te IpeHeOperHe McMO cymUuje WapcTBa Mu, WIM 
UpPKBa, MIM BlaCTeIMH, MIM KOjM OU0 YOBeK, TH CBM ja Ce OCyfe Kao He- 


42 C. Hosaxosuh, 233-234. 

43 T. Tapanoscxu, 350. 

44  C. Hosaxosuh, 233. 

45H. Pagojumh, 128-129. 

46 ‘5. By6ano, 205. 

47 C. Hosaxosnh, 233. 

48  'B. By6ano, 205. 

49 By6ano ropopy o ,,kKoMaH{HOj ofroBopHoctu®. Bug. ibid. 
50‘ T. Tapanoscxu, 216. 

51 <A. Conosjes, 3axonux, 295. 

52 TT. Tapanoscxu, 216; 5. By6ano, 206. 
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HOCIyWHUYM WapcTBa MM” (a7. 148). Cau (upKBa, BalacTemMHM M CBaKM 
pyr yoBeK) Cy MOpasM Ja usBpUlaBajy CyqcKe HapeyOe o pasbojHuun- 
Ma M MonOBMMa (Koje cy MMazle onuITeObaBesHU KapakTep) umm Ou Ounu 
KakbaBaHM Kao ,,HenoctymHunM:°? To sHaqm ya 6m Gum KaxKHaBaHn 
Kao Uy ciyyajy fa HMcy Nocnymanu WapcKy samoBect.™4 


Crequ ofpen6a 0 HocTynkKy M JoKa3sMBalby y cilyyajy XBaTatba pa3- 
6ojHuka Ha Jey. ,OBMM HadMHOM Ja Ce Ka3HM JIOMOB VM pas60jHUK JO- 
ka3aHu. Vi oBakBo je JOKa3suBatbe: AKO Ce CaMO JIMIe yXBaTU Y HMX, MIM 
aKO UX yxBaTe y pasOojHMMTBy uu Kpahu, umm ux Mpepa *Kyta MIM cena, 
WIM TOCHOpapy, UM BlacTena, KOjM Cy Haj, HMMA, KaKO je BMINe yMcaHo, 
TM pas6ojHuM MU MONOBM fa ce He HOMMMyjy, Hero fla ce ocmene u Obe- 
ce“ (a7. 149). ,,JImue“ ce cMarpamo HajBaxKHUjMM, HajjaauM foKa3om. Ilog 
OBMM TI0jMOM Cy ce HoypasyMeBasIM U OCYMHMYEHM KO], Kora 6M Ce Halll- 
ja yKpajleHa cTBap, M cama yKpayena crBap.°° [[pyrum peunma, moja 
,»luue“ He WpeycTaByba camo ocoby, Beh u corpus delicti Koy Kpahe.°° 
IIpapuna ce pasnuKa u3smMeby pa36ojHuka (Mim momoBa) yxBaheHux Ha 
qeny u pas6ojumka (mM nom0Ba) Koju Hucy yxBaheuu Ha semy.°” 3aKoHO- 
jaBall yY M3BOPHOM TeKCTY KOpMcTU TepMMH ,,oO1M4eHMje“ Koje je O3Hada- 
BajlO xBaTatbe Ha jeny.°® Pas6ojHuk yxBaheu ua jemy je oHaj pas6ojHuk 
Koy Kora je Halhea yKpajleHa CTBap, KOjM je 1M4HO yxBaheu y TOKy U3Bp- 
letra ea U OHaj KOjM je MpesaT %KyMM, cemy, rocnofapy Miu BractTenn- 
uy.>? JJoKa3Ha cpegq{cTBa y OBoM cilyyajy cy MpoHasasak yKpayfeHe CTBapn 
KO, OCYMHbM4eHOF, XBaTale YUMHMOWa Ha Fety u onuira ucrpara. 3a 
pa36ojuuxka yxBaheuor ua Jlemy je Ouia mponMcaHa CMpTHa Ka3Ha 6e3 MO- 
ryhHoctn nomusoBatba: 6u0 Ou ObellIeH, a HeETOBO TeNO OCTABeHO fa 
pucu.®! Hemoryhuocr nomumopatba ce HMjé OHOCHMIa Ha TOMMIOBatbe 
yUMeHO Of CTpaHe Bragaoua, Beh Ha OHO yUMHeHO Of CTpaHe cTpaHKe 
Koja je pasOojHuka (uM omoBa) yxBaTMsa, a KOje ce Ormefja y MyWTapy, 


53 A. Conosjes, 3axonux, 296; 'H. Bybano, 206. 

54  C. Hosaxosuh, 234-235. Bug. an. 136. 

55 5B. Mapxosuh, ,, onuuje, mye“, JICCB, Beorpag 1999, 547. 

56 <A. Conosjes, 3axonux, 296. 

57 3. Mupxosuh, Cpiicxa, 69-70. 

58 3aKoHojaBall He IpaBy pasamKy usmMeby oOmmuHor monmoBa M pasoojuuka. J]. Jestuh, 
II. Tlonosuh, 85. 

59 5. Mapxosmh, ,,ommuje, muye“, 547; C. Hopaxosmh, 235; Bh. by6ano, 207. 

60 Kao foKa3Ho cpeqcTBo IpoTuB mpodecnonamHUx MonoBa u pasOojHMkKa Ce He jaByba 
outyx6a Tpeher amua u3sHyhena Toprypom, jep CplicKo cpeybOBeKOBHO TIpaBo He 
mosHaje Toptypy (3. UBoposuh, 99-103). 

61 3. Mupxosuh, Cpiicxa, 69-70. 3aHnmmmbuBo je HaBecTM [Ja Ce CMpTHa Ka3Ha M3puuama 


yeuthe 3a MMOBMHCKa KpuBMuHa ela Hero 3a yOucTBo. Cphau Iapxuh, ,,Kasue% 
JICCB, Beorpay 1999, 269-270. 
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O/HOCHO Mupewy.© YkoruKo 6u ce Me“ Halo Koy, OlTy2KeHor HaKOH 
WTO 61 ONTyKeHM 6Mo0 onpaBsaH Ha CyAy, KasHUIM OM Ce OHM MOpOTHU- 
UM Koj cy kpuBya onpaBaanu.© Tpe6a HallomMeHyTu fa ce HUje IpaBuita 
pa3simka u3Meby npunayqHuka pasimunmTux cramexa. Viako cy y cpricKoj 
UPKaBM MOcCTOjamM CTanexKuU, ycney, Yera je MOcTOjana cTamelika HejeqHa- 
KOCT y pa3HMM rpaHama lpaBa (y Ha4yemy ce 0 TOMe BOAMIO patyHa uy 
KPpMBM4HOM UpaBy),™ y mormeqy HeEKUX KPMBMYHUX Jena y Koja chayja u 
pas6ojHuuTBo, TIPMMTAaHUYM pa3sIMviuTUx CTalexKa Cy UCTO KaxkKmaBaHy. 
Pasnor 3a To jecTe WTO ce pas6ojHumTBOM 6aBusa u Bractena.™ IInrawe 
je. MehytuM, KomuKo cy oBe ofpenbe y Mpakcu 3ancta cupoBobeue, jep 
HOcToje IpuMepu KOjU MoKa3yjy fa je pasOojHUMITBO Hajyeuthe KaxHa- 
BaHO HOBYaHOM Ka3HOM, a He cmphy, momytT mpecyye Kojy je JoHeo m14- 
HO Wap [yuaH, y Kojoj je je mmahena HOBYaHa Ka3Ha 3a pasO0jHUITBO 
mpaheno Ty4oM Ha xMmaHpapcKoj 3em7pu.©° 

Y cnyuajy HemoctTojaia mpaBor 4oKa3a, bu70 je mpeyBulheno mpa- 
B]jakbe 2Ke71e30M, OJHOCHO TOceOHUM OO1MKOM Boxjer cyja, Koje je mpo- 
mmcano y un. 150.°” Oxo ce cacrojano y ToMe WTO 6M OIITyKeHM HOCMO OF 
I[PKBeHMX BpaTa JO ONTapa, M MOMOKMO Ha OVITAp, YCMjaHo %*KeMne30 Koje je 
u3Baquo u3 Batpe.® Axo 6u paHe 3apacie mocne ofpehenor Bpemena, TO 
je 3Haummo ya je oH ce6e onpaBaao. Y cynpoTHoM Ou ce cmaTpaiio fa je 
Kpu.°? 3a pasmuky of MpeTxogHor u1aHa, oBfe je 1peyBuhena Moryhuoct 
nlomutoBatba.’? Huje Hu M3pwauTo MporMcaHa Ka3uHa, Ma je TapaHoBcKu 


62 Hajyemhu nawmH usBpulema KpuBMUHOT Feta MrHOpMicawa cygqMjmHe Mpecyye y 
lpakcu je yupaBo 6uso Kpulere 3a6paHe mupera. 3. UBoposuh, 105-109. 


63 5B. Mapxosmh, ,,[onmuje, nue’, ICCB, 548. 


64 Ilpmmepa pagu, npaByza ce pasiMkKa IpeMa yYYMHMOWy KpMBM4HoOr Jena, OHOCHO 
HeKa KpMBUUHa Jela cy MOIMa yYMHMTM camo UpMnagqHMuM ompeheuor cramexa. 
Kog Behuve KpuBMuHMx feta Koja cy MOIa yYMHUTM IpuMayqHMuM cBMXx cTamexa, 
3aKOHMK IIpomucyje cTpoke HOBYaHe Ka3He 3a BylacTemy, Kako Om ce o6e36equMmMa 
eKOHOMCKa jeqHakocT u3Meby Bractese 1 HIDKMX CTaslexKa, amu je BllacTema u3y3eTa 
Of] Te7eCHOr Ka2xKbaBalba, OCMM y Cily4ajy Bpllera HajTEKUX KPUBMYHUX Jena. Bug. 
H. Kpuannu, ,,Cranemka HejeyfHaKocT y Ka3HeHOM UpaBy /ymaHosor 3aKOHMKa , 
Ciipanu ipaenu scueoim, 3/2012, 41 nu mame. 


65 ‘T. Tapanoscxn, 280, 353. 


66 3. Mupxosuh, ,,BusanTujckn yruuajm Ha KPUBMIHO TpaBo y CpeqbOBeKOBHO] Cp- 
6uju - mormequ Teonopa Tapavoscxor m Anexcauypa Comosjesa‘, 3. Mupxosmh, H. 
Kpupannu (yp.), 360pHux pagoea 125 ioguna og poheroa Anexcangpa Bacumesuua 
Conoejeea, Ipasun dbaxyatet YuuBep3uteta y beorpagy, Beorpag 2016, 161-162. 

67, axo Ko morepa cyyjom pa360jHuka mM jomoBa, a He 6yze qoKa3a, [ja MM je or- 
paByawe 2Keme30, LITO je OMpesMN0 WapcTBO MM, fja Ta y3MMajy Ha BpaTMMa WpKBe- 
HMM M3 OFba, Mf fa Ta MOCTaBM Ha CBeTOj Tpiesn. 

68 He nocroje nofayM Koju roBope 0 UpuMeHM oBe oppenbe y mpaxcu. C. hupxosuh, 
»boxju cyn, ICCB, Beorpag 1999, 53. 

69 3. Mupxosuh, Cpiicxa, 69-70. 

70 3. UBoposmh, 105. 
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ollao 0 He TocpeqHMM IyTeM, mpeko un. 116.”! On je saxmy4no fa je 
o6v4HM pas6ojHukK Mopao Ja aT roby y M3HOCy BMLecTpyKe Bpey- 
HOCTM ykKpagfeHe crBapu.”* IIpema TapaHosckom, opa ofpen6a ce HMje 
OfHOcMIa Ha ,,0OM4He TOMOBe M pasbo0jHuKke (O6u4HO pa3s60jHULITBO ce 
cacTojano y MojequHayHoM ofy3umMaty Tyhe crBapu), Beh camo Ha mpo- 
cbecMoHamHe M Ha OHe yxBaheHe Ha Jey. OH HaBOgM Jfa je 3a CIIOpoBe O 
pa360jHMWITBy M O ApyruM TelwKMM KpMBMdHMM JemuMa Ov0 HafiexKaH 
ApkKaBun cy (WapcKu jyroBM mm pesepsarta),’> up 4emy ce MocTymak 
HOKpeTao 110 ciyxK6eHOj Ay2KHOCTM y ciyyajy MpodecuouamHux pa36oj- 
HUKa MM JIOMOBa, a MO IpMBaTHO] Ty2KOM y ciy4ajy oOOm4HUX pas6ojHiuka 
u momosa.’* Usoposuh cmatpa ya je TyMayere TapaHosckor morpeliHo 
M fa He Ou Tpebano pasyBajaTu mpodecuonamHe UM ,,061M4He~ MONOBe U 
pa36o0jHnke, jep, mpema Usoposuhy, anaiusupaHM wiaHoBM paBe pa3vn- 
Ky ,,IIpeMa KpuTepuijyMMMa JOKa3HOTr Cpey{cTBa MU 3abpaHe MUperba’, Ta On 
610 onpaBsaHo UpaBuTu pasiMky usmMehy obmuHe Kpahe u o6m4Hor pa3- 
6ojHumtTsa ut ,,o61m4He* Kpahe u ,,o61maHor pas6ojHmursa.’> Un. 150. je 
Tlocileyrba Oppey6a M3 HOBeNe O pas6ojHMyMMa MU oMOBMMa.’° 

Un. 157-160. cy nocsehenu 3amirutu WyTHMKa Of pas60jHMka MM 710- 
110Ba, J[y2KHOCTMMa Jia Ce IlyTeBU 4yBajy, M pasHMM HakHajlaMa WITeTe JO 
Kojux 6M FOUINO y cry4ajy Kpllerba OBMX O6aBe3a.”” 


Iponncana je 4yxHocT Kecbannja’® ya mocTape crpaxy Koja 6m 4y- 
Bayla yTeBe Of pas6ojHuka M momosa (um. 157).”? YkonmKo 6u umak Jo- 


71 Ko mro Habe y yapesoj 3emmbu, Jfa He y3Me, Te Ja He peKHe, Bpatuhy, aKo Ko N03Ha, 
akO JIM IIPMXBaTU, WIM y3Me, Ja WaTM Kao TaT uM pas6ojHUk, a WTO Habe y Tyhoj 
3e€MIbU, Ha BOJCUM, Ja HOCM Ipey, Yapa M BojBoLy’. 

72  T. Tapanoscxnu, 350. IIpernocrapma ce fa cy oBe KasHe ypehene mpaBumuma o6u- 
YajHor WpaBa mM fa cy One Ouse Mo3sHaTe CBMMa, LITO Hac JOBOAM TO 3akyu4ka a 
je baxTuukn (mwako He mM @opMamHO) HocTojao npaBHN Ayanusam. Bug. Huxona ®. 
Tasxosuh, ,O6udajHo mpaBo‘, /ICCB, beorpag 1999, 455-457. 


73 3a HajrexKa jena cyfMo je MM4HO Brlayjap KOjM ce CMaTpaoO HajBUIMM cyqujom. (3. 
Mupxosuh, Cpiicxa, 71.) Anak, Ha ocHosy yu. 145. 1 148, Moxe ce 3aKbyuNTN Aa Ou 
y Npakcu, 10 mpaBuny, opraHM AoKamHe 3ajeqHUle MopamM Ja MHUMpajy Wocrynak 
IpoTMB NpodecnonatHMx MonoBa Mu pasbojHuKa. (3. UBoposmh, 93.) 

74 T. Tapanoscxu, 272-277, 350-352. 

75 3. Usoposuh, 109-110. Moe ce 3axkmyunutu fa TapaHoBckm upuxBaTa Tpofeobuy 
mogeny Ha ,06mmuHO pas6ojHuMITBO, NpodecvouanHo pa3s60jHMITBO Mu ObMTHO 
pa36ojHumTBo, JoK Usoposuh npuxBata 7Bozeobuy Nopeny Ha ,,061m4HO" pa36oj- 
HMIITBO U OOM4HO pa3sO0jHUUITBO. 

76 <A. Conopjes, 3axonuk, 296. 

77 C. Hosaxosuh, 243. 

78 Kedanuje cy katleTaHu, ofHOCHO rmaBapu rpaposa. (Ibid., 240.) 

79 [Me ce Hamla3e 2Kylle CMecHe, Cela IIpKBeHa M WapeBa, M BrlacTeocka, mu Oyfy cMec- 
Ha Ceyla, U He Oyfe Hay, TOM >xyIIOM jeqHora rocnofapa, Hero ako 6yzy Kecbamnje u 
cyquje WapeBu, Koje je MOCTaBMO lap, fa MOCTaBe CTparKe 10 CBMM IyTOBMMa, Mf Ke- 
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WO JO Hallaya, Kedamuje cy Ouse Ty2KHe ja Wate wTeTy ouTeheHom u3 
COlcTBeHe MMOBMHe. CBoj Tpomak cy HalimahuBanu of crpaxkapa Koju 
cy HecaBeCHO BplIMsIM CBOje ObaBese, M Of, CaMMX pasOOjHUKa M OMOBa 
y cnyyajy ma cy yxBahenn.®? Cena Koja ce nomMMy HMCy caMo ,,B/acTeo- 
ckKa“ u ,,apeBa’, Beh u UpKBeHa, OJHOCHO I[pKBeHa cesla ,,He CaMO fa ce 
Tora He ocmo6ohasajy, Hero ce Yak CHOMMY Tope ceva BlayqaoveBux U 
Bracteockux**!, C o63mpom Ha uMeHUIy a cy Kecdbanuje mmahane camo 
HOBYAaHY CYMY, MOxe ce 3aKbYYMTU a je HUXOBa OFTOBOpHOCT Ouza 
rpahaucxa, a He KpuBuuna.®? 

UyBatbe ctpaxe je mpezBuheno mu 3a cena koja cy ce Hamla3u7la OKO 
HallyllTeHux Opya: ,,AKo je 1ycro 6pyo Melby »xynama, cella OKo/IHa, Koja 
cy OKO Tora Opda, Ja 4yBajy CTpaxky, ako He yuI4yBajy CTpaxxy, WTO ce 
YUMHU y TOM Opyly, y WycTOWIM wWTeTa WIM pas60jHUMTBO, wim Kpaha wim 
Koje 310, a utahajy oxomHa cena, KOojuMa je pedeHo uyBaTM yt (uz. 
158). Ykonuxko 6u Four0 Fo ulTeTe, cen je 6u10 KOMeKTMBHO OATOBOpPHO 
3a wy.®? Opaj ua IpescTaByba HOBY BPCTy OMUITer jeMcTBa KOjy je yBeO 
lymanos 3axounk.*4 

HecmetaHo lyToBalbe TproBalja Kpo3 Cponijy je 6un0 o6e36ehexno 
jou jeqHOM Hopmom. ,,Kynyu, Kojm 1pomase Hohy, Ha Hohuure rye yoby, 
aKO MX He IIpMIlycTu Balafanaly uM rocnoyap cena Tora, 4a WpeHohe y 
celly KyIIjM, 10 3aKOHY WapeBy, KaKO je y 3AKOHMKy, aKO WTO u3sry6u 
HYTHUK, OHaj TOcHosap, M Blayamaly u ceo cBe fa Wate, jep MX HMCy 
y ceo nyctunn® (4m. 159). Tpe6a Hanomenytu ya IIpuspenckm mpenuc 
J|yuiaHOBor 3aKOHMKa He CafpoKU peyn ,y cemy“, OK Ux Cape CBM TIpe- 
mucu cTapuje peyaxumje. ofarak ce cacToju y Tome wTo 6m ceo of- 
roBapao y ciyyajy fa y cey Hcy upMicyTHM rocnogap u ympaBHux.®? 
O6jaterbe OBe HOpMe Ce CacTOjM y TOMe WITO je O6aBe3a MpegpBuhena 3a 
ceo, a Bllayjanaly Mma ynory ,,3acTyMHMKa KonekTMBa‘.°° Ha ocHoBy oBor 
ylaHa, Cey10, OMHOCHO yIIpaBMTewbU Cella M rocnogapu, Ousu cy y obaBesu 
la o6e36ene mpeHohuuite TpropyMMa uM ApyruM nyTHUUMMa. YkonMKo 6u 
HYTHUK WpeTpueo witety 360r Hohera BaH cella jep My HMicy UpyxKeHu 
upenohuuitre mu 3auiruta y ceny, upeTpibeny wiTery cy 6uan y obaBesu 


cbanmjama fja Upefapy WyToBe, uM fa Ux UyBajy Ca CTpa2KaMa, M fla, aKO Ce KO OMlbauka 
UMM WoKpape, MIM ce Koje 310 yHMHU, Taj Yac Uy Kedanujama, fa uM nahajy of 
cBora, a kedbamuje crpaxke Ja Tpaxe u pas6ojHmxKe M omoBe™. 


80 A. Conosjes, 3axonux, 303; H. Bybano, 209. 

81 T. Tapanoscxu, 95. 

82 Ibid., 388. 

83 'B. By6ano, 210. 

84  C. Hosaxosmnh, 241-242. 

85 <A. Conosjes, 3axonuk, 304. 

86H. Kpupannu, ,,KonexTuBua ofroBopHocr’, 423. 
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ja HagOKHasle yipaBMtesb, rocnopap, u ceo. 3aKOHMK He HaBOAM U3pu- 
YUTO KaKO je OJTOBOPHOCT 3a WITeTy Mopebena.®” 

MyHKyMjy 3auiTuTe TproBala M Kamyhepa uma vu un. 160.88 Caaxor 
HoKpayleHor TproBua (6e3 o63Mpa Ha TO Ja JIM je Hay] HUM yuuibeHa Kpaha 
WIM pas6ojHULITBO) UcIaTMO 6M AM4HO Brafjap, KojM je Mocme Morao fa 
TpakKM HakHafly WiTeTe OF Kecamuja VM Off BAACTC/IMHOBUX 2KYTICKUX TOC- 
nogjapa, Koju cy OumM y obaBesu Wa OpraHusyjy 4yBabe cTparKe Ha IyTe- 
puma.’ 3anpaBo, opye ce pay 0 [Ba pasmwuMTa uaa, a Mx Wpenncu 
ATOHCKe rpynie pasyBajajy. Mehytum, onn cy oBjle HaBeyjeHu y McTOM YIa- 
Hy jep je TO cty4aj y Crpyuikom u IIpu3penckom upenncy.”? IIpsu geo 
ylaHa (OHOCHO IpBu uIaH) je oMoryhaBao TproByyMa fa ce oOpate Wapy 
paaM HakHaje wTeTe, M Wapy fa ce HallmaTu of Kedanuja u of BalacTenn- 
HOBMX 2KYICKMX rocnopapa. J[pyrm feo ulaHa (OfHOCHO Jpyru uaH) ro- 
BOpM O HOoTpeOHMM ycioBMMa 3a IIpuMeHy oBor ulaHa. buto je noTpebHo 
a Ce IYTHMK, TproBaly un JlaTMHuH jaBM IpBUM CTparKama Ca leOKyI- 
HOM CBOjOM UMOBMHOM, KOojy 61 cTpaKe MmpeyaBare jeqHa Apyroj. Ykoun- 
KO 6M ce HelITO usry6un0, Kedanuje u crpaxapu cy buaM y obaBesu Ja 
HajjOKHajle WITeTy, WTO HaM ToKa3yje fla je, y Wpakcu, MoryhHocT yapa 
qa OfTOBapa CBOjOM MMOBMHOM IIpeyBMhena camo Ha manmpy.”! 3a Bpe- 
Me LlapcrBa, OfTOBOpHOcT Baagapa je Gua upumapua. IIpe”* u HakOH Tor 
BpeMmeua, OHa je Oua cylicuyujapHa: Blayap 6m Mopao a WaTM TproByn- 
Ma CaMO aKO MM Cen0, *Kylla M OKOIMHa He 6u HafoKHaquM wTeTy.”> 

Pa360jHuuiTBo ce y PakoBayKoM mpenmucy comme y a7. 191: 
aKkO pa3O0jHMK yKpajfle CBMbe Wapese, fa WaT OKOMHa, aKONIM Ce yK- 
pany cBurbe, Ja ce Cy CBMbap Ca 2KyIIOM, Ha WITO pekHe cyg. [oBo- 
PM ce O OATOBOPHOCTM OKOMHMX Cena 3a WTeTy KOjy 6“ Yap MpeTpuieo 


87 5. By6ano, 210. 


88 ,,AKo ce re forogqu Kojemy 6uno rocry, unu TproBuy, “iu Kamyhepy, Te My y3me 
WITO pas60jHMK WIM JOMOB, MIM KOja Toy] CMeTiHA, Ja My TM CBM Wapy, fa MM WaT 
yap, wTo 6yzy usry6unn, a yap fa Tpaxn Kedanuje m Bilacteny, Kojuma 6yfe HyT 
mpeyjaH UM crpaxe nupefane. M cBaku roct, u TproBa, m JlarmHMn fa Woxoyu mp- 
BUM CTpaxkaMa Ca CBMM ITO MMa M HOCH, fa Ta WpoBahajy, m crpaxka crpaxKn la ra 
lpefaje ca CBMM; akomM ce JorogM, Te WTO u3ry6e, Ja MM je WopoTa BeposocTojHu 
YAM, UITO peKHy 0 Ayu fa cy usryOunn, cC OHMM MOpOTHMIMMa, TO {a MM IaTe 
Kedbasvja u cTpaxxa™. 

89 A. Conosjes, 3axonuk, 304. 

90 C. Hosaxosnh, 243. 

91 Ibid. 


92 Kpam Munytuu je 1308. rogmue yao Ly6popyanuma TproBauke HoBmacTuye ra- 
pautyjyhu 3a mMxoBy UMOBMHY M UpesqBUseBIIM KOAeKTUBHY OATOBOPHOCT cezla 3a 
ulTeTy y Hemy yuamibeny. Y ciydajy Wa ceo He 6M UaTMNIO, UNaTMNO On ,,KpambeB- 

« F “« 
cTBo mu“. b. Mapxosuh, ,,Pas6ojHumTBo’, 611. 


93 'B. By6ano, 211. 
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Kpahom cBurba. Cy, 6M y CBAKOM KOHKPeTHOM Cily4ajy YTBPpAMo Ko je 610 
oyroBopaH u3Meby cBurbapa M rocnofapa «Kyle 3a OopaBak MU yuMHeHo 
KpMBM4HO Jeno y *xynu.?* Cyhere pas6ojHuky 3a Kpaby yapesux cBura, 
OMHOCHO cyhewe cBMHapa ca *KylIOM y cily4ajy Kpahe cavtiba je uso y 
HaIOKHOCTU CyAMja ,,WapcTBa Mu.” 


4, TEXKMUHA KA3HE U ®AKTOPU 
KOJM CY YTUMAJIV HA RY 


IloctTaBmba ce IMTabe »IIPAMCHOM Kojer NOTMAKOT WPWUHYMIla MOKE- 
MO ofpeyurTu ya mm he Ka3Ha (3a onpeheHo KpuBi4Ho feno) OuTu cpt, 
cakahewe mim 3aTBop*).”° 3ampaBo, OrmKa HU He MOCTOjM jep HeMa 710- 
rake Bese U3Mehy KPUBMUYHOr fea M Ka3He Koja je mpesBuhena 3a yan- 
HMOWa KPMBUUHOT Jeua, Ma OLTOBOp Ha TO Tpeba TpaxUTM y Lyxy Bpeme- 
Ha, 3aTO WTO je ympaBo ,,,yx BpeMeHa Taj Koju oppehyje Bpcry u Ay*XnHy 
Ka3He’ (,,it is the temper of the times that determines the character and ex- 
tent of punishment*).°” 


Morno 6u ce pehu fa je Ha TeKMHY KaxkKHaBakba YTUIMAIO HEKOIMKO 
daxtopa. IIpe cBera, BaxkaH dakTop MpefcTaBba yTUMaj BUSAaHTUjCKOT 
papa. Ono je yTMWalo Ha CplcKO MpaBo Ha TpM HayMHa: Hajlipe, MHOTU 
BM3aHTMjCKM IpaBHM 300pHUulIM Cy IpeBesleHM Ha CplIcKM je3mK M IIpM- 
MereHM y Cplickoj qpxasu. Jlame, mpuxBahenu cy pasHu MHCTUTyTU 
PUMCKOr IipaBa WpekoO Tpukux WpeBosa, a He USBOPHUX WaTMUHCKUX TeK- 
ctoBa. Hamocmerky, yHeTM Cy MHOIM Y1aHOBM U3 BU3AaHTMjCKUX KOAUU- 
Kaluja y cplicke (oxo 60 umaHosa J[yuiaHOBor 3aKOHMKa je IIpey3eTO M3 
BU3aHTMjCKMX M3Bopa).”° Vmax, Hum y IIpoxmpony m3 Kojer cy mpeysete 
Ka3He, JIOMOB yxBaheH Ha jjely Huje KaxkbaBaH cmphy, Beh ojceijarem 
pyKe, WTO 3HadU la Cy NpoMMcave CTpoxe CaHKIMje y CpIICKOM Cpej{Ho- 
BeKOBHOM IIpaBy y OfHOcy Ha Bu3aHTMjcKo.”? Kao uTo je Beh Hatlome- 
HYTO, jOW jeqHO OfCTyHawe Of BUSAHTMJCKOr WpaBa jecTe KO/IeKTMBHA 
OLTOBOPHOCT cela, Koja je Ipey3eTa m3 cplickor o6uuajHor MpaBa, a HUje 
nocTojaia y BusaHTMjcKom. ! 


94 = Ibid., 221. 
95 3. Mupxosmh, ,,Cyanje“, 29. 


96 ,,What principle of logic can determine whether the punishment shall be death, mutila- 
tion or imprisonment?*. V. Bar, Introduction by E. Keedy, I. 


97 — Ibid. 


98 Cpbau MWapxuh, ,,Yruuaj susautTujckor mpaBa Ha Cpef{bOBEKOBHO CpIIckO mpaBo’, 
Slovéne, International Journal of Slavic Studies, Vol. 4, 2/2015, 120. 


99 T. Tapanoxscxn, 310. 
100 P. Angelini, ,,The Code‘, 90. 
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XpuuthauctTBo je uMano onpehen yTutjaj Ha HAYMH KaxKbaBatea, jep 
TeylecHe MU CMpTHe Ka3He, IOTOTOBO OHE KOje Cy U3BpliaBaHe Ha OpyTamaH 
HadMH, Ipoyspokyjyhu o36mbHy 607, Hcy CXBaTaHe CaMO KaO CaHKLMja, 
Beh Mf Kao Moryhuoct Ja ce YUMHMal] HajTOKUX KPUBMUYHMX Jeya 3a MX 
uckynn. ,bomHa u OpytamHa cmpT je Morya, caMa no ce6u, fa mpepcta- 
Byba IlyT Ka cllacewy~ (a painful and brutal death could, on its own, consti- 
tute a pathway to salvation).'°' JJaxne, 607 je 6u0 ,,6marocnos og Bora“ (a 
blessing from God), jep je Tako YYMHUOLLY KPpUBMYHOT Jena 6un0 omoryhe- 
HO la OUMCTM CBOjy AYIUy M fa ce McKyIIM 3a CBOje [pexOBe y OBOM 2KMBO- 
Ty, a He y cnepehem.!°? WntepecantuHo je 4a cy M y McaMcKOM IIpaBy 3a 
pas6ojHuKe Mpommcane cTpore Ka3He, KOje Cy Mule Of, Ofceljaa pyKa U 
HOTY, IpeKo Mporouctsa, oO cmpTuHe Ka3He.!03 


Tpehu pa3nor Koj olmpaByaBa CTPOrocT Ka>KHbaBatba jecTe Taj LITO 
Ka3Ha NOUMHbe fla Ce CXBaTa KaO CpeJCTBO KOje Ou Hye OLBpaTUNO oF 
UMiberha KPMBMYHMX Jena. JIpyrmM peunMa, reHepanHa IpeBeHyMja, 
3ajeqHO ca cMlelMjanHoM, noctaje Wb KaxkHaBawa.!* Yununnay ce 
KaxkHbaBa Ja ocTaim He 6“ YMHUAM UcTO. C 063upoM Ha IMs, ,,UITO je 
yKacHMja Ka3Ha, TO je 6ovbe exo AejcrBo“ .1° Osaj HayMH KaxKHaBatba 
je jakO KPNTMKOBAaH OF, CTpaHe Hekux ayTopa. IIpumepa pagn, Tomac Mop 
(Thomas More) uctuue ya CMpTHa Ka3Ha y lemo0j EBpomm y cpeqbeM BeKy 
»He JONPMHOCM McKopeHUBalby pa3Oo0jHUUITBa~ 3aTO UITO ,,He pellaBa 
WpoOseMe KOjM HacTajy IpBOOMTHOM aKyMy/aljMjOM KaliMTama, a KOjM 


101 Sarah Tarlow, Emma Battell Lowman, Harnessing the Power of the Criminal Corpse, 
Palgrave Macmillan, Leicester 2018, 41. 


102 Ibid. 


103 Y cnyyajy ofysumMama HOBUa M yOujaka «*KpTBe, mpesBuheno je pacuehe; y cny- 
Yajy IpeTibe U Of y3uMatba HOBIa 6e3 yOujaa Fpyror mua, upesBuhena KasuHa je 
ojcellake pyKe M Hore; aKO pa360jHuK yOuje 2*xpTBy 6e3 y3umMalba HOB a Ouhe n0- 
Ty6eH; ako IpeTM HeEBMHUM byGUMa, amu Mx He yOuje, KaxkHaBa Ce IPOTOHCTBOM. 
Bug. Cypa 5:33: ,,KasHa 3a oe KOju MpoTuB Anaxa mu Ilocnannxa Hberosa Bojyjy 
KOjM Hepey, Ha 3eMmbu UMHe jecte: fa yay yOujeHu, uu pasaneTu, uM fa MM ce 
yHaKPcT pykKe M Hore OfcMjeky unm Ja ce M3 3eMybe Iporuajy. To uM je NOHMKerbe 
Ha OBOM CBMjeTy, a Ha OHOM CBUjeTy UeKa UX NaTiba BenuKa’. Vinaue, pasO0jHuuITBO 
je jeqHo of eT KpuBMdHUX ema Koja je Mpomucao Kyp’an, a Moxe fa yhe y [ener 
caMO OHaj KO ce uyBa Tyhe umoBMHe jep ce, npema CyuHu, Tyha muMoBuHa cmMaTpa 
mlopokom. Etim E. Okon, ,,Hudud punishments in Islamic criminal law“, European 
Scientific Journal, Vol. 10, 14/2014, 234; B. Cranumuposuh, Xpecitiomaiiuja 3a yito- 
peguy tipaeny impaguyuujy, Yausepsutet y Beorpagy - [[papuu dakyntet, beorpag 
2012, 243-245; . ABpamosuh, B. Cranumuposuh, 193; 

104 5B. Mapxosmh, ,,Pa3s60jHmmTBo%, 612. 

105. ,,The more horrible the punishment, the greater its salutary effect”. Albert W. Stearns, 
»Evolution of Punishment“, Journal of Criminal Law and Criminology, Vol. 27, 
2/1936, 223-224. 
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cy UpaBM y3poK pa3s6o0jHMITBa M CBeOMMITer OCMpoMalllera Cebaka UM 
HajamHnka*. Jjakie, npema Mopy, cMpTHa ka3Ha ,,10TM4e M3 NOBpIIHOr 


WIM UaK HUKaKBOr yBUsa y EKOHOMCKy Mu couMjatuHy curyaunjy.! 


Y cBakom cyy4ajy, HAIMH KaxKbaBatba y [ylaHOBOM 3aKOHMKy je 
y cKylajly Ca HAYMHOM Ka>KrbaBalba Y CpejilbeM BeKy y JPpyrMM [IpKaBa- 
Ma. Y Bemukoj BehMHM OcTamMx pxKaBa cpeyer Beka pa3O0jHuM cy 
KaKlbaBaHu cmphy. [Ipumepa pagu, y cpeqHoBeKoBHOj Exrmeckoj je m0- 
pea CMpTHe Ka3He Mpomucana M KasHa KoHgucKayMje uMoBuHe.!°? Hexu 
3aKOHMIM MUlaK HMCY OBaKO CTpOrn, Ma je, WpemMa CamMjcKOM 3aKOHUKy, 
Koy, Ppanaka, 3a pas6ojHMKe IpommcaHa HOBYaHa KasHa.!°8 


KouauHo, CMpTHa Ka3Ha IipefcTaByba JICrMTMMHY BpCTy Ka3He y 
OBOM IlepMony, jep ce MOpa 4YeKaTM NoMOBMHa XX Beka, Kajja je OWO 
WO pasBoja YACKUX WpaBa u cnobopa rpahaHnua, fa ce OBa Ka3Ha Ma- 
xoM ykMHe. HajsHayajHuja KOHBeHIMja y KOjoj ce WITMTe MpaBa YoBeKa 
jecre Konpenuyja 3a 3alllTuTy yACKUX WpaBa MU OCHOBHMX cmo6opa (EB- 
pOlcka KOHBeHIMja O yACKMM UpaBima)!” u3 1950. roguHe, y KOjoj je 
3ajem4eHo mpaBo Ha 2%*MBOT (47. 2).!1° To 3Haum ga je CMpTHa Ka3Ha y 
CpefbeM BeKy JlerMTMMHa Ka3Ha, jep je ona y EBponm Tek orpanuuena 


106 Tomas Mor, Utopija, prevod Franjo Barisi¢, Utopija, Beograd 2002, 8-9. IlIro ce Tue 
moryhnx amTepHaTuBa, y Cpey{beM Beky Ce jaByba MU Ka3Ha 3aTBOpa, Ha Ce MOXKe HOC- 
TaBMTM MuTawe fa mu On Ouno ome Aa cy pasbojHuyM Ou KaxKHaBaHM TOM Ka3- 
Hom. CrojaHosuh cmatpa fla je Ka3Ha 3aTBOpa MocTama ecuKacHa TeK y XIX Beky, 
jep OHa 3axTeBa McllywHebe HeKOMMKO ycmoBa fa Ou dyHKyMouucana. [pe cBera, 
3aXxTeBa Ce MOCTOjaibe jakMX J p%XKaBHMX OpraHa. 3aTMM, OHO LITO je HEOMXOMHO jecte 
M BeMMKO 6oraTcTBO [prxKaBe 3aTO WTO je Ka3Ha 3aTBOpa BeOMa CKyMa KpMBMdHa 
caHKynja. 360r Tora CrojaHosuh ropopy fa cy ,,cyquje pakuje mpasHume 3aTBope, 
a jaHac ux IyHe“ jep ce paHuje Ka3Ha 3aTBOpa KopucTuma Hajyeuthe Kao IpuBpe- 
MeHa Ka3Ha 3a YUMHMOLa, Kako Ou ce ce O6e36eRMI0 HerOBO IpMCycTBO y Cy]{CKOM 
HOCTHYyKy, Ha Kpajy Kora 6” My ce u3pekia Apyra Ka3Ha. 3. Crojanosuh, Kpueuuno 
upaéo, 299. 

107 C. Aspamosuh, B. Cranumuposuh, 230. 


108 Y usHocy of 2500 ”muapa unm 62.5 conuya, ofHOCHO 1200 AMHapa mam 30 conmya y 
3aBMCHOCTM Of Tora fa 1M je KPUBMIHO Jeo yuMbeHO Hay OOMYHMM YOBeKOM MIM 
Hay, pobom. Bug. B. Cranumuposuh, 266-275. 


109 Koxnpenynjy y cknagy ca IIporoxonom 11 (,,Ca. aucii CUT - Mehynapognu yioeopu’, 
6p. 9/2003, 5/2005 m 7/2005 - ucup. 1 ,,Ca. inacnux PC - Mehynapognu yiosopu’, 6p. 
12/2010 m 10/2015) nornucana je m parudukoBana Mu ApxKaBHa 3ajeqHuua Cpouja u 
I[pua Topa, Kao um cBe ocrame 3emme Espone, usy3enmim benopycujy. Steven Greer, 
»What’s Wrong with the European Convention on Human Rights?) Human Rights 
Quarterly, Vol. 30, 3/2008, 680. 


110 Bojun Tumurpujesuh, ,,Koupenyuja 3a 3aliTuTy myACKUX MpaBa M OCHOBHMX Cci0- 
6oga (EBponcka KOHBeHIMja O YACKMM IpaBuma) of 4. HoBemOpa 1950.%, O tipaey 
u Heupaey, @a6puka Kura, beorpay 2011, 42-43. 
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Illecrum nporoxonom y3 Esponcky KOHBeHYMjy 0 byACKMM TpaByoa,!!! 
ay MOTHyHOcTU yKMHyTa TpHaectum npotoKonom.!!? 


5. 3AKJbBYUAK 


Pal WoKylaBa fa OLTOBOpM Ha Tp OCHOBHa IIMTatba: Kako je Kpy- 
BMYHO Jeno pas6ojHuuiTBa Oun0 ypeheuo y [[yutaHOBOM 3aKOHMKy, KaK- 
Ba je Ka3HeHa NOMMTMKa 3a KPUBUIHO Jeo pasOojHUMITBa, U KOjM cy pas- 
NO3M 3aCcTyMatha OBAKBe Ka3HeHe NOMMTUKE. 


Y mormezy upBor nMTara, Moxe ce pehnu ja je CxBaTabe pa360j- 
HUMITBa VY HymaHoBoM 3aKOHUKY NpWIMIHO pa3sIMIUuTO Off CXBaTarba 
OBOr KpMBMYHOr Jena TaHac. Hajpeha pasmuKa jecre wITO cy ce Taya 
usjeqHataBalle pa3simuvre BpcTe pa3O0jHMUITBa ca MCTMM BpcTaMa 
Kpabe: ca jeqHe crpaHe ,,061m4HO* pas6ojHuuTBO uM Kpaha, ca mpyre 06- 
M“4HO (pema TapaHoBcKom uM IpodecvouamHo). JjaHac, pas60jHMuiTBO u 
Kpaha ce 3HaTHO pa3iMKyjy y 3ABMCHOCTM Of Tora Jja MM Ce OLy3uMarbe 
tybe crBapu Bpuim ynotpe6om mpuHyze ui He. Y TOM cmucry ce Moxe 
3aKbYYMTU Ja je cAMUHUje JaHalllmHeM BpeMeHy pellierhe 3acTyNaHo y 
Cxpaheuoj cuHTarMu, npema kojoj pas6ojHMmuTBo mpeyctaBba Kpaby u3- 
BplleHy ynoTpe6om cute. 


Y mormegy Wpyror u tpeher murama, Moxe ce pehu ja ce gocta 
O7axKM HawMH KaxKbaBakba KOju je Ovo mpuxBaheu 1349. roqmuHe Huje 
10Ka3a0 e*MUKacHMM, Iipe CBera 3aTO WTO je BOAMO COMjamtHoj HecTa- 
6unuoctn. To je u pasnor 360r KOjer ce pa3O0jHUMITBO KacHMje KaxKrba- 
Bao 6e3 O63Mpa Ha CTasleliKy IpMlagHOCT, Kako ce He 6m pemeTuIO 
couMjanHo cTrambe y ApxaBm. YupaBo M3 opor pasnora je y JOolyHama 
Hymanopor 3aKoHuKka M3 1354, KasHeHa NONMTMKa HeMMMOCpaHa, Ma 
uak M OKpyTHMja y OHOcy Ha BM3aHTUjcKy. Ha muratwe 360r era cy yc- 
BOjeHa TaKBa pelea, MO%Ke Ce 3aK/byYMTU Ja Cy xpuuthancxn mMopan, 
rapaHTOBabbe CBOjMHE MU MOKyllaj a ce MCKOpeHe NojaBe pa3sOojHuMUITBa 
u Kpabe yruuanu Ha yeo [ymiaHoB 3aKOHUK (Mu Ha WenoxynHy JyuaHo- 
BY 3aKOHOJ{aBHYy J\eaTHOCT). 


111 ,,Cmprua kasna ce yKugja. Hiko He Moxe OcyAMTM Ha CMpTHY Ka3Hy “nM MoryouTu.* 
(um. 1). ,,.[prkaBa MOxe y CBOM 3aKOHOaBCTBY Ja UpeABUM CMpTHY Ka3Hy 3a jlema 
usBplleHa y 06a pata MIM HeTlocpeyHe paTHe OMacHOCTM; TakKBa Ka3Ha Ipumennhe 
ce caMo y cayy4ajesuma mpepxBubheHum 3aKOHOM My CKMafy C HeTroBMM oppenOama. 
|pxKaBa oOaBemiTaBa reHepamHor cekpeTapa Caserta Eppone 0 peeBaHTHUM oppen- 
6ama Tor 3aKoHa.“ (a7. 2). 


112 ,,Cmprua kasna ce yKugja. Hnko He Moxe OCyAMTM Ha CMpTHY Ka3Hy “mu MoryouTu.~ 
(uz. 1). 
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KonauHo, ocTaje OTBOpeHO MuTame fa 1M je ap Lyman mpm pery- 
MMcary KpMBMGHOr Jena pasOojHulTBa, Ca JaHalllrber actieKTa NOcMa- 
TPaHO, 3a TO BpeMe 60 HallpeqHU 3aKOHOPaBall, OHOCHO Jla 1M je MHOTO 
6ome pasyMeo oTpebe YAM M HMXOBe CKMOHOCTM Ka ONaCHOM MOHa- 
Wlarby, Hero WTO TO JaHac MOxe M fla ce samuczu. IIpe cBera, wuHeHMIa 
qa cy ce ofpen6e y Cxpahenoj cnuTarmu mpuMeruBase OesycielIHO eT 
roauMmHa yKa3yje Ha TO fa je JlyuiaH mMoKyuIao u Omax%KUM pellerMMa ja 
YMabbMl WIM MOTIYHO OTKIOHM NojaBy pasOojHUUITBa, aM HUje O10 MoO- 
ryhe noctuhu TakaB WM Ha Taj HAM. Takohe, kaxkKmaBalbe pasO0jHuka 
y Hyu1aHoBoM 3aKoHuky je y CKlajly Ca KaXKaBalbeM TOF BpeMena, jep ce 
Havasu Ha CiIMuHa pelllera y pyrMM paBHMM cucTeMMMa Tor Toba. C 
063MpoM Ha HaBejleHe UMeHMe, CMaTpaMo Ja Ce Ha OBO IIMTakbe MO%KE 
ONTOBOPUTM NO3MTMBHO. 
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ROBBERY IN DUSAN’S CODE 


Summary 


When DuéSan’s Code was passed in 1349, only one robbery provision was includ- 
ed, because this crime was regulated by the abbreviated Syntagma of Matthew 
Blastares, so the legislator considered new provisions unnecessary. Nevertheless, 
the additions from 1354 paid great attention to the fight against robbers and 
thieves. The robbers caught in the act were punished with death penalty, while 
those who were not captured in an actual act of robbery were fined. In case there 
was a lack of evidence, a special form of divine judgment (justification by iron) 
was prescribed. The village was collectively responsible in case of hiding the rob- 
bers, in case the streets were not guarded and damage was caused to travellers, 
and in case someone stole the emperor's pigs. The duty to conduct a general in- 
quiry into the masters, property managers, and elders was also foreseen, and they 
would be punished as robbers (and thieves) in the case of negligence and failure 
to comply with that obligation. Some provisions to protect traders and travellers 
from robbers and thieves were introduced (traders had the right to spend the 
night in the village and, in case of damage, the lord, the village and the ruler were 
responsible for the damage caused to them; the kephale had the duty to guard the 
streets). The paper attempts to determine the reasons for severe punishment for 
the crime of robbery, which can be the influence of Byzantine law, the acceptance 
of Christianity (pain represents the possibility for the sinner to redeem his sins) 
and the new general preventive purpose of punishment. 
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RUSSIAN LAW CODES IN THE 19 AND 20% CENTURY 
AND WOMEN: FROM GAPS AND INEQUALITIES 
TO LEGAL RECOGNITION AND LEGAL EQUALITY 


The article is devoted to the main problems in overcoming the gaps in women’s 
rights and establishing the principle of equality of the sexes in Russia in the 19" and 
20" century. Historically, the legal status of women in Russia covered only marriage, 
family and inheritance relations. However, during the period covered by this article, 
the legislator ensured the political rights of women and recognized women as inde- 
pendent subjects of public law. The problem of the legal status of women in Russia 
has recently acquired not only theoretical, but also practical significance. The study 
of this problem was carried out relying not only on scientific articles, but also on 
legal sources and historical documents, such as the Collection of laws and orders of 
the government of Saint-Petersburg, Decree of the Provisional Government of July 
20 1917 etc. The author comes to the conclusion that the evolutionary path of wom- 
en's rights in Russia had its own identity, while taking into account the experience 
and legislative practice of other countries. 


Key words: Law codes. - Women’ rights. - Legal evolution. - Russian legal history. 
- Legal equality. 


1. THE RELEVANCE OF STUDYING GAPS IN WOMEN’S 
RIGHTS IN RUSSIA OF THE 19% - 20° CENTURY 


This topic, researching the relationship between Russian Law Codes 
and women, is relevant due to the problem of the female legal status in the 
19 and 20" century in both theoretical and practical terms. The chron- 


* The author is a first-year student at the University at IPA EurAsEC Faculty of Law, 
aleksejkapustin953@gmail.com 
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ological framework of the study was determined by the evolution of the 
legal status of women in Russia in that period. The 19" century is the 
period in which the legal status of women is shaped in the Russian Law 
Codes, especially due to the Russian lawmaking in the 1860s. The equality 
of women and men was legalized in the 20" century in the Law Codes of 
the Soviet Russia. 

The female legal status had a shape of its own for a long time in pre-rev- 
olutionary Russia. The specificity of the Russian women’s status lay not only 
in the actual, but also the legal inequality of women and men. The actual 
inequality of women and men arose historically and was fixed initially in 
the norms of customary law, and then received legal form in the laws. The 
legal status of Russian women had been formed under certain influences 
of European legislation, which were based on the provisions of Roman law. 


2. THE ROLE OF CUSTOMS IN SHAPING WOMEN’S RIGHTS 


Legal customs had a significant impact on the formation of the con- 
cept of the female legal status in Russia in the 19" and 20" century. Most 
Russian women lived in villages at the time and their lives were guided by 
the rules of customary law. Usually, the legal position of women was char- 
acterized by several distinctive features: 


e the right to complain to the court of the husband’s behavior; 

* severe sanctions that could be applied to wives who did not want 
to live together with their husbands; 

e the possibility of separation by mutual consent.! 


The property rights of peasants, in contrast to other estates, were de- 
termined not so much by kinship as by their participation in the manage- 
ment of the joint household economy (. Nevertheless, it should be noted 
that the legislation affected the legal consciousness of the peasants. By the 
beginning of the 20" century, the peasants’ views on the relationship be- 
tween spouses, the position of women in family and marriage, and wom- 
en's property rights largely coincided with the requirements of the law. 


3. EVOLUTION OF WOMEN’S RIGHTS 
IN THE 19" CENTURY 


A radical change in the evolution of women’s rights in Russia oc- 
curred in the 19" century. In 1812, the first Russian women’s organization 


1 CsetiaHa BayecnaposHa Bopommnosa, [I[paeosoe tonomenue menwun 6 Poccuu 6 
19 - 6 Hauane 20 6exa, Capatos 2011, 6. 
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- the “Women’s Patriotic society” — appeared.’ In the 1860s, serious legis- 
lative and judicial reforms were carried out in Russia. The Code of Laws 
of the Russian Empire was supplemented by volume XVI, which included 
the Judicial Statutes of 1864. 

Certain European legislative acts, such as the Civil Code of Napoleon 
(1804), The General Civil Code of the Austrian Empire (1811), the Sax- 
on Civil Code (1863), and the Civil Code of the German Empire (1896), 
held particular importance in the evolution of the Russian civil status of 
women in the 19™and 20" century. Some scholars (Rennekampf N. K. 
(Pennexamud H. K.), Speranskij M. M (Ciepancxuii M. M.), etc.) have 
noted the significant influence of French legislation on the legal status of 
women in Russia in 19" century.° 

Russian reforms in the second half of the 19" century had an impact 
on the legal status of women. According to the Russian Laws (1882, 1885), 
working in factories, plants and manufactories was prohibited for children 
under the age of 12. There was legislative protection of children and wom- 
en in general: night work for children and women was prohibited; special 
benefits for pregnant women were established. But at the same time, the 
exploitation of cheaper female labor remained. 


3.1. Women’s Right to Education in the 19 Century 


Did women have the right to receive secondary and higher educa- 
tion in the 19"century? In 1863, a new University Charter was adopted.* 
It extended to five Russian universities: Moscow University, St. Petersburg 
University, Kazan University, Kharkiv University and Kiev University. Ac- 
cording to the new University Charter, women did not get the right to en- 
ter universities, but the foundation of women’s higher education was laid 
at this time. A number of higher education courses for women (Boicuue 
meHcKue Kypcol) were opened in Russia. The Higher Women’s Courses of 
Professor V.I. Gerye (B.V. Iepve) in Moscow and the Bestuzhev’s Courses 
in St. Petersburg were the most famous ones.” 

The problem of the secondary women’s education was no less difficult. 
In 1860, a “Regulation” on womens schools was adopted, which allowed for 
the creation of general education institutions of an open type for upcoming 


2 Haranpa JIpposua [yutkapésa, “Demuuusm B Poccum. Ayam u Epa., Anomanax ien- 
geproti ucidopuu 5/2003, 167-188. 


3 Mapua Baagumuposua 3axaposa, O dpanuy3scKux KopHAX poccutickoio tpaea: 
uctopureckull ananu3, KypHan Poccuitcxoro mpasa, 2016, 8. 


4  Anppet lOppesny J[Bopxuuenxo, Poccutickaa ucidopus c gpeeHux epemeéx go ihage- 
Hua camogepxaeus, VisqatenbcTBo «Bech Mup», Mocxsa 2010, 736-737. 


5 Konstantin Bestuzhev-Ryumin (Koncrantuu Becryxkes-Piomnu), a Professor at Saint 
Petersburg University, initiated these courses. 
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students. Women’s schools could be opened in all provincial Russian cities, 
where financial opportunities, both public and private, could be found for 
this purpose. The finances for this purpose, as always, were low. 


3.2. Formation of Doctrinal Ideas about the Legal Status 
of Russian Women in the Second Half of the 19" Century 


The first legal literature dealing with the legal status of Russian wom- 
en appeared in the second half of the 19 century. It was the result of 
the rise of the social movement in Russia at the turn of 1850-1860. The 
main problems it addressed concerned the status of women in family and 
marriage, women's inheritance rights, as well as certain issues of civil and 
criminal law. There was a critical analysis of articles of the Code of Laws 
of the Russian Empire in the papers of Russian lawyers. Russian lawyers 
were comparing the articles of the Code of Laws of the Russian Empire 
with foreign legislation. A new stage in the development of critical legal 
literature on the legal status of women in Russia is associated with the pro- 
jects of the new Civil Code. They included legal provisions that expand 
women’s rights for the first time in the history of Russian law. 

The idea of equalizing women’s rights with men’s was actively sup- 
ported in the Russian society in the 70-90s of the 19 century. I. A. 
Pokrovsky (/.A. Iloxpoecxuti), A. YA. Efimenko (A.A. E@umenko), A. I. 
Zagorovsky® (A.V. 3aiopoeckuii), I. V. Hessen’ (1. B. Teccen), M. N. Ger- 
net® (M.H.Iepneim) and other researchers were interested in legalizing the 
equality of the sexes. They formulated the concept of the so-called “wom- 
en’s law” in numerous special and general works on civil and criminal law. 
This problem was also studied by figures of a later period, like A. G. Goi- 
chbarg? (A.I. Totix6api) and M. YA. Pergament!° (M.A. Tlepiamenii). 

Features of the legal status of women were analyzed by P. S. Efimen- 
ko" (ILC. E@umenxo), N. Kostrov'? (H. Kociupos), V. V. Ivanov!> (B.B. 


Anexcanap Visanosuy 3aroposcKun, Kypc cemetinoio ipaea, Ojecca 1909. 


VYocud Baagumuposuy Tecceu, “Banaue 3aKoHOfaTebcTBa Ha NOOKeHMe >KeH- 
mH’, [[paeo, 51/1908. 


8 Muxann Huxonaesus Tepuet, /Kenckoe pasnoitpaeue u Yiono6nvlti 3aKoH, MecTO He 
ycraHopieHo 1916. 


9 Anexcaugp Ipuroppesuy Toixbapr, Cpasnuitienvuoe cemetinoe tipaso, Mocxsa 1927. 


10 Anexcanypa Vocndosua Ieprameut, Coseiicxoe sakonogailenvcileo 0 tipasax sKeH- 
wun, Mocxsza 1962. 


11 Tlerp Cassuy Edumenxo, COopnux napognoix wpuguueckux obviuaes Apxanienv- 
cKou iy6epnuu, Cauxt-Ilerep6ypr 1873. 


12 Huxonam Anexceesuy Kocrpos, FOpuguueckue o6viuau xpeciivan-ciiapouunoe 
Tomckou iyOepnuu, Tomcx 1876. 


13 Bauecnas Bcesonogosuy Visanos, Obvlunoe iipaso Kxpecitivan XapvKosckoii iybep- 
nuu, XappKos 1898. 
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VYeanoe), A. YA. Efimenko!* and others. Describing the customs that exist- 
ed in various provinces of Russia, the researchers noted the features of the 
common legal status of women in the examined period. The fundamen- 
tal work of $.V. Pakhman (C. B. [Iaxman), “Ordinary civil law in Russia’, 
occupied a special place among the studies on customary law. This work 
contains a complete description of the civil law institutions according to 
the peasant customary rules of various localities of the Russian Empire. S. 
V. Pakhman argued that, according to customs, as well as by legislation, 
the most important basis for the right of inheritance is kinship. A feature 
of the legal status of the peasant woman that he singled out as important is 
the lack of a strong connection with the family of origin, which explained 
her removal from inheritance if there were male heirs.!° 

A. I. Zagorovsky, YA.A. Kantorovich (4.A.Kanimopoeuy), I. I. Yanzhul 
(UU. Anny), and A. Fedorov (A. ®egopoe) were interested in the need 
for legal protection of motherhood and childhood. I. I. Yanzhul, one of 
the first factory inspectors, analyzed the law of 1882 prohibiting work in 
factories, plants and manufactories for children under 12 years, and noted 
the importance of legislative protection of labour not only for children, 
but for women too. He also advocated for the prohibition of night work 
for women and special benefits for pregnant women. !° 

Between 1885 and 1890, A. M. Yevreinova (A.M. Eepeunoea), the 
first Russian woman who had received the degree of doctor of law, pub- 
lished the journal “Severny Vestnik” (“Northern Messenger”) in St. Peters- 
burg. She was interested in various legal issues, particularly the problem of 
the female legal status. As the author of papers “Brief outline of women’s 
rights in the family” and “On the equation of women’s rights in inher- 
itance’, A. M. Evreinova actively advocated for the expansion of women’s 
hereditary rights in Russia. 

At the beginning of the 20" century, the legal status of women be- 
came the subject of special studies by legal historians and legal practition- 
ers, due to the need to adopt a new Civil Code and the enforcement of the 
new Criminal Code in 1903. 

The preparatory works of the State Duma and the State Council in 
the beginning of the 20" century contain important analytical material. 
These documents allow us to determine the reasons for the lack of equal 
rights for women and men in Russian Law Codes at that period. During 


14 Anexcanypa AxosnepHa Edumenxo, Vccnegosanua napoguo xu3znu. Obviunoe 
upaeo, Mocxsa 1884. 


15 Cemen Buxentpesmy [laxman, O6viuno0e ipasganckoe ipaso 6 Poccuu: IOpuguueckue 
ouepKu, ToMa 2, Cauxt-Ietep6ypr 1877-1879. 


16 Vsaxn Usanosuy Amxya, Ouepxu u uccnegosanus: cboprux citiailet tio eotipocam na- 
poguoio xo3sticihea, ionuiiuKu u 3aKoHogailenvciiea, TOM 1, Mocxsa 1884, 348-397. 
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the discussion on the Bills on civil equality, on the woman’s right to be a 
juror, on expanding the inheritance rights of women, etc. the arguments 
of both supporters and opponents of women’s equality were actively ex- 
pressed. The speech of Professor L.I. Petrazhitsky (/I.V. Teimpascuyxui) 
at the meeting of the I State Duma is of considerable interest (to us). 
L.I. Petrazhitsky made an attempt to justify the need for equal rights 
for women and men in terms of state and public benefits. The speech 
of L.I. Petrazhitsky contains an important methodological conclusion 
about the discrepancy between the concepts of legal equality and actual 
equality of women and men. According to this scientist, the creation of 
a legal basis for equalizing women’s rights with men’s rights should be 
the first step of female emancipation. The reasons for this are the ste- 
reotypes that portray women as inferior. These stereotypes have been 
historically cultivated for centuries in the Russian legal consciousness.!” 
However, it was idealistic to pin hopes on a legislator who, according to 
Petrazhitsky, should have taken the first step towards legal equality of 
the sexes. The idealism of Petrozhitsky’s statements, in my opinion, was 
not justified due to the fact that the legislator cannot create law codes if 
these legal provisions are not in his mind, and if the legislator himself is 
not a supporter of equality of sexes. 

The actual and legal inequality of women and men in Russia of the 
19 and 20" century was determined by the state. It actively regulated this 
issue. The state, due to its class nature, had obviously created the condi- 
tions necessary to maintain inequality between women and men. For ex- 
ample, in the field of labour relations, it fixed the possibility of exploiting 
female labour, and only under the influence of a desperate workers’ strike 
struggle, it slowly and reluctantly softened factory legislation, introducing 
restrictions on the use of female labour. In the field of property relations 
and political relations, we similarly see a certain direction in legal regula- 
tion, changes which occur exclusively under the influence of liberal and 
socialist circles, and, later, political parties. In particular, the liberal V. M. 
Khvostov (B. M. X6ocitios) believed that the demands for women’s equali- 
ty, “were the main goal of the aspirations of the supporters of the women’s 
movement,’ he included them in the General category requirements, de- 
fending human rights and dignity, as they indicated a genuine democra- 
cy was inconceivable without the participation of women in society. “If a 
woman is a person, if she is a person, then she should be a citizen and be 


able to use political rights to defend her interests.” !® 


17 2Kenckuti eoiipoc 6 Iocygapcitieennou gyme: u3 cienoipapuueckux oiiuéiioe, CaHKT- 
Ilerep6ypr 1906, 33-35. 


18 Bexuvuamuy Muxalinosuy Xsoctos, [cuxonoiua mwenwun. O pasHotipasuu wenwmun, 
Mocxsa 1911, 58. 
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In accordance with the legislation and existing customs of that time, 
women were restricted in their rights and freedoms to a much greater ex- 
tent than men. The Russian concept of legal gender inequality was largely 
shaped by the European legislation based on the provisions of Roman law. 
At the same time, unlike Western European legislation, Russian civil laws 
established the principle of separate ownership of property by spouses. 
This distinction goes back to an earlier tradition that existed in Russia 
before the reception of Roman law through European law at the beginning 
of the 19 century. Separate ownership of property by spouses ensured a 
certain independence of married women in resolving property issues, and 
also did not make the husband the natural guardian of his wife. The insti- 
tution of separate residence of spouses, provided for by the legislation of a 
number of European countries, was absent in Russian laws. 

The legal status of women entering the civil service was regulated 
by the Charter on civil service (1896), which provided for benefits in the 
service and insignia for women who received ranks and titles. The ex- 
ception were any rights and advantages represented by the public service, 
for example: advancement in rank and awarding orders. The rights and 
obligations of the lower categories of women employees (servants in insti- 
tutions) were not defined by law. However, during this period women in 
public service were extremely rare, they only held lower positions in some 
institutions. 

In the late 19" - early 20" century, due to the growth of industrial 
production and technical improvement of the working process, the pro- 
portion of female workers in factories, plants and craft workshops in- 
creased significantly. This led to a surge in interest in issues related to the 
protection of women workers’ rights. There were no provisions for the 
leave for pregnant women, and no legal protection for mothers with young 
children in the Russian legislation. Russian legislation had not established 
support for women in their employment neither from the state, nor from 
the owners of factories and enterprises, as it was contrary to the interests 
of factory owners and factories that exploited women’s labour as cheaper 
and did not want to incur additional social security costs. For example, 
at the factory of F. V. Samarin (®. B. Camapuna), in 1850, the salary of 
male workers was from 40 to 50 rubles, women - from 20 to 30 rubles, 
children — 5-10 (for some - 15) rubles in silver!®. Also, a number of laws 
of the late 19" century provided for the possibility of using the work of 
teenagers and women at night (with the permission for their presence giv- 
en by factory owners, or with the permission by the Governor), as well as 
the use of overtime not stipulated in the contract in certain cases, such as 


19 TocygzapcTBeHHEIi apxuB YipaHoBcKol obmactu — M. 866. - On. 1. - TT. 143. - JL. 11 


129 


Becuuxk mpaBHe uctopyije, roguua I, 1/2020 





accidents or an increase in demand (“enhanced receipt ... orders — before 
the fairs”)?°. These circumstances caused serious concern of progressive 
public figures and scholars in Russia at that time. I. I. Yanzhul, B. D. Be- 
likov (5. J]. Benuxoe), YA. L. Kantorovich stressed the need for legislative 
protection of the interests of working women. 


At the beginning of the 20" century, in the conditions of revolutionary 
upheavals, the idea of granting women political rights became increasing- 
ly popular, and was actively supported by V. V. Vodovozov?! (B. B. Bogo- 
60306), S. A. Kotlyarevsky”? (C. A. Koiinapeecxuti), L. 1. Petrazhitsky”, N. 
Rossov4 (H. Poccos), V. M. Khvostov (B. M. Xeocitios), and other lawyers. 


4, EVOLUTION OF WOMEN’S RIGHTS 
IN THE 20" CENTURY 


4.1. Women’s Organizations of the 20" Century 


At the beginning of the 20" century, the women’s movement in the 
modern sense may be difficult to identify; however, the fact that a number 
of women’s organizations existed, each of which focused on its rightful 
target, according to its ideological content and the principles that were 
laid down. Their very existence allows us to speak of / discuss the activ- 
ities of women’s organizations during the 1905 and 1907 revolutions as a 
new phenomenon in Russia — the “women’s movement”. However, due to 
its novelty, the women’s movement is difficult to evaluate as a noticeable 
force in this period. 

The concept of “women’s movement” was formed in Russian so- 
cio-political journalism at the beginning of the 20" century. The histo- 
ry of the emergence and development of the Russian women’s movement 
was revealed in the “Essay of the women’s movement in Russia”*> by Anna 
Shabanova (Axna I[a6anoea). Shabanova was a hereditary noblewoman, 
a student of Higher women’s courses, the first female pediatrician, and, 


20 Ilonnoe co6panue 3axonoe Poccuticxou Vmiiepuu, tom 10, Cauxt-Ilerep6ypr 1893, 
309-310. 


21 Bacuani Bacunpesuy Bogoso3os, Bceobwee uzbupaiienvuoe tipaso u eio iipumene- 
nue 6 Poccuu, Capatos 1905, 183-218. 


22 Ceprei Angpeesuy Kotnapesckun, Konciiuimyyuonnoe tocygapciieo. Otlvlin ionu- 
iuKxo-mopponoiuueckoio o630pa, Cauxt-[letep6ypr 1907. 


23 Jles Vocudosuy Ietpaxnuxni, O xenckom pasnotipasuu, Herporpag 1915. 


24 Huxonait Poccos, O eceobmem uz6upaitenviom tpaee / Bceobwee uz6upaiienvuoe 
upaéo, Caparos 1905. 


25 AnHa Huxonaesua Ila6aHosa, OuepK scenckoio geusxenua 6 Poccuu, Tuno-nut. AO 
«Camoo6pa30BaHie», Canxt-Ilerep6ypr 1912, 32. 


130 


Aleksei Yevgenyevich Kapustin (crp. 123-140) 





since 1889, the Chairwoman of the Russian Women’s Mutual-Charitable 
society (Pyccxoe 2Kenckoe B3aumuo-Baaioiisopuitienvuoe obwecii6o). 

Numerous women’s organizations acted in the revolutionary condi- 
tions of 1905-1907. They played a special role in the evolution of gender 
equality. The Russian Women’s Mutual-Charitable society, Union of wom- 
en’s equality, Women’s progressive party and the League of women voters 
sent a joint delegation to the Commission of the Duma. They considered 
appeals and petitions that defended women’s equality. The women organi- 
zations published and distributed speeches of deputies supporting the em- 
powerment of women. 


A Legal Commission was created in 1906 under the Russian Wom- 
en's Mutual-Charitable society. Providing expertise of the legislation, this 
Commission identified articles that restricted women’s rights. The result 
was the emergence of the Bill “on women’s equality”. The Bill aimed to 
change and add novelty to the laws. It was discussed at the meetings of the 
First State Duma in the framework of the civil equality problem. 


4.2. Women’s Rights in Russian Law Codes: Preparatory Works 


The Bill “on women’s equality” consisted of two parts. The first part 
contained a law of a general constitutional nature, abolishing the restric- 
tions established by domestic legislation for women without a detailed 
and article-by-article list of them. In the second part, the list of articles 
of the current law subject to cancellation, addition and change was given, 
located in the volumes of the Code of Laws of the Russian Empire.*° 


In subsequent assemblies, the women’s issue was no longer raised to 
this extent. In the context of the decline of the revolutionary situation, a 
full discussion of the drafted law on women’s equality became impossible. 
With great difficulty, as a result of heated debates in the State Duma, it 
was possible to pass laws that only partially expanded the rights of wom- 
en. However, these laws did not grant women equal rights with men. So, 
in 1909, the Law “On measures to prevent the sale of women for the pur- 
pose of debauchery” was adopted. It proscribed harsher punishments for 
immoral earnings. In 1911, while discussing the Bill on the election of 
district zemstvo deputies (yesqHbIX 3eMCKMX rmacHbIX), the III State Duma 
decided to grant women voting rights in the district zemstvos (ye3qHbIx 
3emctTBax), but without the right to be elected as chairmen and members 
of the Volost Council. 


26 CsetiaHa BayecnaBosHa Bopoummosa, [I[paeosoe tonomenue mwenwun 6 Poccuu 6 
19 - 6 Hauane 20 eexa, Capatos 2011, 33-34. 
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That same year, the Judicial Commission of the III State Duma adopted 
the Bill on the admission of women to the bar, which was being actively dis- 
cussed from March to June 1912. The Bill “On the Desirability of legislative 
assumptions about giving females the right to be barristers” was adopted 
on third reading and transmitted to the Drafting Commission. The Bill was 
then transferred to the State Council, but it was dismissed in January 1913. 

In 1912, the State Duma discussed and approved a Bill “On the exten- 
sion of women’s inheritance rights”. On 3 June 1912, the Russian Emperor 
signed the Law “On the rights of inheritance by law, the will of women 
and the law of estates”. It equalized women with men only in the succes- 
sion of movable property. When it came to inheriting land property, the 
share of the sister compared with the brother made one seventh.?’ 

In 1914, the State Duma of the fourth convocation made a num- 
ber of amendments to the marriage legislation, which became the Law 
on 12 March, 1914 “On certain changes and additions to existing laws 
on personal and property rights of married women and on relations be- 
tween spouses and children”. Some personal and property rights of mar- 
ried women were legalized: the right to reject the husband’s demands for 
a joint life if it “seems unbearable’, the right to be freely bound by bills 
of exchange, and to receive a separate residence permit without the hus- 
band’s consent. Married women who lived separately from their husbands 
no longer required the husband’s approval for private or public work or to 
enter educational institutions. 

The government did not view the problem of gender inequality as a 
matter of primary importance. This conclusion can be drawn from the par- 
liament preparatory work. Most of the Duma deputies did not consider it 
necessary to solve the problem of the female status immediately. Despite 
the progressive position of some Duma fractions and deputies, the legisla- 
tors were not willing to solve the problem of legal regulation of the female 
status and gender inequality. Legislators were failing in their attempts to 
draft comprehensive laws protecting women’s rights for 11 years (four con- 
vocations of the State Duma). They did not solve problems such as: 


¢ granting women equal political and civil rights as men; 

¢ improving working conditions for women; 

* providing legal protection of motherhood and childhood. 

The answer to the problematic question “Why has the State Duma 


failed to solve the problem of legal equality of women and men?” lies in 
the fact that the deputies of the State Duma could not come to a consensus 


27 Co6panue y3axonenuii u paciiopamenui upaeuitenvciiea, oTy. I, Ne 107, Canxt- 
Herep6ypr 1912, 914. 
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on gender equality. For example, representatives of the labor faction An- 
ikin (Anuxun), Zabolotny (3a6on0imnwiii), Aladyin (Anagoun), Ryzhkov 
(Poinckoe) and others spoke in favor of giving women political rights. “.. I 
petition ... that the scope of the entire electoral right be specified precisely, 
so that it be indicated that it must be equal, direct, with secret casting of 
votes, and equal for all nationalities, for all religions and equal for both sex- 
es” — Zabolotny proclaimed?®. However, an opposing opinion was present- 
ed by the members of the “Union of October 17” Count Heiden (Jezigen), 
speaking on behalf of this parliamentary group, insistently defended the 
position that it was untimely to endow women with political rights. And 
the main reason why the members of the State Duma could not make a no- 
ticeable contribution to improving the position of Russian women was that 
the legislative bodies of the Russian state at the beginning of the 20" century 
acted as carriers of patriarchal ideas regarding gender equality. 


Russian legislation regulating the electoral process provides for the 
passive participation of qualified women in the conduct of elections. Until 
1917, they were only allowed to transfer their votes by proxy to male 
relatives. The 1917 revolution had great influence on the evolution of 
women’s rights. For several months of 1917, women were given the right 
to vote in the formation of local self-government bodies in accordance 
with the new laws on elections to Zemstvos and City Dumas of 1917. In 
the resolutions of the Provisional Government of 20 July, 1917, “On the 
approval of section I of the Regulations on elections to the Constituent 
Assembly’, it was stated that “the Right to participate in the elections for 
the Constituent Assembly is enjoyed by Russian citizens of both sexes, 
who will be 20 years old by the election day, regardless of the property 
qualification”. 


5. THE LEGAL RECOGNITION 
OF GENDER EQUALITY IN THE 20 CENTURY: 
OVERCOMING THE GAPS IN RUSSIAN LAW CODES 


The Bolshevization of the Soviets made it possible in September 1917 
to approve the third (last) section of the Regulations on elections to the 
Constituent Assembly. According to this act, women were granted the 
same active and passive suffrage as men. Women’ participation in the 
elections was characterized by their awakening to an active social and po- 


28 TocygapcrBennas J[yma. Ilepppii cosprp. Ceccua I. 3acemanue 004. 2-5. maa 1906. 
r.: Crenorpaduyeckun oryet, 143. [SnexrpoHuHpim pecypc] «HayaHo-mpakTuyeckaa 
gleKTpoHHad Ou6muoTeka «Hayka upaBa»» URL: https://naukaprava.ru/catalog/3355 
/335690/3356901/35998?view=1 [17.07.2020] 
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litical life. It brought an important socio-cultural shift in Russian society. 
Nevertheless, women candidates were very rare in the electoral lists. This 
situation indicated that the traditional Russian stereotypes which oriented 
women towards the family were still strong in the public consciousness, 
along with the public distrust in the ability of women to fully solve public 
policy issues. 

After the victory in the October revolution of 1917, the Bolsheviks 
were able to consistently pursue a policy to “wake up” the social activity 
of women, to intensify their struggle for equal participation in public life 
— both in Russian society and in even more traditional communities in 
Central Asia, the Caucasus and other regions. 


According to the Constitution of the RSFSR of 1918, suffrage was in- 
troduced for people of both sexes from the age of 18 (chap. 13, section 4) 
and in this constitution there was an important caveat: persons engaged in 
productive work were equalized with persons engaged in “housekeeping, 
providing for the former the possibility of productive work” (art. 64).?? 
The problem, which is still relevant at the domestic level in a number of 
countries, was fundamentally solved by the Bolsheviks. 


The Council of People’s Commissars (CHK PC®CP) identified ma- 
ternity protection (as a specific function of a woman) as a direct duty of 
the state. Also, in the 1918 Code of Civil Status, Marriage, Family and 
Guardianship Laws freed a woman and marriage from control by church 
organizations, introduced freedom of divorce, eliminated the differences 
between children born in wedlock and “illegitimate” children, and etc. 


It was in the first Soviet government that the world’s first female min- 
ister appeared - A.M. Kollontai (A.M. Koznonimai), a revolutionary, dip- 
lomat and activist of the women’s movement of a Marxist direction, pub- 
lished in 1913 an interesting article, entitled “New Woman”. 


Further on, the issue of the legal status of women was discussed in the 
context of the civil war in Russia, and then in the extraordinary conditions 
of the Great Patriotic War. At that time, women actually took on male re- 
sponsibilities as well as their own. As a result, women clearly demonstrat- 
ed gender equality. At the same time, gender equality was ensured by the 
Communist Party. In Soviet Russia, women got a real opportunity to pur- 
sue their goals and interests on an equal basis with men in such spheres as 
education, science, medicine, etc. However, in the political sphere, in the 


29 = Koncituinyuua (Ocnosnoti 3axon) Poccuticxott Couuanuciiuueckol Pegepaiiusenou 
Coseiicxoti Pectiy6nuxu: Tlocitanoenenue 5-io Bcepoccuticxoio Cve3ga Coeeitioe, 
upunsiioe 6 3aceganuu 10 utona 1918 i., isnanne Ilerporpaycxoro Copeta pabounx 
Mt Kpacu. jenyratos, Ilerporpag 1918, 16. 
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sphere of government and industry, the percentage of women remained 
small. So, in rural councils and Councils of People’s Deputies in 1934 
there were 27% and 31% of women deputies, respectively, in 1937 in the 
Supreme Soviet of the USSR there were 16.5% of women deputies. Only 
by the 1980s did the number of women in government bodies become 
equal to the number of men. In particular, according to the Central Statis- 
tical Administration of the USSR, in the 1980s, the percentage of women 
in the Councils of People’s Deputies reached 50%.° 


The Russian Laws of the 1960s saw the overcoming of gaps in legal 
regulation of the position of women. The rights of women with children, 
pregnant women and women in childbirth have been greatly expanded. 
However, the Laws of the 1960s did not solve the female problems of 
household inequality, career opportunities and low wages. Therefore, the 
1977 Constitution of the USSR proclaimed not only formal equality, but 
also brought a whole set of social guarantees that were designed to pro- 
vide support for the roles and tasks that were seen as exclusively feminine. 
For example, article 35, Chapter 6 provided for: legal protection, material 
and moral support for motherhood and childhood, including the provi- 
sion of paid leave and other benefits to pregnant women and mothers.*! 


The 1993 Constitution also proclaims gender equality (art. 19, chap- 
ter 2)°*. However, unlike the 1977 Constitution, it only declares equality, 
while in real life, due to the lack of guarantees that should be provided 
by the state, women became one of the most vulnerable groups, open to 
exploitation of various kinds, including labour, sexual, etc. 


The first Russian women’s organizations of the 19" century, the 
populist and socialist movements ensured the penetration of the idea of 
gender equality into the legal consciousness of Russian society. Howev- 
er, despite the development of bourgeois relations, socio-cultural changes 
in Russian society, at the beginning of the 20" century the legal status 
of women remained traditional, inherited from patriarchal, pre-reform 
Russia. Gender equality in the political sphere was actualized against the 
background of the general politicization of Russian society in 1905-1907. 
The legal status of women had become a state problem at meetings of 


30 Enena Muxaiinosua Kouxnua, “IIpegctaputTenbcTBo 2KeHIIMH B CTpyKTypax BylacTM 
Poccuu, 1917-2002 IT”, Iengepnaa pexonciipyxuun ionuiiuueckux cucitiem, CII6.: 
MCII-Aneitien, Cauxt-Ilerep6ypr 2003, 991. 


31 Konciiuiuyyua (OcnosHott 3axoxn) Cowsa Coseiticxux Couuanucinuueckux Pecity- 
6nux: IIpunsitia ua eHeouepeguoti cegomoii ceccuu Bepxoenoio Coseitia CCCP geea- 
imoio co3viea 7. oxiuabpa 1977. ioga, Ilonutusyat, Mocxsa 1978, 62. 

32 =Konciiuimyyua Poccuticxou Pegepauuu: Lpunsina Bcenapognoim Ionocoeanuem 12. 
gekaopa 1993. toga, VisnarenpctBo «IIpocnext», Mocxsa 1993. 
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the State Duma - the first Russian parliament, the new legislative body 
of state power. However, as evidenced by verbatim records of the State 
Duma, the majority of deputies did not consider it expedient to extend 
universal suffrage to women. During the consideration of the judicial 
reform, the majority of deputies were against admitting women to the 
practice of law and granting them the right to serve as jurors. The depu- 
ties drew attention to the problem of prostitution: the Social Democrats 
proposed to study the main reason for prostitution - the oppressed eco- 
nomic situation of Russian women. But this proposal did not receive sup- 
port in the State Duma. Thus, innovations in legal codes aimed at gender 
equality in Russia at the beginning of the 20" century are the result of a 
complex political confrontation between supporters of traditional patri- 
archal culture with social democrats, populists and other representatives 
of views new to Russian society. The legislator (the ruling class) had to 
make concessions under the pressure of persistent petitions, statements, 
and demands for “civil equality of the sexes”.°3 


The Russian legal system traditionally includes two legal spheres: 
public law and private law. Analysis of civil (private) law of the 19" centu- 
ry allows determining the legal status of a married woman, as well as the 
hereditary rights of women as subjects of law. In the 19" century, the Rus- 
sian legislator also singled out a woman as an individual subject of public 
law, gradually expanding her rights in the political and criminal spheres. 
At the same time, not only laws, but also customs played a significant role 
in shaping the legal status of women in Russia in the 19" and 20" century. 
This is because most Russian women lived in villages at the time and their 
lives were guided by the norms of customary law. 


It is important to note that from 1930 to 1990 there was no private 
law sphere in Russia, since private property did not exist in the Soviet Un- 
ion. During this period, individual property existed only in the form of 
personal consumer property. This affected the civil status of women, espe- 
cially in matters of inheritance and property rights of married women. For 
the first time, the institution of private property was established by the law 
on property in the RSFSR in 1990**. 


33. TocygapctBenuaa Jlyma. Uerpeptpii cospip. Ceccua II. uacrp 1.: Crenorpadnue- 
cx oTuet, 143. [SnexTpoHHpm pecypc] «HayyHo-npakTiueckad a7leKTpOHHaa Ou- 
6muoteka «HayKka npaBa»» URL: https://naukaprava.ru/searchpage?author=ename= 
Poccus.+Iocygapciieennan+ yma. + ueimsepmoiti+co3vie %2C + ceccuatlI%3A +Cimeno 
ipaduueckuitt oiliueii+3aceganue+025etext=eyear_from=1910eéyear_to=1914e>bibl 
iorecord=esort=eshow=10 [18.07.2020] 

34 3axon PCCP «O co6cTBeHHocTu B PCCP» or 24.12.1990 N 443-1. URL: http:// 
in.kodeks.ru/kodeks/ [23.07.2020] 
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CONCLUSION 


The study concluded that in the 19" and early 20" century the le- 
gal status of Russian women was characterized by weak social and legal 
protection, lack of political rights, inability to pursue and use their pro- 
fessional knowledge. In general, legal support of the rights not only of 
women, but of all Russian citizens was not effective in the 19" and 20° 
century. These problems influenced the creation of the first domestic laws 
that distinguish women as individual subjects of law and provide for the 
gradual expansion of their legal capacity. 


The main reason for the lack of gender equality in the 19" and ear- 
ly 20" century in Russia was the legislator, in whose legal consciousness 
there was no awareness of the need for full emancipation of women. It is 
not enough to fix equality of sexes in the law, until it has taken hold in 
the legal understanding of not only society, but also the legislator. There- 
fore, only after the February and October revolutions of 1917, the result of 
which was the coming to power of the Bolsheviks, did the legal status of 
women began to improve. Gaps in legislation were overcome, as the legis- 
lator not only established gender equality, but also established guarantees 
to maintain this equality, including positive discrimination. The Bolshe- 
viks also eradicated the old views on the social, economic and political 
status of women in society. 

The evolution of women’ rights in Russia in the 19" and 20" century 
was a process of overcoming gaps in legal codes and ensuring legal equality. 
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Anexcej Jesremjesuy KAITYCTMH* 


PYCKM 3AKOHUWM Y XIX Vi XX BEKY VI SKEHE: 
OV] TIPABHUX MPASHUHA MU HEJEMHAKOCTU TO 
IIPABHOT IIPAS3HAIBA VM IIPABHE JETHAKOCTM 


Canemiak 


Unauak je nocBehen rmaBHum npobmemuma y peBasniaxkeby NpaBHMx UpasHu- 
Ha y IipaBMMa 2KeHa M NOTBphuBawy MpMHyMna jeyqHakocTu MomoBa y Pycuju of 
XIX go XX Beka. Victopujckn mocmatTpaHo, mpaBHM cTaTyc 2%KeHa y Pycuju Ou je 
ypebex camo y 6pauHuMm, NopoxmuHMM mM HacnteqHOMpaBHMUM opHOcuMa. Meby- 
TMM, y TOKy Mepvoga oOpaljeuor y oBom pajy, 3aKoHOsaBaly je o6e36enM0 Nomn- 
TM4Ka paBa *KeHa M MpM3Hao 2*KeHe KaO He3aBMicHe cyOjekTe jaBHor mpaBa. IIn- 
Talbe IIpaBHOr Momox*Kaja *KeHa y Pycuju je of cKopa ZOOmN0 He Camo Teopujckn, 
Beh Mu upakrmunn 3Hauaj. Heropo npoyyaBatee je clIpoBesjeHo ocmamajyhn ce He 
caMO Ha HaydHe wiaHke, Beh mM Ha IIpaBHe M3Bope M McTOpujcKe JOKyMeHTe, 10- 
nyt: 36upke 3akoua Mm HapeyOu Baage y Canxt-[etepc6ypry, Jexpera IIpuspe- 
MeHe Bnaye og 20. jyna 1917. ury. Ayrop 3akmyuyje a ce eBONyWMja *KeHCKNX 
pasa y Pycuju cupoBogzvma Ha OpMrMHamtaH HayMH, Mako je y3umMama y o63up 
MCKYCTBO M 3aKOHOMaBHy Mpakcy ApyrMx pjp2KaBa. 


Kpyune peau: 3axonogasciveo. - IIpaea ena. - IIpaena eeonyuuja. - Pycxa 
upasena ucihopuja. — IIpaena jeguaxociu. 
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WOMEN’S SUFFRAGE IN THE AUSTRIAN HALF 
OF THE HABSBURG MONARCHY 1848-1918 


Although it is largely unknown, women had some voting rights in the 19" century 
in the Habsburg monarchy, especially the right to vote in the municipality and on 
the provincial level. Suffrage at that time was based on the two pillars of property 
and education rather than gender. It was undisputed for a long time that women 
could get the right to vote due to their tax payments. The fact that women could 
also be included into the ‘intelligence’ electoral class was controversial, as shown by 
some decisions by the Austrian high courts. It was only towards the end of the 19" 
century that the gender criterion began to prevail in election regulations and women 
were increasingly excluded from the right to vote, which led to the emergence of the 
Austrian women’s movement. The monarchy fell in 1918 and the granting of univer- 
sal women’ voting rights was finally embodied in the proclamation of the Austrian 
republic on 12 November 1918. 


Key words: Women’s suffrage - Habsburg Monarchy - Parliamentarism - Women's 
movements - 19" century. 


1. INTRODUCTION 


On 16 February 1919 - just over 100 years ago - women in Austria 
were for the first time allowed to take part personally in an election for a 
state parliament. 1918 and 1919 had been tumultuous years. In 1918, the 


* The author is a research assistant at the Department of Legal and Constitutional His- 
tory at the University of Vienna; marie.therese.mundsperger@univie.ac.at; this paper 
has been accepted for and will be presented at the Iustoria 2020 conference in Bel- 
grade, which was postponed due to the corona virus pandemic. 
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Habsburg monarchy had ended and Austria had been declared a republic. 
In the new Austrian legal system universal and equal voting rights were 
introduced for the first time for all citizens of the new state, including 
women. However, it had been a long journey for women to achieve this 
vital right to vote. Women’s struggle for equal voting rights had begun in 
1848 and lasted for 70 years. 

Nonetheless, it is worthwhile noting that in the Austrian monarchy 
the right to vote had, to a certain extent, already included women. This 
article shall provide an overview of the different types of women’s suffrage 
in Austria - the right to vote in municipal elections, the right to vote for 
the provincial diets in the Austrian crown lands and the right to vote for 
the parliament in Vienna - as well as an overview of Austrian women’s 
campaigns for an equal right to vote in the German speaking crown lands 
of the Monarchy!. 


2. SUFFRAGE IN THE REVOLUTIONARY YEARS 1848/49 


The history of the right to vote and women’s struggle for it began in 
Austria with the revolution in 1848, when students, citizens and peasants 
demanded freedom and civil rights. From this point in time, constitution- 
alism would slowly establish itself in Austria. The citizens called for a con- 
stitution and for an elected parliament. Laws should no longer be passed 
by the emperor alone, but by the emperor together with a parliament.” 

In March 1848, following the first wave of the revolution, Austria 
was granted a formal constitution for the first time in its history, which 
is known as the Pillersdorf Constitution and was unilaterally imposed on 
25 April 1848. Under this constitution, a state parliament, the Imperial 
Diet, was to be formed. The first electoral statute in May 1848 caused the 
revolution to flare up again due to the numerous restrictions it contained 
on the right to vote, and on 30 May 1848 a new, more liberal electoral 
statute was issued that largely met the criteria of universal suffrage at that 
time.’ The new statute, which contained a general right to vote only for 


1 Above all, this article is intended to provide a compact summary of the existing Aus- 
trian literature on this topic. As part of my dissertation project, the case law of the 
Supreme Administrative Court regarding the women’s right to vote in the ‘intelli- 
gence’ electoral class is analysed. The corresponding passages in this article should 
already give a brief insight into it. 

2 Stefan Malfér, “Der Konstitutionalismus in der Habsburgermonarchie - Siebzig Jahre 
Verfassungsdiskussion in ‘Cisleithanien“, Helmut Rumpler, Peter Urbanitsch (eds.), 
Die Habsburgermonarchie 1848-1918. Band VII/1 Verfassung und Parlamentarismus, 
Verlag der dsterreichischen Akademie der Wissenschaften, Wien 2000, 11-67, 11. 

3 Rudolf Hoke, Osterreichische und deutsche Rechtsgeschichte, Bohlau Verlag, Wien - 
Kéln - Weimar 1992?, 343-346. 
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men, prompted an anonymous group of Viennese women to write a four- 
page document to Emperor Ferdinand I opposing the introduction of a 
franchise which excluded women: “It would be wrong to call this right 
to vote ‘general’ if at least half of the subjects cannot exercise it. [...] The 
supplicants [...] dare [...] to claim the undeniable, inalienable, innate and 
irredeemable rights of the female sex.” 

In 1848, in the course of the revolution, the first demands were 
voiced in Austria for women’s right to vote. They were raised by the “Vi- 
enna Democratic Women’s Association” founded on 28 August 1848° with 
Karoline von Perin-Gradenstein as its president. Although the association 
only existed for less than two months, until October 1848, it was the first 
women’s association in Austria to explicitly pursue political goals.° The 
statutes of this association stipulated, among other things, that the politi- 
cal objectives of the association meant that it would work to disseminate 
the democratic principle in all female circles.’ 

The discussions on the right to vote which took place at the same 
time in the constituent Imperial Diet, first in Vienna and later in Krem- 
sier/Kromériz, showed, however, that the male parliamentarians did not 
give serious consideration to voting rights for women.® Rudolf Brestel, 
a Member of Parliament, addressed the issue in the Imperial Diet using 
these words: “If women were to be admitted [to the elections] because 
they shared the burdens of the state, then children and fools should also 
be admitted for the same reason”? 


In 1848, the bourgeois revolution failed. Thereafter, the right of po- 
litical participation was defined by the principle of the representation of 


4 “Es ware falsch, das Stimmrecht allgemein zu nennen, wenn von dieser Ausiibung 
wenigstens die Halfte der Untertanen ausgeschlossen ist. [...] Die Bittstellerinnen 
[...] wagen es, [...] die unléugbaren, unverauferlichen, angeborenen und untilgba- 
ren Rechte des weiblichen Geschlechts in Anspruch zu nehmen*‘; Anita Ziegerhofer, 
Ohne Frauenbewegung kein Stimmrecht. ,,Miiht euch um den Stimmzettel, er ist der 
Schliissel zu allen biirgerlichen Rechten“, Leykam Buchverlag, Graz - Wien 2018, 29. 

5 Gabriella Hauch, “Arbeit, Recht und Sittlichkeit* - Themen der Frauenbewegun- 
gen in der Habsburgermonarchie*, Helmut Rumpler, Peter Urbanitsch (eds.), Die 
Habsburgermonarchie 1848-1918. Band VIII/1 Politische Offentlichkeit und Zivilge- 
sellschaft, Verlag der Osterreichischen Akademie der Wissenschaften, Wien 2006, 
965-1003, 967. 

A. Ziegerhofer, 26. 

Petra Unger, Frauen Wahl Recht. Demokratie und Frauenrechte, Wien 2018, 23-24. 
Ilse Reiter-Zatloukal, “Politische Partizipation von Frauen - Historische Entwicklung 
und frauenpolitische Perspektiven*, Global View 2/2014, 10-12. 

9 “Wollte man die Weiber zulassen, weil sie an den Staatslasten Theil nehmen, so 
miisste man aus dem gleichen Grund auch die Kinder und Narren zulassen*; Anton 
Springer (ed.), Protokolle des Verfassungs-Ausschusses im Oesterreichischen Reichstage 
1848-1849, Verlag von S. Hirzel, Leipzig 1885, 187. 
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property and education. These two pillars of the Austrian electoral system 
were retained at the municipal and provincial levels until the end of the 
monarchy in 1918, albeit slightly modified. Income and education, not 
gender, defined the right to vote. These preconditions excluded on the 
one hand many men who did not meet these conditions, but on the oth- 
er hand, as a matter of principle, this census suffrage did include women 
who met the qualifications.!° 


3. MUNICIPAL SUFFRAGE 


The system of municipal elections, established in Austria in 1849 as 
a census and three-class electoral system!!, remained almost unchanged 
in principle until the end of the monarchy in 1918. Voters were entitled 
to cast their ballots based on their tax contribution from land, property, 
or a business in the municipality. They were ranked according to the level 
of their contribution and then divided into three classes, with each class 
representing exactly one third of the whole tax paid in the municipality. 
Each third was allowed to elect a third of the local council. People with 
high tax levels benefited greatly from this system. However, those who 
had a high level of education or who held a profession or an office that 
enjoyed a high level of social standing were entitled to vote regardless of 
their tax payments.” 


Women were given the right to vote if they had the required property 
or taxable income. This could at first glance be regarded in political terms 
as equal rights for women. Both genders were granted active suffrage at 
the local level in 1849, regulated in the Provisional Municipalities Act of 
1849, based on tax payments from land, property, or a business in the mu- 
nicipality. A closer look reveals, however, that women were not given the 
opportunity to participate in political life on an equal footing with men, 
but were rather forced to remain invisible as political actors. This was en- 


10 Birgitta Bader-Zaar, “Politische Rechte fiir Frauen vor der parlamentarischen De- 
mokratisierung. Das kommunale und regionale Wahlrecht in Deutschland und Os- 
terreich im langen 19. Jahrhundert“, Hedwig Richter, Kerstin Wolff (eds.), Frauen- 
wahlrecht. Demokratisierung der Demokratie in Deutschland und Europa, Hamburger 
Edition, Hamburg 2018, 77-98, 79; Birgitta Bader-Zaar, “Rethinking Women’s Suffra- 
ge in the Nineteenth Century“, Kelly L. Grotke, Markus J. Prutsch (eds.), Constituti- 
onalism, Legitimacy, and Power: Nineteenth-Century Experiences, Oxford University 
Press, Oxford — New York 2014, 107-126. 

11 In smaller communes there were sometimes just two classes, depending on the size 
of the commune; § 36 of the Provisional Municipalities Act of 1849 (RGBI 170/1849). 

12 Arbeitsgemeinschaft Osterreichische Rechtsgeschichte (ed.), Rechts- und Verfassungs- 
geschichte, Facultas, Wien 2018°, 206-207. 
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forced by not allowing women to vote in person.!? § 30 of the Provisional 
Municipalities Act of 1849 stipulated how women were to vote, i.e. not in 
person but by representation, along with minors and persons under tute- 
lage. Specifically, wives were represented by their husbands, while widows 
and divorced or unmarried women were represented by a male person of 
their choice. Women were completely excluded from the right to be elect- 
ed to a local council.'* 


In the 1860s, the regulations for municipal elections adopted by 
the Austrian crown lands consistently followed the guidelines drawn up 
in 1849. In major cities, that had their own statutes, such as Vienna or 
Prague, women were not entitled to vote at all. In other cities where wom- 
en were entitled to vote, they were always in the minority.!> However, the 
proportion of women in the electorate was not insignificant. For example, 
in the Bohemian municipalities they formed around 20 per cent in the 
1880s, in the Lower Austrian city of Retz around 25 per cent, and in the 
city of Salzburg around the turn of the century women made up more 
than 25 per cent of the eligible voters. To some extent, these women were 
represented in the second electoral body, but mostly in the third one as 
small traders or owners of small properties. !° 


Equally controversial was the question of whether female teachers 
and university graduates were included in the so-called ‘intellectual suf- 
frage’ ie. had the right to vote without tax payments. This group includ- 
ed members of certain professions such as priests, the military, court and 
civil officials and teachers, as well as doctoral graduates from the Aus- 
trian universities. The law did not provide a clear answer to this ques- 
tion.!” However, whether or not women could also belong to the class of 


13 Birgitta Bader-Zaar, “Biirgerrechte und Geschlecht. Zur Frage der politischen Gleich- 
berechtigung von Frauen in Osterreich, 1848-1918 Ute Gerhard (ed.), Frauen in der 
Geschichte des Rechts. Von der Friihen Neuzeit bis zur Gegenwart, Verlag C.H. Beck, 
Miinchen 1997, 547-562; Birgitta Bader-Zaar, Carola Riedmann, “Stimmberechtigte 
Frauen vor 1918: Zum kommunalen, Landtags- und Reichsratswahlrecht fiir Frauen 
in der dsterreichischen Reichshalfte der Habsburgermonarchie‘, Blaustrumpf ahoi! 
(ed.), ,,Sie meinen es politisch!“ 100 Jahre Frauenwahlrecht in Osterreich. Geschlech- 
terdemokratie als gesellschaftspolitische Herausforderung, Locker Verlag, Wien 2019, 
65-79, 66. 


14 Paragraph 30, 35; Provisorisches Gemeindegesetz vom 17. Marz 1849, Allgemeines 
Reichs-Gesetz- und Regierungsblatt fiir das Kaiserthum Osterreich, No. 170/1849. 


15 B. Bader-Zaar, C. Riedmann, ,,Stimmberechtigte Frauen’, 66-67. 


16 Peter Urbanitsch, “Die Gemeindevertretungen in Cisleithanien“, Helmut Rumpler, 
Peter Urbanitsch, Die Habsburgermonarchie 1848-1918. Band VII/2 Verfassung und 
Parlamentarismus, Verlag der Osterreichischen Akademie der Wissenschaften, Wien 
2000, 2199-2281, 2214-2215. 


17__B. Bader-Zaar, Biirgerrechte und Geschlecht, 552. 
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‘intellectual’ voters was still open to discussion. Both Austrian high courts 
of public law, the Supreme Administrative Court and the Imperial Court, 
considered themselves competent to decide on electoral law!*, which is 
why judicature exists from both supreme courts on this specific question. 


Since the 1880s for example, the Supreme Administrative Court had 
developed a line of judicature according to which women, especially female 
teachers, were not entitled to vote as members of the ‘intellectual’ electoral 
class. In its first decision on this question, the right to vote for teachers only 
extended to male teachers. One of the reasons for this was that the Ger- 
man male grammatical form “teachers” used in the election regulations, “die 
Lehrer’, does not automatically include the female gender.!? In the following 
years, female teachers in particular, but also female heads of monasteries, 
repeatedly tried to fight through the courts for the right to vote.”° 


It was not until 1904 that the Supreme Administrative Court deviated 
from its previous viewpoint and ruled that the term “teacher” meant all 
members of the teaching profession regardless of their gender. If the leg- 
islation had only intended to refer to male teachers, it would have had to 
express this by way of an explicit addition. The Court justified the change 
in its judicature, among other things, with the fact that the required public 
employment and higher education were available to female teachers in the 
same way as to their male colleagues, and under those circumstances the 
right to vote without tax payment was to be granted.! In the crown land 
of Carniola, this revised judicature was eventually incorporated into the 
law in 1910 by referring to “male and female teachers’, but all other wom- 
en were still excluded from the ‘intellectual’ electoral class, like graduates 
from the universities.” After several affirmative decisions from various 
crown lands, such as Bohemia, Moravia and Silesia, the Supreme Admin- 
istrative Court held that the principle of women’s right to vote appears to 
have been expressly laid down for the future and is therefore also binding 
on the municipal electoral regulations of the other crown lands when in- 
terpreting them.”? 


18 Ernst Mayrhofer, Graf Anton Pace (eds), Ernst Mayrhofer's Handbuch fiir den politi- 
schen Verwaltungsdienst in den im Reichsrathe vertretenen Konigreichen und Landern 
mit besonderer Beriicksichtigung der diesen Lindern gemeinsamen Gesetze und Ver- 
ordnungen, Volume II, Wien 1896°, 429. 


19 Verwaltungsgerichtshof (VwGH) 28.12.1888, No. 4427. 
20  E.g. VWwGH 25.10.1893, No. 7473. 


21 VwGH 06.07.1904, No. 2805 A; unfortunately, the archive material on this case no 
longer exists in the Austrian State Archive. 


22 ~~ ~Vasilij Melik, Wahlen im alten Osterreich. Am Beispiel der Kronldnder mit slowenisch- 
sprachiger Bevolkerung, Bohlau Verlag, Wien - K6ln - Weimar 1997, 123. 


23 VwGH 23.06.1909, No. 6831 A. 
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The Imperial Court also considered itself competent to decide on ques- 
tions of municipal suffrage, including the question of women’s suffrage. 
From Moravia, three cases came to the Imperial Court regarding the right 
to vote in the ‘intellectual’ class, with all three cases being dismissed,”4 even 
though one of these decisions was only marginally against the women’s right 
to vote.?° The reason for this decision was that the grammatically masculine 
forms “teacher” and “graduate” found in the electoral regulations excluded 
the female gender. Since the turn of the century, women had been allowed to 
study at the Austrian philosophical and medical faculties, thus female grad- 
uates now also demanded their right to vote. The court further held that it 
was a fundamental intention of the electoral regulations to restrict women’s 
suffrage, for example by denying them the right to vote in person. The other 
professions with the right to vote without tax payments were clearly male 
professions, namely clergymen and military personnel. The Imperial Court 
therefore maintained its position despite the change in the judicature of the 
Supreme Administrative Court, and continued to oppose women’s right to 
vote until its demise in 1918.76 


Contemporary literature was initially opposed to the womens right to 
vote in the ‘intelligence’ class, in the same way as the supreme courts, but 
this opinion changed, just as it happened with the Supreme Administrative 
Court. The Staatswoérterbuch by Mischler and Ulbrich should serve as an 
example here. In the first edition from 1895, Hermann Blodig (jun.), based 
on the decision of the Supreme Administrative Court of 1888, still held the 
view that the right to vote, which was based not on tax payment but on per- 
sonal characteristics, did not include women. They were exempt from the 
right to vote, even if they met the legal requirements.”’ In contrast, in the 
second edition of the Staatswérterbuch from 1906, Max Kulisch affirmed 
womens right to vote. In principle, this should also apply to women such as 
university graduates, unless the election regulations ordered the opposite.”8 


24 Reichsgericht (RG) 13.10.1884, No. 304; RG 17.10.1912, No. 1966; RG 16.10.1913, 
No. 2031. 

25 Birgitta Bader-Zaar, “Das Frauenwahlrecht vor Gericht. Reklamationen und Beschwer- 
den in der ésterreichischen Reichshalfte der Habsburgermonarchie’, Milan Vojacek 
(ed.), Reflexe a sebereflexe Zeny v ceské ndrodni elité 2. poloviny 19. stoleti. Sbornik 
prispévku z konference uspotddané ve dnech 23.-24.11.2006 Ndrodnim archivem ve spo- 
lupraci s Archivem hlavniho mésta Prahy, Scriptorium, Praha 2007, 11-27, 23. 

26 See for a detailed analysis of the three cases of the Imperial Court: Ibid., 18-25. 

27 Hermann Blodig (jun.), “Gemeindewahlen‘, Ernst Mischler, Josef Ulbrich (eds), Os- 
terreichisches Staatsw6rterbuch. Handbuch des gesammten osterreichischen 6ffentlichen 
Rechtes, Volume I, Wien 1895!, 710-720, 712. 

28 Max Kulisch, “Gemeindewahlen‘, Ernst Mischler, Josef Ulbrich (eds.) Osterreichisches 
Staatsworterbuch. Handbuch des gesammten 6sterreichischen 6ffentlichen Rechtes, Vo- 
lume II, Wien 19067, 335-346, 337. 
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4. SUFFRAGE FOR THE PROVINCIAL DIETS 
IN THE CROWN LANDS 


At the beginning of the 1860s, the neo-absolutist system that had 
existed in Austria since 1852 quickly came into a crisis. The financial 
emergency and the impending state bankruptcy, due to the war against 
Sardinia-Piedmont the Empire had lost, made it necessary to abandon 
neo-absolutism and slowly, but surely return to constitutionalism. As a 
result of these reforms, provincial diets were established in the Austrian 
crown lands, to be elected by the population and to send deputies to the 
Imperial Council, the new state parliament in Vienna.?? The individual 
electoral regulations in the crown lands, which were regulated uniform- 
ly and almost identically in the February Patent in 1861, were primarily 
intended to maintain the interests of the predominantly aristocratic large 
estate owners and the wealthier urban population. This was achieved 
through a curial franchise system, which divided the electorate into four 
different electoral groups (large landowners, chambers of commerce and 
industries, cities and markets, and the rural municipalities), assigning a 
certain number of mandates to each. Within the curiae, the right to vote 
was based on the right to vote for communities and thus tied to a specific 
census based on property or income tax payments, or on educational re- 
quirements.°° 


In the curiae of the cities and the rural municipalities, women had 
the right to vote for the provincial diets as a result of the census prerequi- 
sites and the strong connection of the electoral regulations to those for the 
municipal level, as the wording of the laws was in principle gender-neu- 
tral. Surprisingly, at the provincial diet level, the principle that women had 
to be ‘represented’ when voting was disregarded, since it was determined 
that every vote, except in the curia of the large landowners, was “generally 
only to be given in persom. Legally, this provision about personal voting, 
which was in contradiction to the electoral system for the municipalities, 
inevitably created great confusion. In the absence of clear guidelines, prac- 
tice in cities and rural municipalities varied considerably depending on 
the crown land, district or time. For example, women were sometimes re- 
moved from the electoral roll, sometimes not. In some cases, women were 
not allowed to vote despite appearing on the electoral roll. Then, they 
were sometimes allowed to vote in person in accordance with the wording 


29 Wilhelm Brauneder, Osterreichische Verfassungsgeschichte, Manz, Wien 2009"', 137, 
148. 


30. Arbeitsgemeinschaft Osterreichische Rechtsgeschichte, 204. 
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of the law. At other times, they were only allowed to do so via an author- 
ised representative.*! 


In Lower Austria, the provincial diet election of 1861 was criticised 
because women had voted in person. In the course of the election review 
debate in the Lower Austrian Provincial Diet, the principle of the then 
applicable women’s suffrage was aptly formulated by the deputy Karl Frei- 
herr von Hock: the Provincial Diet was by no means a representation of 
the people, but a representation of interests. As the interests represent- 
ed by men were also shared in some instances by women, such interests 
could therefore be represented by women.*” The Provincial Diet finally 
accepted all votes from women as valid. To clarify the legal situation, some 
crown lands implemented legislative amendments, the majority of which 
stipulated that women had to be represented for their votes in all curiae.*? 

Not only the question of personal voting, but also the regulation on 
granting the powers of attorney in municipal council and occasionally 
also provincial elections remained controversial. For example, the legal 
term ‘power of attorney’ means that the holder of the power of attorney 
must carry out the wishes of the person who gave the power of attorney. 
In fact, women were often forced to transfer their right to vote to a man 
who could not be obliged to vote according to their will or could not be 
controlled. The power of attorney system was therefore open to misuse. 
The reason for the frequent denial of personal voting rights for women 
was stated as being, among other things, that the stormy course of an elec- 
tion would make the personal appearance of women unacceptable.** 

This problem was only taken into account in two crown lands: in 
Lower Austria and in Vorarlberg. From 1904 onwards, women in Low- 
er Austria were generally allowed to vote in person, at least in municipal 
elections. However, the wife of a man who was entitled to vote had to 
continue to be represented by her spouse, who was only allowed to cast 
one vote for both of them. If the husband was not entitled to vote, the wife 
exercised her right to vote herself.?° 


31 Vasilij Melik, “Zusammensetzung und Wahlrecht der cisleithanischen Landtage“, 
Helmut Rumpler, Peter Urbanitsch, Die Habsburgermonarchie 1848-1918. Band VII 
Verfassung und Parlamentarismus, Verlag der 6sterreichischen Akademie der Wis- 
senschaften, Wien 2000, 1311-1352, 1322. 

32  Giinther Schefbeck, “Der Weg zum Frauenwahlrecht*, “.. Doch wehe, sobald sie zu 
stimmen begehren...“ 80 Jahre Frauenwahlrecht in Osterreich, Wien 1999, 4-24, 11. 

33 __B. Bader-Zaar, ,,Biirgerrechte und Geschlecht*, 549-550. 

34 Birgitta Bader-Zaar, “Die ,grande affaire‘ - Wahlrechtsreformen in Europa und Nord- 
amerika im ,langen‘ 19. Jahrhundert’, Thomas Simon (ed.), Hundert Jahre allgemeines 
und gleiches Wahlrecht in Osterreich. Modernes Wahlrecht unter den Bedingungen ei- 
nes Vielvélkerstaates, Peter Lang, Frankfurt am Main 2010, 13-36, 24. 

35 B. Bader-Zaar, Biirgerrechte und Geschlecht, 552. 
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Women were either explicitly excluded from passive suffrage or their 
exclusion was taken for granted, so that it was not even mentioned in the 
electoral regulations. Thus, women could take advantage of this regulatory 
deficit and actually run for the Provincial Diet. This occurred, for exam- 
ple, in the 1908 case in Bohemia of Karla Machova and Marie Tumova.*° 
In June 1912, the chairwoman of the Young Czech women’s organization, 
Bozena Vikova-Kunéticka (1863-1934), even managed to secure a man- 
date for the Provincial Diet, but the Bohemian governor refused to grant 
it to her.3” 


5. SUFFRAGE FOR THE IMPERIAL COUNCIL 


From 1873 onwards, direct elections for the second chamber of the 
Austrian parliament, the House of Representatives, were made possible 
as part of a reform of the electoral law. The first chamber, the House of 
Lords, was only open to the nobility and eminent personages appointed by 
the emperor, but all of these were men. The elections to the House of Rep- 
resentatives now followed the same curial and census system as the one 
found on the provincial diet level. Due to the disproportionately greater 
political importance of parliamentary voting rights and also because of 
the influence from other states such as Germany or Great Britain, the ex- 
clusion of women from political participation prevailed. In contrast to the 
gender-neutral formulations of the provincial diet electoral regulations, 
women were only allowed to vote in the Imperial Council elections in the 
curia of large estates.°* Indirectly, sole female owners of shops and compa- 
nies above a certain tax threshold could take part in the Imperial Council 
elections in the curia of the chambers of commerce and industries. The 
male managing directors had to cast their votes on their behalf. *? 


In the further development of electoral law, the gender-specific pro- 
visions of the parliamentary electoral law of 1873 served as models for the 
provincial electoral regulations. Thus, from 1884 onwards, several crown 
lands, including Lower Austria, excluded women from the right to vote 


36 I. Reiter-Zatloukal, Politische Partizipation, 11. 

37. Lubo§s Velek, ,,“Der’ erste weibliche Abgeordnete der Habsburgermonarchie im 
Bohmischen Landtag 1912.“ Osterreichische Zeitschrift fiir Geschichtswissenschaften 
26/2 2015, 41-69; Birgitta Bader-Zaar, “Frauenbewegungen und Frauenwahlrecht* 
Helmut Rumpler, Peter Urbanitsch (eds.), Die Habsburgermonarchie 1848-1918. 
Band VIII/1 Politische Offentlichkeit und Zivilgesellschaft, Verlag der dsterreichischen 
Akademie der Wissenschaften, Wien 2006, 1005-1027, 1021. 

38 Thomas Olechowski, Rechtsgeschichte. Einfiihrung in die historischen Grundlagen des 
Rechts, Facultas, Wien 2019°, 205. 

39 -P. Unger, 29-30. 
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for the provincial diet. The exception was the curia of large landowners, 
whose votes were crucial because of the small number of members in this 
electoral body. The Lower Austrian Provincial Diet denied tax-paying 
women, except large landowners, the right to vote for the provincial diet, 
on the grounds that in the crown lands the form in which women could 
exercise their right to vote was very different. The simplest way to achieve 
uniformity was to deny women the right to vote everywhere. The crown 
land Bukovina even went so far as to abolish women’s right to vote at the 
municipality level.4° An exception to this was the crown land Vorarlberg, 
which granted women the right to vote in the general curia in 1909, al- 
though, unlike men, they had to pay a certain tax for this.*! 

Parallel to the development of reducing or abolishing existing voting 
rights for women, the right to vote at the provincial and state levels was 
extended to even larger groups of the male population, first by reducing 
tax requirements, then by introducing a general electoral class that did 
not require any tax payments but still only included men. The 1907 elec- 
toral law reform finally eliminated the curial system and in principle gave 
men over the age of 24 universal and equal voting rights. The intention of 
these electoral reforms was to democratize electoral law, but women were 
disadvantaged, since the reforms removed the modest opportunities for 
women to vote at the Imperial Council level. Because of the elimination 
of the large landowner curia, the women who had been entitled to vote in 
this curia, even if not in person, lost their right to vote completely.*” The 
development could be summarised by saying that the increasing democra- 
tization of the right to vote for men was in effect at the expense of wom- 
en's suffrage. 


6. THE WOMEN’S VOTING RIGHTS MOVEMENT 
IN THE GERMAN SPEAKING CROWN LANDS 
OF THE AUSTRIAN MONARCHY 


In this political climate, which increasingly restricted the avenues 
available to women to vote, the first women’s movements began in Aus- 
tria. They were to become of particular significance at the end of the 
1880s when women lost the right to vote as part of a redesign of voting 
rights for the Lower Austrian provincial diet. On this occasion, mid- 
dle-class liberal women organized themselves into the “Association of 
Teachers and Educators in Austria” and began their protests. Among 
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their ranks were Auguste Fickert (1855-1910) and Marie Schwarz 
(1852-1920). From 1889 onwards, they tried to get politicians’ at- 
tention by holding meetings and collecting signatures for petitions to 
the provincial diets and the Imperial Council, especially when electoral 
reforms were being debated.*+ These petitions were not only directed 
against the abolition of existing rights, but also called for further rights 
at the municipal and provincial levels, such as the inclusion of women 
in the right to vote at the municipal level in Vienna. The petitions were 
not without success: for example, they managed to avert the impending 
abolition of the right to vote at the municipal level in Lower Austria, as 
well as the abolition of women’s suffrage in the city of Salzburg in 1901 
and in the Silesian city of Troppau/Opava in 1908.*° 

Middle-class women vindicated their right to political equality not 
only based on the principle of “equal rights for all citizens” but also their 
tax payments according to the British democratic principle of “no taxa- 
tion without representation”. In addition, the right to vote should enable 
women to represent their specific interests, such as educational reforms 
or improvements in marriage and family law and career opportunities. In 
Austria, the women’s voting rights movement could never develop into a 
‘single issue movement’ as in Great Britain, for example, where the suf- 
fragettes only sought the right to vote. In Austria the movement always 
contained other demands specific to women.*° 

An example of the attitude and way of thinking of this early mid- 
dle-class women’s movement is an appeal to all female teachers in Lower 
Austria published in 1889: 


“[...] Colleagues, we can no longer ignore the fact that it is only our lack 
of political rights that makes us suffer one defeat after another in today’s 
wildly unleashed competitive struggle. 

At the beginning [...] on an equal footing with our male colleagues in 
all respects, we now have only the same duties - often even more duties - 
while our rights are being reduced more and more. 

Why? 

We are political nobodies, while our male colleagues have become im- 
portant factors in public life. The bureaucrats making armchair decisions, 
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which affect our weal and woe, are forced to reckon with them, because they 
have the right to vote. 

It is therefore imperative that we try to retain what little political rights 
we still have - the right to vote at the municipal level - and to regain what 
we have already been deprived of illegally - the right to vote for the provin- 
cial diet, and that the Viennese colleagues also conquer political rights.“ 


As stated in the piece above, written by teachers in Vienna and its 
surrounding municipalities at the end of 1889, it was professional and fi- 
nancial disadvantages vis-a-vis their male colleagues that prompted them 
to initiate a women’s voting rights movement in Austria. The newspaper 
article cited above showed once again that the women’s movement was 
not initially concerned with the acquisition of new political rights, but 
with opposing tendencies towards the abolition of existing rights in Lower 
Austria.*® 


When these middle-class women tried to coordinate their activities 
and constitute a formal association, they were faced with the limitations 
imposed by the Associations Act. In the years that followed, the law on 
associations valid at that time would severely hamper the middle-class lib- 
eral movement of women’s voting rights in its campaign. The Associations 
Act from 1867 allowed political associations in principle, but discrimi- 
nated against women.” For example, § 30 of the Associations Act 1867 
stated: “Foreigners, women and minors must not be accepted as mem- 
bers of political associations.’°° Women were therefore forced to organ- 
ize themselves in ‘non-political’ associations that campaigned for better 
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an Pflichten - geblieben, wahrend wir in unseren Rechten mehr und mehr verkiirzt 
werden. Warum? Nur deshalb, weil wir die politischen Nullen, unsere Collegen dage- 
gen durch das ihnen zuerkennte Wahlrecht gar wichtige Factoren im 6ffentlichen Le- 
ben geworden sind, mit welchen die Herren am griinen Tisch, die tiber unser Wohl 
und Wehe entscheiden, zu rechnen gezwungen sind. Es ist deshalb eine gebieterische 
Nothwendigeit, dass wir das Wenige, was wir an politischen Rechten noch besitzen - 
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trachten, dass ferner die Wiener Colleginnen ebenfalls daran gehen, sich politische 
Rechte zu erobern.“; Aufruf an alle Lehrerinnen Niederdsterreichs, in: Der Lehrerin- 
nen-Wart 12 (10. Dezember 1889), 24. 
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access to education or better pay for women. Nevertheless, middle-class 
women founded the “General Austrian Women’s Association” (“AOFV”) 
on 28 January 1893. Membership in political associations was still disal- 
lowed for women, which is why the statutes stated that the purpose of the 
association was “[...] the organization of Austrian women to promote their 
economic interests and their intellectual education, as well as their social 
status (with the exception of politics)”.>! 


The Social Democrats’ election campaign, which took the form of 
a ‘class struggle, was completely separate from the middle-class liberal 
women’s movement and its ‘gender struggle? since they saw the AOFV as 
dealing solely with the women’s issue from the middle-class standpoint, 
while the positions of the Social Democrats had taken on too radical a 
colouring for the AOFV. The general, equal and direct right to vote “with- 
out gender difference’, ie. the suffrage for women, was anchored in the 
party program of the Social Democrats during the third party conference 
in 1892. Viktor Adler justified this later addition by saying that this ad- 
ditional declaration had been forgotten at the Hainfeld Unification Party 
Conference because not a single female delegate had participated.°? Anna 
Altmann (1852-1937), who had been sent by the German Bohemians, 
had not been admitted because the Viennese comrades wanted a male del- 
egate. She was told that women were not yet ready to attend such meet- 
ings. In fact, it was the male Social Democrats who were not yet ready to 
include women in their group.°? Despite this initial instance of ‘forgetting, 
the Social Democrats were nonetheless the first party to include women’s 
voting rights in their program. This was in contrast to the prevailing views 
on the intellectual inferiority of women. However, since large landowners 
were granted the right to vote, the Social Democrat Therese Schlesinger, 
for example, could joke that “if a good piece of land was obtained, the 
intellectual powers [of a woman] would grow considerably”. The Arbeit- 
erinnenzeitung, which was founded at the beginning of 1892, served as a 
platform for the struggle for universal and equal voting rights in the sense 
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of women’s suffrage. The newspaper was edited by Adelheid Popp from 
1893 onwards.*4 


However, there was initially little enthusiasm from the male party 
members for supporting this demand. Viktor Adler, for example, said in 
1893 that the issue of women’s suffrage was not a priority in the party 
program. He wrote that women’s voting rights should only be treated as 
secondary, because of the backwardness of Austria. Accordingly, the goal 
of introducing women’s suffrage was deferred in favour of the ‘more real- 
istic’ goal of introducing universal and equal men’s suffrage. The female 
Austrian Social Democrats did not ignore this tactical policy of the found- 
er of the Social Democratic Party and, due to party discipline, submitted 
to this priority.°° 

The question of the primacy of men’s right to vote became acute in 
1905 because of the revolution in Russia and the constitutional struggles 
in the Hungarian half of the Habsburg monarchy. The female Social Dem- 
ocrats now supported their comrades at numerous rallies and meetings 
for the universal and equal right to vote for men, but at the same time 
emphasized the future need for women’s voting rights. However, this ap- 
proach was criticized by the German Social Democrats, especially Clara 
Zetkin and August Bebel.*° 

In contrast to the female Social Democrats, the middle-class liberal 
women’s movement saw the timing of the debates on universal suffrage as 
particularly suitable for promoting voting rights for women. On 10 De- 
cember 1905, Marianne Hainisch and other board members of the “Fed- 
eration of Austrian Women’s Associations” founded the “Vienna Women’s 
Voting Rights Committee”. But their attempts to overcome the limits of 
the Associations Act 1867 were unsuccessful. Even after several instances, 
the Imperial Court did not comply with their request to let them estab- 
lish an association. Until the beginning of the war, the amendment of the 
discriminatory § 30 of the Associations Act was therefore a repeated de- 
mand by both the middle-class liberal and the Social Democratic women’s 
movements.*” 

On 26 January 1907, the Social Democratic election campaign was 
finally crowned with success: universal and equal voting rights were in- 
troduced for all males. Women, however, were still excluded from political 
participation. The curial system was abolished and the right to vote was 
withdrawn from the few female large landowners. The reason given by the 
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parliament for the fact that women’s suffrage had not been introduced was 
as follows: “The majority of the committee considered that women have 
so far been disregarded in all European countries where universal suffrage 
has been introduced, and that it would be very questionable, especially in 
Austria, at the time of a profound political evolution, to try to get women 
to participate in political life.°* 

After the goals of their party comrades had been achieved, there was 
nothing to stand in the way of a stronger agitation by the female Social 
Democrats for women’s voting rights. Beginning in 1907, they were sup- 
ported by the international Socialist Voting Rights Movement. At the 
Second International Socialist Women’s Conference in Copenhagen in 
August 1910, it was decided to annually hold an “International Women’s 
Day” as a day of struggle for the political emancipation of women and 
the right of women to vote. On the first Women’s Day in Vienna on 19 
March 1911, almost 20,000 women and men took part in a demonstration 
from Vienna’ Parkring to the City Hall.°? Ernestine von Firth, the chair- 
woman of the middle-class Vienna Women’s Voting Rights Committee, 
was also present. This did not preclude cooperation with the female Social 
Democrats. However, due to the different strategies of the two women’s 
movements, this approach was ineffective. 


In the following years middle-class women began to network more 
internationally and to take part in international conferences on women’s 
voting rights. On 12 June 1913, there was a demonstration in Vienna, reg- 
istered with the police as a “sightseeing tour”. However, more than 120 
automobiles and carriages decorated with yellow flags and the catchphrase 
“Womens right to vote” were on the move.°! 


The development of the Austrian women’s movement was shaped and 
hampered not only by the different objectives and political ideas between 
middle-class liberal women and Social Democrats, but also by the national 
conflicts that prevailed in the Habsburg monarchy at the time.®* Because 
of this, it was the individual women’s organizations of the various nations 
of the monarchy, like the Germans, the Czech and the Polish, that were 
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represented in the International Women’s Suffrage Association (IWSA), 
and not Austria-Hungary or a (non-existent) umbrella organization for 
Cisleithania.© 

At that time, disputes over both national and social issues dominat- 
ed the Imperial Council as well. Socialist members’ requests to introduce 
universal women’s voting rights were never debated.® On the other hand, 
a change in opinion was slowly becoming noticeable on the question of 
amending the law on associations, which had previously prohibited wom- 
en from membership in political associations. But due to the parliamen- 
tary crisis in Austria and the outbreak of the First World War, an amend- 
ment was no longer possible.°° 


7. INTRODUCTION OF GENERAL AND EQUAL 
VOTING RIGHTS FOR ALL CITIZENS IN 1918 


With the political upheavals and the overthrow of the monarchy in 
1918, the way to the introduction of women’s voting rights in Austria was 
finally paved. It was often argued that the achievements of women in the 
war caused such a revolution in the public opinion that voting rights for 
women could no longer be withheld. In fact, the legal breakthrough was 
primarily due to the new power potential of Social Democracy and the 
relenting of the Christian Social Party, who hoped to gain votes.® 

On 30 October 1918, the provisions of the old Associations Act that 
discriminated against women were abolished.” The granting of women’s 
voting rights to all representative bodies was eventually linked to the proc- 
lamation of the Austrian republic. Article 9 of the ‘Law on the Form of the 
State and Government’ of 12 November 1918 stipulated that the electoral 
rules, still to be drafted, “should be based on the general, equal, direct and 
secret right to vote of all citizens regardless of gender”.®® The voting age 
was set at 20 years, the passive voting age at 29 years. 
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In principle, opposition to women’s right to vote was rare in the var- 
ious stages of development of the electoral regulations for the Austrian 
Constituent Assembly. Rather, the focus of the discussions was on the pos- 
sibility of subjecting the female voters to control, since each party feared 
that their opponents would win the election due to women’s right to vote. 
In addition to proposals to use differently coloured ballot papers or en- 
velopes or separate ballot boxes to obtain information about the suppos- 
edly specific voting behaviour of women, there were requests to limit the 
number of female voters. This would have been constructed through a 
higher minimum age for women, who, as a result of the war, constitut- 
ed more than half of the eligible voters.”? The Christian Socials and Ger- 
man Nationals very stubbornly called for the introduction of compulsory 
voting on the grounds that otherwise only radical or Social Democrat- 
ic women would vote and hardly any conservative ones.’ In 1918 these 
attempts to manipulate women’s suffrage were not realized, with the ex- 
ception of the exclusion of “women who are under moral surveillance’, 
which meant prostitutes.’? On this issue there was consensus among the 
parties. However, this discriminatory provision was abolished by the 1923 
electoral regulations,’* because of the Federal Constitutional Law of 1920 
(Bundes-Verfassungsgesetz). Due to the constitution of 1920, only judi- 
cial convictions justified exclusion from the right to vote.”4 Resolving the 
question of compulsory voting was left to the provincial legislation and 
gender-based vote counting was only introduced in 1920 and maintained 
throughout the First Republic.”° 


In the Constituent Assembly election on 16 February 1919, women 
were able to exercise their newly acquired right for the first time. At 82.1 
per cent, their turnout was just below that of men at 87 per cent. With 
almost 52.2 per cent, women made up the majority of the population el- 
igible to vote. These figures made it clear that women were significant as 
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voters from the 1919 election onwards.”° On 4 March 1919, the first eight 
female parliamentarians finally entered parliament. In addition to the 
Christian Social Dr. Hildegard Burjan, there were seven Social Democrats: 
Anna Boschek, Emmy Freundlich, Adelheid Popp, Gabriele Proft, Therese 
Schlesinger, Amalie Seidl and Maria Tusch.”” 


8. SUMMARY AND FINAL CONCLUSIONS 


In summary, it was a long road to the introduction of universal and 
equal voting rights for all citizens in Austria in 1918. Even in the early 
electoral regulations of the monarchy, the provincial and municipal elec- 
toral regulations of the 1860s in particular, an active right to vote was also 
provided for women under the then applicable census system, provided 
they met the required tax threshold. However, the right to vote was re- 
stricted by the fact that women were usually not permitted to vote in per- 
son. The slow suppression of women’s suffrage started in 1873 with the 
introduction of direct elections for the Imperial Council, which for the 
first time restricted women’s voting rights to the curia of large landown- 
ers, and the Imperial Council electoral regulations unfolded as a model 
for the other electoral regulations. 


The debates on women’s voting rights in Austria only began when 
universal suffrage slowly began to prevail at the provincial level, replacing 
the previous curial system, and the few women who had already had the 
right to vote lost that right in the course of this process. In short: “In the 
premodern traditional understanding of the law, [...] the ‘belonging to a 
certain social class’ ranked before gender, while the category ‘gender’ as an 


exclusion criterion only developed fully in the democratic understanding 


of citizens’ ‘equality?’”® 
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In Austria the development of women’s movements was therefore rel- 
atively late compared to other European countries. Also, due to the na- 
tional differences in the Austrian half of the monarchy, with the division 
into middle-class liberal and Social Democratic women’s movements, it 
was not possible to build up a single large movement. A further obstacle 
was the prevailing association law, which denied women membership in 
political associations. 

With the political upheaval and the overthrow of the monarchy in 
1918, the introduction of women’s voting rights in Austria was finally 
made possible. The proclamation of the republic on 12 November 1918 
secured the general, equal, direct and secret voting rights of all citizens 
regardless of gender. 
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Mp Mapnja Tepesa MYHJINITEPTEP* 


YKEHCKO IIPABO TJIACA Y AYCTPUJCKOM JEJIY 
XAB3BYPITKE MOHAPXVJE 1848-1918 


Canemiak 


Viaxo je TO peTexKHO Hemo3HaTO, %*KeHe cy y XaO36ypuiKoj MoHapxuju y XIX 
Beky MMak UMase ofpehena riacaikKa paBa, HapOUNTO Ha ONLMTMHCKOM M Ipo- 
BUHIMjCKOM HMBOy. Y TOM Mepuosly, rmacauKo upaBo Ouro je GasmpaHo Ha [Ba 
cTy6a - UMOBMHU M Obpas0Balpy, a He Ha KputTepujymy moma. Jlyro ce Huje JOBO- 
WMO y UMTatbe MpaBo 2KeHa Ha rlacatbe 3acHOBaHO Ha Itahamy nopesa. Une- 
Hula fa Cy *KeHe Takohe morme 6uTM Feo rmacaykor Tea ,,uHTeIurenyMje” Ousa 
je KOHTpoBep3Ha, WITO Ce MOXKe BUETU y HEKMM OfIyKaMa ayCTPUjCKMX BUCOKMX 
cynopa. Tex Kpajem 19. Beka KpuTepitjyM Nona Mowe Ja MpeoBsabyje y u360p- 
HOj peryiaTMBU, Jonas TO epo3svije *KeHCKOTF rmaca¥KOr I1paBa, LITO 3ay3BpaT fO- 
Bog Wo pabata 2KeHcKor noKpeta y Ayctpuju. Monapxuja je nama 1918. ronuHe 
VM YHVMBep3a/lHO 2KeHCKO TlacadKO WpaBO KOHAaYHO je OTeOBeHO Y MpoKsaMa- 
yuju Ayctpujcke pery6mnxe of 12. HopemO6pa 1918. roqmue. 


Kyune pean: )Kencko inacauxo tipaso. - Xa636ypwKa monapxuja. - Tlapnamen- 
Mapusam. - *Kencxu tioxpeimu. - XIX 6ex. 
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PA]] HA YHAUOUKAUUJU MATEPYJAJIHOLr 
KPABUYHOLP NPABA KPAJBEBMHE CXC - 
OH NPOJEKTA W3 1910. TOHMHE TO MPEWJIOTA 
KA3HEHOT 3AKOHMKA V3 1926. TONMHE 


Jegan og Kmy4HUux u3a306a Ca KOjuM ce cyouuna Hosomopmupana Kpamesuna 
Cp6a, Xpeaiia u Cnosenaya je 6uo tipesasunamere tipasne pasnonuxociau. Y iy 
cepxy dopmupano je sume pasnuuuiiux ena Koja cy umana 3agailak ga uzepue 
yuuguKauujy maitepujannoi kpueu4noi iipaea. Lum nam je 6uo ga jacno tipezen- 
imyjemo iupouegypy u iociyiaK u3spage Kpueu4Hoi 3aKonuKa, UouesuuU og ipe- 
mupojexima u3z 1910/11. iogune, upojexima uz 1922. iogune, tia ceée go upegnoia u3 
1926. iogune, Koju je y3 Matbe U3MeHe 03AKOHeH HAKOH yeoherba weciojanyapcKe 
guxiiailype, ga tipegouumo yiuyaj ppanuyckoi, upyckoi, Hopeewkoi, pycKoi u 
HEMAUKOI 3AKOHUKA Ha pewetba gomahei ipasa u ga ipuKaxemo pa36oj ycilia- 
Hosa uNU yeohere ioiliiiyHo HoBUx UNciUuinyina y Maiepujanno Kpueu4no tipa- 
so Kpamesune CXC. Viaxo ee3an 3a Kpamesuny Cpoujy, iogpo6noj ananu3zu cmo 
nogepinu u upeimiipojexai Ka3nenoi 3axonuKa u3 1910. iogune, jep yiipaeo on 
4UuHU OcHoBy upegnoia u3 1926. ioguHe, Koju je y3 Matbe u3MeHe O3aKotbeH 1929. 
iogune. Kpueuunum 3axonukom 3a Kpameeuny Cp6a, Xpeaiia u Cnosenaya na- 
uenHo ce ogyciiano og iipojue iiogene Kpueuunux gena, yeegene cy mepe 6e36eg- 
Hociu, ycnoeHa ocyga, Moiyhnocii tioepahaja tipaea u tonumitaja ocyge, uiug. 
Yiipaso 3601 mHowiliea Hoeux unciiuimyina u ycainawenociiu ca gociiuinyhuma 
HayKe KpuBu4Hoi ipaea 3Ha4aj o6oia 3aKoHUKa je oipoman u cnobogHo ce mome 
‘ Mactep mpaBHUk m3 yxKe Hay4He OOsacTu IpaBHa McTopuja, 
milos.knezevic993@gmail.com 

Osaj pay WpeactTaByba JenumMuuHO usMemeHy uM cKpaheny Bep3ijy MacTep paga Mu- 
noua (ZopaH) Kuexesutha, ,,/ctopuja Hactanka Kpuswunor 3aKoHuKka 3a Kpame- 
BuHy Cp6a, Xppatra u Cnopenaua (Jyrocnapujy) us 1929. rogmue“ on6patbenor 4. 
mapta 2020. rogue Ha IIpapHom dakytety YHuBepsuteta y Beorpayy. 
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pehu ga ipecitiaewa itemenm mogepnoi cpiicKoi Kpueuunoi iipaea, anu u Kpueu4- 
Hol UpaBa CBUX jYHHOCMOBeHCKUX HAapoga. 


Kpyune pean: Kpueuuno tipaso. - Yuauduxauyuja. - Kpameeuna Cp6a, Xpeaina u 
Cnosenaya. - Kpueuunu 3axonux. - Kpaweeuna Jyiocnaeuja. 


1. YBO] 


Oxsaj pay je ofemeH y Tpu TeMaTcKe WemMHe, Nope yBosa u 
3akyuka. Y MpBOM IOrlaBby ce lpeseHTyje MCTOpMjaT HacTaHKa u 
caj[pxKMHa IpojekTa KPMBMYIHOr 3aKOHMKa M3 1910/11. roguuHe, jar je 
KpaTak OCBpT Ha OMTHMje OAIyKe MMHUCTpa paBse KOje cy yTMuame Ha 
[aybM MOCTyMak YHU@UKalMje IpaBa HOBOPOpMMpake A pxKaBe M XpOHO- 
NOWKMM pejOM je IipuKa3saH pal Ha U3jeqHayery WpomMca TOKoM 1919, 
1920. u 1921. roquue. Y qpyroj WemuHn cy u3s10%KeHe KPMTMUKe aHaln- 
3e IpaBHMUX CTpyumbaka M MHCTUTyUMja u3 Cpbuje, pxe Tope, Hosor 
Caya, Capajepa u 3arpe6a npojekta KpuBM4HOr 3aKOHMKa U3 1922. ro- 
aMHe. OBMM MCTMM HormaBbem OOpalhyje ce u murawe Aamer ypehewa 
moctynka yHuduKkaunje. Ilocneyba TeMaTcKa WenMHa JOHOCM aHamM3y 
cafp>Kaja IpojekTa KPpMBM4HOr 3aKOHMKa U3 1926. roqMHe Mu McTOpMjaT 
HeTOBOF yilyhuBakba y CKyIWTMHCKy Ipolesypy, To ject upeTpeca mpey 
CeKIMjOM 3aKOHOAaBHOr Of6opa u camum of6opom. IIpunukom mncawba 
pajyja yrmaBHoM je KopmmheHa apxuBcKa rpalha MuHMcTapcTBa MpaBye 
(3aKOHOgaBHOr Ofebera), jep yupKoc yueuthy Benukor 6poja mpaBHMx 
cTpyurbaka y OBOM IOcIy, HMjeyaH Of W1aHOBa pasHMx KOMMCHja HMje 
ocTaBMo jeno Beher o6uMa KOjuM 6u NOCebaH akljeHaT OM0 CTaB/beH Ha 
ucTopujaT yHuduKalMje KpuBM4HONpaBHUx HOpMM Kpazbesnue Cpa, 
Xpsata u Cnospenalia. 


Tlouesumm of IIppor cprickor ycTaHKa, NocTojama je HaMepa jfa ce 
HojequHuM FoOpuma u BpesHocTuMa obe3begn 3alliTuTa Of MoBpere u 
yrpoxaBalba. Ca TUM WMbeM je JOHET HU3 KpUBMYHONpaBHUXx TIpomM- 
ca monytT 3aKoHMKa mpote Mareje Hexagosuha v3 1804. ropmue,! Ka- 
pahophesor KpuMuuamHor 3aKoHuka (1807. roquHa — caypxu 38 una- 
HOBa M yIlaBHOM peryMule BOjHa WuTawa) u Ka3HvremHor 3aKOHa 3a 
nommuajHe ipectyne (qouerT 1850. roquue). C o63upom Ha To ffa je KHe3 
AnexcaHgap Kapahophesuh cpncKe KpuBu4HOMpaBHe HOpMe oljeHvo 


1 3akoHMK ce cacToju Of ,NeTHaecT MyHKTOBa™. IIpora Mateja Henagosuh y cBojum 
MeMoapuMma HaBomM fa je BehuHy UIaHOBa Mpenucao u3 Kpmuuje CBetora Case, a 
fla je uuTao M1 ,,3aKoHe JycTuHujaHoBe u Mojcejesy crporoct Hag Jeppejuma.“ Hase- 
qeHo upema Toma )Kupanosmh, Ocnoeu Kpueuunoi tipaea - oiiwiiiu geo, leua Kou 
a.u, beorpay, 1922, 38. 
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KaO ,,BapBapcKe M IIpoTMBHe yxy BpeMeHa y KOMe >2KUBMMO“*, TOKOM 
1855/56. roqMHe 3aloyeno ce ca M3payjoM HOBOT KpUBM4HOT 3aKOHMKa> 
KOjM je KOHaYHO yoOmm4eH M ToHeT 1860. roqMHe, HO, Ha3MBoM ,,Ka3- 
HUTeIHM (KpUMMHaIHM) 3aKOHMK 3a KwaxxectBo Cpoujy”. Ou je pabex 
110 y30py Ha IIpyCKM KPUBMYHM 3aKOHMK, aI U HM3 3aKOHa KOjM Cy Ba- 
*KMWIM Ha TepuUTOpUjM Fpyrux HeMadkMx 3eMayba. Hopme cy y NojeqMHM 
TeOBMMa JOCIOBHO peBoheue, a HeKajla clobopxHUje MHTepipeTMpaHe 
MM yHouleHe y TexcT. Hbume je ysakomeH HU3 HOBMX MHCTUTYTa, CBOjCTBe- 
HMX CPHCKMM IIpM7iMmKaMa, Kojuma ce o6e36ehyje noce6ua npaBHa 3alll- 
TUTa OTaOMHU, Blafapy u ycTaBy. OrpomaH je 3Hau¥aj MojeyquHux HOp- 
MU, jep Ce UMA TIO IpBU MyT jacHO M HeEJBOCMMCIeHO YBOLM y CplicKo 
KPMBM4YHO paBo IIpMMeHa Havewla 3aKOHMTOCTM, 3abpaHe peTpoaKTMB- 
HOCTM M MpaBHe jeqHakocTu. Cam 3aKOHCKM TeKCT je y KacHUujeM Nepnoyy 
IIpeTpleo HM3 U3MeHa M [OllyHa, ay je HeroBO BaxKerbe (y NOjeqMHUM 
TeOBMMa IIpolMpeHo Ha ery Teputopujy Kpamesune) Tpajao cBe 0 
qoHolerma KpnBunor 3akouuka 3a Kpamesnuy Cp6a, Xppara u Crose- 
Hata 13 1929. rommue.* 


OyMax HakOH Iporvaliera ,,yjequibeHa CpOuje ca 3emybama He3a- 
BMCHe [pxKaBe CropeHalla, Xppara mu Cp6a y jequucrBeHo KpazbesctBo 
Cp6a, Xppata um Cropenatja’, HOBa AprKaBa cyoumsia ce ca mpoOsemom 
TapTukyapM3Ma MpaBHor cuctema. Ha Teputopuju Kpamesnue MoctToja- 
no je WecT npaBHMx noypyyja (oppyyje Hekayautwe Kpamesune Cpbrie, 
Hekajlallie Kpamesnue I pue Tope, XpparcKe mu Crasonnyje, Jlanmaynje u 
Cnoseunje, Bojponmue u Mehymopja, u Bocue u XeptjeroBpuHe) Ha KOju- 
Ma je BpllleHa IpMMeHa pasiMyMTMx MpaBHux Mmporuca. Ilopey Baxerma 
pa3sIM4UTUX 3aKOHA Ha MCTO} TOj TepuTOpUju MocTojao je u Behn 6poj Kac- 


2 3opan Mupxosuh, Cpiicxa tipaena uciiopuja, IIpasuu dakyntet Yuupep3ureta y 
Beorpany - Uspasauxu weurap, beorpay 2017, 165. 


3 CaBeT y uMmy u3payfe HOBO KpUBMUHOr 3aKOHUKa (OpMMpa KOMMCHjy Ha UMjeM ce 
yemy Hamasu0 Creda Marasnnosuh, Koju je o6aBmbao cyqujcky u pyHKyMjy upey- 
cequuka Atenatjmouor m BpxoBuor cya, YUpKOC UMmeHUIM Ja HUje Ovo AMIIOMN- 
paHu mpaBunx. 3. Mupxosmh, 165; Jby6omupxa Kpxpyut, [[paena uciiopuja cpil- 
ckoi Hapoga, IIpapuu daxyatet Yuupepsuteta y beorpagy—Llentap 3a u3qaBallTBO 
Mm uHdopmncatwe, beorpag 2011, 180; Toma )Kupanosuh, Ocnoeu Kpueuunoi ipaea 
Kpameeune Jyiocnaeuje - otiwitu geo, Wramnapuija ,,yupyauh*, Beorpay 1935, 84. 

4 O sHatajy m JoMeTumMa KpuBrauor 3aKouuka 3a Kpamesuny Cp6a, Xppara m Crose- 
Haya u3 1929. roquue BugeTu: Toma /KuBanHosmh, Ocnoeu Kpueuunoi ipaea Kpawe- 
eune Jyiocnaeuje - tioceban geo, Iramnapuja ,.yupynuh’, Beorpag 1935, Lyman 
Cy6ormh, Mleciti ocuosnux ipobnema Kpueuunoi ipaea, Teya Kou a.n, beorpag 1933, 
Josip Silovié i Stanko Frank, Kriviénni zakonik za Kraljevinu Srba, Hrvata i Slovenaca 
- popracen biljeskama, Jugoslovenska stampa D.D, Zagreb 1929, Nikola Ignjatovic, 
Bosko Durdev i Mihajlo Kupusarevi¢, Prakticni rukovodnik novog Krivicnog zakonika, 
stamparija «Oblasti Backe», Zagreb 1930 u Metod Dolenc, Tumaé Krivicnog zakonika 
Kraljevine Jugoslavije, Tisak «Tipografija» D.D, Zagreb 1930. 
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alJMOHMX CyOBa KOjM Cy CBOjOM IIPMMeHOM IIpaBa CTBapasIM pasIMaUTy 
upaBHy lpaxcy. Y Cp6uju je ocHOBHM M3BOp KpMBMYHOr NpaBa WpepcTa- 
Bybao KasHutTenHn (KpuMMHanHM) 3aKOHUK M3 1860. rommuHe. Y3 Hera Kao 
U3BOP Ce NOjaBbyjy MU 3aKOHM KOjM omywyjy HeroBy cayjpxuHy (HIP. 
3aKOH 0 jaBHOj 6e36eqHOocTM m3 1905. roquHe), ypeqbe, npaBuna (HTD. 
»lIpapuna MunuctapcTsa paBye 0 U3 pxKaBalby 3aTBOpa M3BaH Ka3sHe- 
HMUX 3aBOfa~ U3 1883. roquHe) u OusarepanHu MehyHapogzHN yroBopn. Ba- 
ere BojHor Ka3HeHor 3aKOHMKa Kpambesune Cp6uje je yka3om u3 1919. 
roqMHe MpouMmpeHo Ha Leny Teputopujy KpamescrBa Cp6a, Xppara u 
Cnosenata. Ha npaBHom nogpyyjy Cp6uje noctojaza je HagexHoct Kac- 
aljMouor cyyja y Beorpany u Anenaymounx cyyosa y beorpagy u Cxompy. 
Teputopuja Lpxe Tope 6una je noKpuBeHa HagyiexHouthy Benuxor cyfa 
y Ilonropunn 1 Ha oj je BpleHa NpumMeHa KpMBuHor 3aKOHMKa M3 Te- 
putoga Krpaxxesune Lpue Tope (1906. ronmua). OBaj tpHoropcKM KpuBMy- 
HM 3aKOHMK Ipey{cTaBybao je KoMMjy cpOujaHcKor, Up“ yeMy cy y caMoM 
TeKCTY M3BplleHe Mabe M3MeHeE MM JOIMyHe Of, CTpaHe TaMOLIHe KOMNMCHje. 
HosemmpaHMu aycTpujckKM Ka3HeHU 3aKOHMK (of, 1852. TOwMHe)> BaxKMO je 
Ha mloypyyjy XpBatcxe, Cnaponnje, Cnopeunje, Janmayuje u pyrvx 3e- 
Mayba (ca HagjiexHouhy sarpe6auxor Crona Cegmopuye, Onemerme A nu B 
u AnenalMounx cyfoBa y Cumuty, 3arpe6y u Jby6aHn u Bpxosuor cya 
y Capajesy). Y o6macru OpauHor upaBa Ha TepuTopuju bocaHcKo-xep- 
WerOBayKOr MpaBHOr NOApyyja BpWleHa je MpMMeHa WepMjaTcKor paBa, 
Ca CBMM HerOBMM CilelMPMyHOCTMMa, WTO je 6u0 HapouNTO 3HayajHO 
IPWIMKOM KBaIMudukalMje MOjeqMHux KPUBMYIHUX ela IpoTuB Opaka u 
nmopommue. YrapcKu 3aKOHUK M3 1878. roqMHe IpMMerMBaH je y IpaBHOM 
nogpysjy Mehymopja u Bojpogune ca HapexHomhy Kacaymonor cya y 
Hogom Cagy. Oco6exoct ogora ema Kpasesune Cp6a, Xpspara u Crose- 
Halla 6vsia je M WpuMeHa OOmuajHor Mahapckor upaBa y NojeqMHMM oOsa- 
CTMMa peryiMucatha J[pyUITBeHOr 2KMBOTA. 

Viako je OCHOBHa Of/IMKa yHUTapHe ApxKaBe ,,XOMOFeHOCT BlacTM, 
Koja Woppa3syMeBa Ja [i pKaBHy BlacT Bplle WeHTPasHM OpraHu, OHa Cama 
0 ceOnl He UcKby4yje MoryhHOcT NocTojata BUIe IpaBHUX Moppyyja ca 
IIPMMeHOM pa3IMU4MTOr IpaBa Ha CBOjOj TepUTOPHjU, y3 ycuOB ja je McTU 
OpraH JlerMciaTMuBHe BAaCTM TBOpal, WpaBHUX HOPMM Koje ce IpMMebyjy 
Ha JjaTMM noypysjuma. Y Tom ciy4ajy panuno 6u ce 0 obsmMKy yHuTap- 
He [[pKaBe, cjeqMutbeHoj yHuju (lunion incorporée), y Kojoj ,,1mocToju my- 


5 Baokerbe oBora 3aKOHMKa (BMJ. y HACTaBKy) Be3MBas0 Ce U 3a IpaBHO Noypyuje bux, 
pu uemy je Ty BpliieHa IpuMeHa WepujatcKor upaBa y oOmacTu 6payHor MpaBa, Kao 
ITO je My UpaBHOM Hogpyyjy Kpamesnve Cpouje spiieHa UpuMeHa UpKBeHMx Npo- 
muca IIpapocaaBue LI pxse. Jour jeqHa ocobeHoctT oBor mpaBHor Nogzpyyja ormeya ce 
y UAHeHNIM fa je aYCTpMjCKM KPUBUYHU 3aKOHMK M3 1852. rogue y bocuu u Xep- 
lerOBuHU Ovo HacmoBbeH Kao ,,KasHeHM 3aKOH O 310UMHCTBMMa M pecTynmma 3a 
Bocuy  Xepuerosuny~ (rogmua 1889). 
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pamm3aM 3aKoHOaBCTBa, camo 6e3 IypamM3ma 3aKoHogaBua’.° Kako je 
apKaBa YcTaBom “3 1921. roqmHe onpehena Kao yHuTapHa, a JOHOCHMOLM 
Bakehux 3akouHa cy OuaM pasmmuutu, Kpamesuna Cp6a, Xppata u Cno- 
BeHalja HMje Mor7a OuTM CjeqMbeHa yHMja, Te ce crora Mopamo mpucty- 
TIMTM YK/lakhaby llpaBHe pa3HOJIMKOCTH. 

O BaKHOCTM M3jeqHadera 3aKOHa cBeyoy4e M peum mpod. Muxa- 
una UyOuHckor, jeqHor Of KbYYHMX YL y MOcTyNKy yHud@uKaLyje, Ta 
»M3jeqHaierbe 3aKOHa y CBaKOj [p»KaBM CTOjM BaH cnlopa. UaK u y depe- 
PayIMCTM4KMM [pKaBaMa pa3HOMMKOCT 3aKOHa He MOXKe OMTU MpuMep 3a 
nogpaxaBawe™. [Ja je dbeqepamMcTw4ukM KOHUeNT WpeBarHyo MpumMKOM 
ypebewa Kpamesnue, To He Ou Ousa CMeTHba JlaybeM NOCTYNKy M3jeqHa- 
yerba 3akoua, Oypyhu ya je y Esponu Tora BpeMeHa MocTojaia TeHyeHunja 
qa ce My CaBe3HMM Jp>KaBama, TonyT Hemauxe unm I BajyapcKe, u3BpuIM 
yHuduKaunja rpabanckor “ KpuBM4dHOr 3akKoHOpaBcTBa. [opopehu o 3Ha- 
vajy yHuduKaruje, TyOuHcKu HaBOgM fla je HeMOMycTMBO Ja ,y [p»KaBu 
TOCTOjM TONMKO pasiMuuTUx mpaBocyha, KOMMKO y HO} MMa TojeyqWHUx 
o6macTM MIM BENMKUX Bapouln’, Te fa je ,,Taj CMCTeM Be3aH Ca HM30M Telll- 
KUX KOHOAMKaTa M WpaBHUX KOMU3Mja, KOje TOTOBO He flajy fa ce pee’ 

Yrpkoc HoBewlaMa KOje Cy yaubeHe y OFHOCYy Ha aycTpujcKM Kpu- 
BMUYHM 3aKOHMK, MHOrMM CaBpeMeHMM TIpaBHMM MHCTUTYTMMa KOje je 
cajip»Kao yrapcKM 3aKOHMK, 6bpojHuM M3MeHaMa M JONyHama cpOujaHcKor 
Ka3HeHOr 3aKOHMKa M pellaTMBHO CKOpuje JOHETOM I]PHOTOpCKOM KpM- 
BMYHOM 3aKOHUKY, IIpaBHe HOpMe KOje Cy HMMa IIpolMcaHe HMCy Ofro- 
Bapasle JJ]PyIITBeEHMM OJHOCMMa KOje cy perymMcase, kao HM FOocTurHyhn- 
Ma IIpaBHe Hayke. Y3 TO, IpaBHM lapTuKyslapM3amM je 3a [p»KaBHy ByIacT 
TIpe[CTaBybao U3a30B, IMjMM je CaBslayjaBarbeM jadaHa Koxesvja KpabeBsn- 
He. IIpoOmemu kojm cy cllyTaBaIM u3jeqHadaBalbe paBa, JO JOHOLIera 
YcraBa u3 1921. rogue, Tuam cy ce O6mMKa ApxKaBHor ypehera: HaKOH 
mTo je BuyOBsaHCKM ycTaB JOHeT ycnequiu cy MehyHalMoHanHM CyKO- 
6u® Koju cy KoHadHM enMmor Zo6unu areHtarom y Hapoguoj ckynmTMHn 
Mi 3aBOberbeM WecTOjaHyapcKe JuKTaType.? 


6 Patko Mapxosuh, Yciiaeno iipaeo, IIpanuu dbaxyatet YuuBepsuteta y Beorpagy - 
Ileutap 3a u3q{aBallTBo u MHhopmucate, Beorpag 2011, 361 

7  Myxauno Uy6uucku, Hayunu u apaxiiuunu xomeniuap Kpueuunoi 3axonuxa 
Kpameeune Jyiocnaeuje, Tea Kou a.n., Beorpay, 1934, 3-4. 

8  Bume o y3spouuma mehyHamonanHux cyKoba Bugetu: Bacunuje Kpecruh, Cpil- 
CKO-xp6aticKU OgHocu U jylocnoBeNcKa ugeja y gpyioj HonoeunuU geBeiMHaecthol Beka, 
Hosa kpura, Beorpay 1988; Mupjaua Credbanoscku, Vgeja xpeailicxoi gpxaenoi 
upaea u ciieapare Jyiocnaeuje, IIpapun dakyatet YuuBep3suteta y Beorpagy — Vi3- 
qWaBauku WeHtap, beorpay 2008. 

9  Bmwe o ApyuiTBeHuM M MOMMTMYKMM OKOMHOCTUMa KOjM cy oBenu FO yBohewa 
wleTCcojaHyapcKke AuKTaType BugeTu: CBerosap IIpu6uhesuh, Juxiiaimypa xpawa 
Anexcangpa, pocseta, beorpag 1952. 
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2. TOKYMAJ MOZEPHVM3AUMWJE KPABAUHOT 

3AKOHOJJABCTBA KPAJbBEBMHE CPBUJE KAO 

OCHOB YHMU®UKAUMUJE KPMBUUHOT IIPABA 
HOBO®OPMMPAHE JTP2KABE 


YounBuiu NoTpeby 3a AOHOLWIeHeM HOBOF KPMBMYHOF 3aKOHMKa, MM- 
HMcTap mpaBye Mapxo Tpudxosuh, pemterbem 4185 of 27. mapta 1908. 
roqmHe, @opmMupa mocebHy KOMMCHjy ca 3afjaTKOM M3pajje 3aKOHCKOr 
Haypta. U3 campxuHe OfyKe MOX%KeMO BUeTU a Ce MMHUCTap Mopao 
TeIMMM4HO TpaBsaTu 360r OBaKBe MHMIMjaTuBe, jep y HeEHMM IpBMM 
peqoBumMa HaBOM CBe MpeqHOCTM Tajja Baxeher 3aKOHMKa, MOUeBLIM OF 
IOYBEKOBHOL BarKelba JO HeroBe ,,eMOXaHe” cajjpxKMHe 3a OHO Bpe- 
Me, y3rpeyqHO fopajyhu ja Hallpefak HayKe Tpaxku y3aKOrerwe HOBMX 
KPMBMYHONpaBHUX pellierha. YupaBo pa3Boj HayKe KpMBMYHOr UpaBa y 
HOrlely UHAMBMyatHe KpuBMuHe OATOBOpHOCTU, MHOTOOpojHe U3MeHeE 
Ml OMyHe 3aKOHMKa KOjMMa je OH U3ryON0 ,,mpBOOUTHO Obenexje jeMHOC- 
TaBHOCTM M pakca MHOTOOpojHMX eBPOMCKMX AprKaBa, Off KOjMX cy Heke 
Beh WOHeme HOBM 3aKOHMK (DpanuycKka, Ayctpuja, Pycuja 1 Hopseuixa), 
a nlojequHe dopmupame of6ope (Hemauxa), m0 MMUIbeHY MMUHMCTpa 
Ou cy JOBOAH MOBOT fla Ce ,y TOM WWby UMa OOpas0BaTu Hapounta 
KOMMCija CTpy4Hux IpaBHMkKa, Koj he uspaqMTM mpojeKaT HOBOr Ka3He- 
HOF 3aKOHMKa, a y3 McTM M3paqntTu uM MoTMBe’!° 3a uTaHOBe y>Ke KOMM- 
cuje koja he uspayqutu mpojexat~ onpeheun cy: cyauja Kacaymouor cyya 
Mapxo ‘bypuuuh, gp Munytua Muxosuh cyquja upBocteneuor cyya 
OKpyKHor 6eorpaycKor, upod. Ap Boxngap Mapxosuh, mu cexpetap mu- 
HUCTapcTBa MpaBye Ap Lyman Cy6otTmh. Oxnu cy umann noTnyHy ci1060- 
HY UpuAMKoM Mspaye mpojekTa. 

Hakou OKOHYarba MOciIa Ha MU3paf\M 3aKOHMKa M MOTMBa, WIaHOBM- 
Ma ,,moce6He KomMcije“ O70 je HaloxKeHO Ja MaTepyijae FocTaBe Mu- 
HUCTapcTBYy, a OHO 6M Jfaybe UcTe NpociesUIO YaHOBMMa WMpe KOMM- 
cuje.!! OBo HOBO Teno, ca YKyMHO OcaM 4aHOBa, O6aBesaHo je Ja IpBo 
CaMOCTa/IHO IIpeTpece cBe IIpeTXOJHO cCauMHeHe payjoBe, M Ha Kpajy 
»3ajeqHO Ca YlaHOBMMa OBe yxKe KOMUCHje yTBPAM TepuHUTMBaH TeKCT 
wpojekta 3akoua®. Kako 6” HallpT uITO mpe 60 roToB, y OKBUpMMa 
yxKe KOMMcyje je M3BpuieHa Mopena nocna. Ipema yrBphenom many, 3a 


10 Ilpojexar KasHenor saxonnka 3a Kpamesuny Cpoujy, [pojexaii u moiiueu Kasne- 
Hoi saxonuKa 3a Kpamwesuny Cp6ujy, Cnyxx6eHo u3qame MuuncrapcrsBa mpapye, Be- 
orpay 1910, IV. 

11 Unavnosu wupe komucuje 6uan cy: penceyuux Munuctapcxor Caserta u aBoKaT 
Jopan ABakyMosuh, ApxKaBHM caBeTHUK y meHsuju Ipryp Munopanosnh, ypxaBan 
caBeTHuK Muxauzo Jopanosuh, Byuxo Hophesuh, cyauja Kacaumonor cya Huxona 
Huuvh Cumuh, agpoxat Huxona Huxonuh u npodecop Toma )Kupanosuh. 
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ONWTH Feo Ono je 3agyxXeH boxxugap Mapxosmuh, AoK cy ocramu uiaHoBM 
KOMUCuje payMiu Ha WoceOHoM Jemy. YkyMHo je OLp»KaHO Ble Of YeTp- 
qeceT cequuya Komucuje. Uspaya mpojekTta M MOTMBa ,,Ka3HeEHOr 3aKO- 
HUKa“ Tpajaza je MyHe Be royuHe (1908-1910.), HakoH yera je ycregqMn0 
ITaMIlawe U TOCTaBs/bakbe TipuMepaka YNIaHOBUMa mupe KOMIICHje, Kao 
Vi CBMM JIMIjMMa 3a Koja ce BepoBano ,,la he xtetu u Mohu ja CBOjOM Ca- 
payibOM MomoruHy Ha u3payu oBor mporuca™. 


Haupt ,,KasHeHor 3aKoHMka 3a Kpamesuny Cponjy~ u3 1910. rogn- 
He Ce CacTOjM U3 OMMITer Mu HoceOHor Jena M uMa 416 unaHosBa. Y mormeny 
caj[pkKUHe IIpuMeraH je yTMaj HopBewkor (1902. rommHa) u pyckor Kpu- 
BUYHOr 3aKOHUKa M3 1903. roquue. IIpBa rmaBa caypoxKU yBoqHe onpenoe. 
Tlouesn Of, IpBor Wana lpojekta, rye ce TOBOpNM O MomesM KPUBMIHUX 
ela Ha 3104MHe M Ipecrylie, BUM Ce OJCTYHabe Of, TpuxXOTOMUje Koja 
je MoctTojama y Tayja Baxehem 3aKony m3 XIX Beka M OCMOHall Koj cy 
YqlaHOBM KOMMCMje Halim y HOPBeLIKOM 3aKOHMKy. Hamme, mlofema Ha 
3/IOUMHCTBA, IIpecTyle M UctTyle npBu myT ce cpehe y nponucuma Mpau- 
uycke (Code penal)!? HaxoH uera npena3su y 3aKOHOfaBCTBa HeMadKMx 
3eMasba. OF OBaKBe KacuduKalMje OACTyMa ce y KACHMjUM Mpewo3suma 
MU 3aKOHMMa Husa eBporicKux 3emaypa.!3 Hayprom ce snounnn ogpebyjy 
Kao TeXKa KPUBM4Ha JJea U OOyxBaTajy JOTafjaliwe 310uMHe M Mpectyne, 
a IIpecTyliM ce y NOTIHYHOCTM NoKiallajy Ca JOTaaliwHUM TOjJMOM UctTy- 
mia. Mapxosuh HaBogn Ja: ,,cBe 10 1860, Kala je Cajal Ka3HeHM 3aKO- 
HMK CTaO Ha CHary, HallleM 3aKOHOJaBCTBY M3pa3 McTyH 6x0 je HeNosHar. 
Horne ce 3Hamo0 camo 3a u3pa3 3n04uMH u Uupecryn. Htrapmure, mpecty- 
110M ce 40 1860. o3Ha¥aBasIO OHO MCTO, ITO Ce Of Tafa O3HaYaBa M3pa30M 
uctyn. TepMuH ,ucTyn” je cCTBapao Koy, IpaBHUXx CTpydbbaka MM jesuuKe 
qwieme, jep pe Moxe acolMpaTu Ha MCTylawe U3 Heyera 3aTBOPeHOT, 
a He Ha IIpecTynate ofpelheHux HOpMM, WITO je MojequHe FOBO_MIO TO 
3aK/byUKa [a ,,CBe OBO jaKO Nl0Ka3yje, KaKO y Hac 3a KPMBM4HA Jjea Tpe- 
6a 3aqpxKaTu camo uspa3 3n0umH u mpecrym“.!4 Crepe onpeq6e Haypra 
KojmMa ce ipeyBubha npuMeHa Havela 3aKOHUTOCTM, MoryhHOcT IpiMeHe 
O1axKer M3MeHeHOF 3aKOHA, a y BE3M Ca KPMBMMYHMM JJen0M koje je Beh 13- 
BPLIeHO, M HOpMe KOjMMa Ce peryMille IpOCTOpHO Baxere. TeKcT mpoje- 
KTa Capo u 3a6paHy UcHopy4MBakba CpIICKMX [[pKaBybaHa, Kao M CTpa- 
Halja, KOjU CY USBPIIMIM HeEKO Off MOTMTMIKMUX KPMBUYHMX festa. 


12 ObsakBa kiacuduKkayja dpaHyyckor 3aKOHMKa Ouna je pesyiTaT NocTojawa Tpu 
pasmmunte Bpcte cyfoBa (4ucTO NpovepypaHu pasor), a He MOCTOjarba pasiMKe y 
CYIMTMHM KpMBMIHMX jena. 

13 Tlogeny Ha smounmHe, Mpecryne mM McTyNe y 3aKOHMMa UM MpesosuMa 3appxKaBajy 
camo Pycnja, Aycrpuja u Hemauxka, 0K mopemy Ha s104"MHe M Wpecryne y cBoje 3a- 
KOHMKe yHoce Xonanyuja, Uranuja, PuncKa, byrapcxa, Hoppemxa, uty. 


14 [Ipojexar KasHenor 3axounka 3a Kpamesuny Cpoujy, 102-103. 
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KasnHe cy perymucane y Apyroj raBm HalipTa Noy] McTOMMeHUM Ha- 
ciloBoM. Kao rmaBHe, y utaHy 15, mpeyBulhene cy cmpTHa Ka3Ha, poOmja, 
3aTBOP, HOBYaHa Ka3Ha MI MIMierbe 3Bakba. Cropeyue cy: ryOutak rpahan- 
cke ¥acTu, ryOuTak ciyxK6e mM 3a6paHa NO3uBa MIM 3aHaTa, Oy3uMatbe 
M3BeCHUX IIpefqMeTa, NOMMUMjCKM Hay30p, IpoTepuBawe M ObjaBbuUBalbe 
lipecyne. CBakako je HajBulle COpoBa Of] CBMX Ka3HM M3a3Balla CMpT- 
Ha. Y MOTMBUMa mpojekta Ka3HeHOr 3aKOHMUKa MOKKEMO IpOdUTaTU CTaB 
KOMMCHje fa, He3aBMCHO Of, JIMUYHOL CTaBa NOjeqMHIa WpeMa CMPTHO} 
Ka3HU, IPBeHCTBeHO Tpeba y3MMaTu y OO3Mp CTabe Ap»KaBe M ApylTsBa, 
la TeK OHJ[a JOHOCMTM Cy, O ToMe fla 1M TpeOa 3appxKaTU MIM He OBY 
BpcTy KpuBuuHe canKyMje. Kao [pxaBe Koje cy ykKMHyme CMpTHy Ka3Hy 
HaBogle ce XomaHguja, Pymynuja, Utranuja, Can — Mapnno, Iopryrannyja, 
Hopseuka, NojequHu WBajljapcKM KaHTOHM uM BehuHa aMepM4KMX [p%Ka- 
Ba. Meby ap>kaBama koje cy 3afp»Kayle OBY KPMBMUUYHY CaHKIMjy Mora ce 
U3BPIIMTM Wopena Ha OHE KOje Cy Camo (bopMasHO MponMcuBane CMpTHY 
Ka3Hy, JJOK je y Ipakcu BehvHa HUX CMPTHY Ka3Hy 3aMeHbMBasla Ka3HOM 
muierba clobope, U [pxKaBe Koje cy Nopey, 3aKOHCKe MoryhHOocTN BpUIM- 
me U UpMMeuy ucte Hay ocyhenuumma. Ja Ou ce 3aypxKasla CMpTHa Ka3Ha, 
Ouno je HEONXOPHO Ja ,,KOPMCTU KOje J PyWITBO MMa Of He TIpeTexy Hay 
CBMM eHMM phaspum crpaHama’. YkouuKo Om u AoW FO weHor dak- 
TMAKOr YK ffatha WYTeCM WOMM10Batba, ,,a 6poj KPUBUIHMX festa, YTporke- 
HX CMPTHOM Ka3HOM~ Ce He 1oBeha, ona Ou TO, IO MULIbey U3HETOM 
y MOTMBMMa, CAMO 3HayUO JJa ,,je CACBMM OpaBaHO yKMjjare CMpTHe 
Ka3sHe. IIpapgajyhu 3amarame 3a OlcTaHaK OBe KPpMBM4He CaHKyMje y 
3aKOHOpaBcTBy Kpabesnne Cpouje, Boxxngap Mapxosuh ynopeaHo Ha- 
BOM CTaTMUCTM4Ke MofaTke 3a eBporicKe ApxKaBe u CpOujy og 1892. no 
1906. roquHe, IpeMa Kojuma ce Ha TepnTopuju Kpasbesune mpoceyHo y 
POKy Of jefHe TroqMHe M3peKHe OKO TlefeceT CMPTHMX Ka3HM a M3BPILIM 
23. Kao 3akydak HaBOYM fla: ,,Kaj] ce NopeyqM CTaTMCTMKa M3peyeHuXx U 
U3BpuIleHUX CMPTHMX Ka3HM Ca OBOM CTaTUCTUKOM Apyrux Wp2kaBa, OHA 
jacHo mM3ua3M JJa jOW HUje JOWNO BpeMe 3a yKMfjame CMpTHe Ka3He y 
Hac, M {a OHa cTora Mopa yhu y 6ynyhu kasHeHu 3aKoHMK’. Kao yoyat- 
HM pa3l03M ONCTaHKa OBe KPUBMYHE CaHKIUMje HaBOse Ce: ,,HeEOMXOMHOCT 
Ha 3AKOHCKOM YKU flabby Wpeyxooun akTM4KO — TOMUJIOBalbeM, U3rpafiba 
3aBoga‘,!° jep cy oHOBpemeHu Gum Mano6pojHM uy MOWleM Crary, M jep 
je y nojeqyuuum jenoBpuma Cponje noctTojamo yBepere Ja KeHa He MOXKE 
6utu ocyheHa Ha CMpT M fa Ce ,,ycule]| TAKBOF BEpOBakba 2KEHE M1aKO pellla- 
Bajy Ha U3Bplleme KPMBMYHMX [ela yIpOxKeHMX CMPTHOM Ka3HOM... Ca 
CBMX OBMX pa3ora CMpTHa je Ka3Ha yllla y MpojeKaT, c TMM fa U3 Oy- 


15 Y ,,Motusuma“ je HaBeqeH MofaTak ja HMjeqaH ocyheunk Ha 20 roqMHa HMje 13- 
apxao qyxe of 10 roquua ynpaBo 36o0r oUIMx ycnoBa y 3aBOAMMa 3a U3Bpllerbe 
KPMBMYHMX CaHKUMja. 
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nyher ka3HeHor 3aKOHMKa Oye u36a4eHa UMM Ce TOKaxKe beCKOpUCHOM 
M YMM IpecTaHy MOcCTOjaTM pa3si03su KOjM Cy MKTOBaIM HeHO 3afprKa- 
Babe’. Y Ipvslor OBOj TBPAHM Mpe Mu 3atlaxKarwe 3. Mupxosmuha ja ce Hag 
*eHama y Kwpaxesunu u Kpabesunn Cpouju ,Hukay Huje M3BpUlaBara 
CMpTHa Ka3Ha IlyljabeM M3 IlylaKa jep ce HMje CMaTpaylo JOCTOjHMM Ja 
KeHE, IOMITO He HOCe opyrje, 6byzy Hume Mory6peHe®!> 


UnaHoBu Of WlecHaector WO yeTpyeceTor cy peryiMcanm u3Bplierwe 
KPMBMYHMX CaHKUMja. CMpTHa Ka3Ha ce mpeMa peyBubheHoM Hallpry 
BMlle He 6M M3BpllaBasa jaBHO, Beh y 3aBOpy, Bellare, jep je HeYOBeY- 
HO ,,J{OIycTMTM ja CBaKM I7leyja KaKO ce YOBeuMja KpB MpomMBa*. Crepe 
ompen6e Kojima ce IpomMcyjy MojeyqMHOcCTU y Bes Ca Ka3HOM pobre, 3a- 
TBOpa, YCIOBHUM OTITyCTOM M U3qBajarbem ocyheunxa.!’ Kasne mumera 
cno6boye Ou ce IpeMa OBOM IipeTUpojeKTy padyHasle Ha Mecelle, rowMHe 
MU Ha IyHe jane. UnaHom 25. onpebyje ce noctymate ca ocyhenuymma 
Ha poOyvju Koje ,Mopa OuTu cTpoxe of MocTyMaa c OcyhenuuMMa Ha 
3aTBop.. Yrieyajyhu ce Ha WBajljapcKM 3aKOHMK, IpojeKaT OHOCM HO- 
BMHY y Normehy HakHaye wirete. UecTo ce femwlaBano ya oulreheHu He 
nooujy HuuTa of Wocyhene HakHaze, jep ocyhenm uM Hema cpeycTaBa 
umm ocyjehyje u3Bpuiere mpecyge. Bohen tum pasnorom, Mapxosuh y 
WpojekTy upefyiaxe ja cam cy, Moxe FocygzuTu ourTeheHoM Ulery uM 
qeo HoBYaHe Ka3He. [Toc ompaBgaBa OBaKBO CTAHOBMUITe TUMe Ja ,,ce 
HOBYaHa Ka3Ha He CacTOjM y TOME, ja Ca HOME ApxKaBa Sorat Ha padyH 
ocybeuor, Beh je moj Wb, fa ocyhenu oceTu Tprvbee Ha Taj HAY, LITO 
My ce ofy3MMa eo uMoBUHe. ]|pxKaBa, jaksle, CacBMM CIOOO7HO MOxKe 
pacnonaratn HanmtaheHomM HOBYaHOM Ka3HOM, M OpaBgaHo Ou 6v70 AaTu 
je Weny umm jeyaH feo omrehexHom“.!® C o63mpom Ha To fa OBa KpuBMY- 
Ha CaHKUMja, 10 Mulbemy Tome /KuBaHosutha, cBoje MocTojatbe Ayryje 
CpeOBEKOBHO}] yCTaHOBM KOMHO3Myuje, mpeyBuleno petiierbe ce MOxe 
MOcMaTpaTu KaO MOBpaTaK JpxKaBe OHOj yo3u KOjy je paHuje MMazia. 
Komno3uyuja je IpBOOMTHO MpescTaBbala yrOBOpHM MpuBaTHM OOK 
TipaBHe 3allTUTe, KOjU CY 3aK/byY4IMABaIU WiaHOBU sajeqHuia yunnnoila 
M 2KPTBe, Ip uemy je HakHajja UpMnayana outehenoj crpanu. Kacuyje 
UpKaBa NouMtbe a BPM jaBHy MpaBHy 3allTUTy Tako WTO WpomMcyje 
KOMIO3ULMjy MU crapa ce O HallaTu, a 3a y3BpaT y3MMa Wey HakHally 
WIM HeH Teo. YKOMMKO je yaMHUaL, Ocyhen Ha Fy*Ky pobujy umm 3aTBop, 
6una je upeyBuhena moryhuoct ga ce NOMOBMHa HeroBe 3apasfe, KOjy 
octTBapyje pagehn y 3aBopy, focyqu omreheHom. 


16 3. Mmpxosuh, 158. 


17 Unayom 22. npeypubevo je u3pBajawe cnegqehux ocyhenuka: 2KeHa, MamomeTHMKa, 
HOBpaTHMKa MM MOMTMYKMX KpuBalya. 


18 IIpojexar KasHenor 3axonnxka 3a Kpamesuny Cponiy, 145. 
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Tloce6Ho je 3aHMMUB MHCTUTYT NOAMYMjcKor Hay3opa, 3a Koju Mu- 
xauo UyOuHCKM Kaxe fa Ma CBOjMX BeIMKMUX MaHa M “3a3MBa HMB OM- 
paByaHux IpvMropopa y HaylM, HapoyMTo ako ce WIMpoKo mpmMeryje™.!? 
Cygehu mo Tekcty Halipta, yupazo je npegBubena ,,uimpoka mpumena” y 
Be3M Ca KPMBMYHMM emMma Kpahe, pas6ojHuutBa, XajfyKOBalba MM TIpM- 
KpuBatba. Ilomumuvjckm Hay3op Ou ce cacTojao y ToMe WTO ce ocyheuu 
He 6M CMeO yflaybaBaTM M3 MecTa y KOMe %KMBM 6e3 FO3BOMe HajVIeKHOr 
opraHa, TOKOM Hohn 6u Mopao OuTu y cBoM ,,06vTammuTy~ “iM HOohum 
Ha ,,HapounTo ofpeheHom Mecty*, u cTaH ocyheuuka 61 Morao Out mpe- 
TpecaH y cBaKo (06a JjaHa uM Hohn. JequHa HOBMHa y OfHOCy Ha KasHeHn 
3aKOHUK M3 1860. roqMHe ormeyana ce y IUeHUMNM Ja cy, HUje uspuljao 
HOMMUMjCKM Haq30p yYMHVMOLY KpMBM4HOr Jena NabeBuue. Hajpuute ce 
IIpuroBapa OBOj BPCTM cHopesHe Ka3He MiUlewa crobope ynyhuBano jep 
je oHa oHemoryhaBaza ocyheHo mmue Wa ce BpaTM ,,HOpMasIHoM rpabhax- 
CKOM 2KUBOTY*. 


Y mpaBuHoj Teopuju XIX Beka Bohene cy paciipaBe OKO CaMor Ha- 
3MBa KpMBM4YHOr papa. Y BehMHM eBPOMCKMX J[pxKaBa Tora BpeMeHa 
KPUBMUYHONpaBHe HOPMe KOJMPMUKOBaHe Cy y 3AKOHMUMMa KOjM cy Ha- 
CNOBbEHM Kao ,,Ka3HeHM, TAMe MoTBphyjyhu fa je WeHTpanHo MMTawe 
lpaBHor ypehusata 3ampaBo Ka3Ha. Mehytum, pa3sBojem mpaBHe HayKe 
M WojaBoM Jpyrux KpMuBMYHUX CaHKUMja obOecMuUbaBa ce Kopmuthewe 
peun ,,Ka3HeHO’, 3a O3HAdaBalbe OBE [paHe IpaBa, a 3a WeHTpaHM Moja 
y3mMa ce KpuBuia. Ham 3aKoHuKk “3 1860. roqmHe Nopey, Ha3uBa ,,Ka3- 
HeHM” M CBOjOM Cafp»%KMHOM CBeOUM fa je Ka3Ha OCHOBHA acoumjaluja 
Ha lIpaBHe HOpMe koje caypoxu. Mako 3akoHojaBall UpaBM pasiuKy u3- 
Meby yMuuimbaja 1 HexaTa, Kao OOMKa KPMBMUHE OJTOBOPHOCTH, OH MX 
wulak He Jeune, U4Me Ce KPUIM HayeO 3aKOHMTOCTU. OBO Hayes 
ce CacTOjM U3 YeTUpM cerMeHTa: 3a6paHe peTpOaKTMBHOCTH, MCK/byderba 
upumMeve o6MuajHux HOpMMu, 3abpaHe MpMMeHe aHanoruje u oppebe- 
HOCTH, jep je MoTpe6uHO Ja ,,KpMBMYHOMpaBHe HOpMe y UITO je Moryhe Bn- 
mem creneny 6yny o”pehexre u mpeymsHe~*° YrpaBo Kako 6M OTKIOHMIM 
Te HefjOCTaTKe, TBOPI|M 3aKOHCKOr Halpta y Tpehoj rmapu mpewMsHo cy 
onpeqMiu wWITa ce MospasyMeBa Noy, yMMubajem M HexaTom. Jledunu- 
wuyhu nojam yMuubaja, KOMMcHja ce FBOyMUa Uu3Mehy Teopuje Bowe Uu 
Teopuje Upeyctase,”! ycBojuBuim MpBy, IpeMa KOjoj ce ,,cylITMHa yMMUI- 
baja CACTOJU Y BOJbM YIpaBybeHO] Ha U3SBpllerHe KPMBMUYHOT JfeMa T.j. Ha 


19 M. Uy6uucku, Hayunu u ipaxiiuunu Komeniuap, 9. 

20 3opaxH Crojanosuh, Kpueuuno tipaéo - otiwitu geo, IIpanuu daxyatet YauBepsute- 
ta y beorpagy — [Ipapua kwura, beorpag 2013, 24. 

21 Koy reopuje mpeactape umm mpepBubata ,,ce cyliTMHa yMuutbaja He CacTOju y xo- 
Tey MocieqMye (OMHOCHO y BOM yIpaBbeHOj Ha OCTBapelbe CBX Obemexja KpN- 
BuuHor jena) Beh y mpegzcTaBu, upenBubawy mocmemMia, OFHOCHO cBUX Obenexja 
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OCTBapelbe CBUX HeTOBUX ObeexKja... YMUUbaj 3HAIM 3Harbe M XOTeHbe 
cBMx O6enexja jeqHor KpuByaHor pena’.”? Tlopex AMpeKTHOr, Ipommcan 
je U eBeHTyaHU yMUIbaj, KOjM je BEOMa 3HadajaH y Mormeyy NoBiayema 
jacHe rpanuue u3smehy yMuuvbaja u cBecHor HexaTa. Cam u3pa3 ,,yMMII- 
maj. ce MO MpBM yT yBOAM y Halle KpuBM4YHO paso. Jo Taya cy 3a 
nojam dolusa-a kopuuthenu pa3sHu TepMMHM HOMYT ,.XOTMGHO’, ,,3Hajyhn™ 
WIM ,HaMepHO’. Jou jeyHa HOBMHa KOjy JOHOCM HallpT OAHOCH ce Ha Of- 
pebuspatbe moja upaBHe 3aOsyye, Mopex cTBapHe, Koja je Beh 6uma Fe- 
dbunucana Tajja BaxxehuM 3aKOHOM. Crepe ofpen6e 0 HeypatyHbUBOCTU 
VM CMarbeHOj ypadyH/bMBOCTM, MaloleTHMMMa (y3 WpaBsbere pasiMke 
usmeby miaber MamoyleTHMKa, MaslOeTHMKa, IyHONeTHOr Ma U Maher 
HyHOeTHMKa), CTay HY Ke M Hy2KHO] ofOpaHn. 

KaxKHMBOCT NoKyllaja je mpenBuhena rmapom IV camo y cyuyajy 
aKO TO 3aKOH MU3PpM4UTO MpoMMcyje, WTO je KaCHUje 13a3Ba/I0 MHOLITBO 
KPMTMKa OCTaIMxX WiaHoBa yxKe KoMMcuje. IIpumpemHe page wiaHOM 
55. ce onpehyjy kao Hekaxmuse. Y neToj rmapu ce ypehyje nutate nop- 
CTpeKaBalba M MOMaratba, a y WlecTO}] OfMepaBatbe Ka3He. Mapxosmh je 
IpewBUeo [ja Ce IpMIMKOM Of/MepaBalba Ka3He BOM patyHa O cTemeHy 
KPMBM4He OJTOBOPHOCTM yIMHMOL A, aM MO OKOMHOCTMMa, MONyT 3710- 
uWMHarKe HaKJIOHOCTH, nooyza, uvba U3Bpiileiha, NOACTpeKa U IMAHUX MU 
C€KOHOMCKUX TIpvyinkKa, LITO je CBaKaKO MOTJIO 6uTHO yTuyaTu Ha TO a 
Ka3Ha Oye Beha umm Matsa. Iloppat je noce6Ho perymucaH uaHoM 62. 
VM UpescTaBba OMMTM OCHOB MOOMITperba Ka3He. 3a OBO pelllere 41aHO- 
BM OWOopa cy ce onpeyenumn cmatpajyhu ya 6u usy3uMawe NojeqMHUx 
KPMBMYHUX Jena, KO KOjMx 6u 6uno mpeyBuheHo NooWTpaBake Ka3uHe, 
6u70 HelipaBU4HO WU KOHTpalipOsqyKTUBHO. Tapalimu 3aKOHUK, Kao UU 
BehmHa eBPONCKMX, IPONMcuBao je CTpOxe Ka3He y cily4ajy jeyqHOpOmHMX 
KPMBMYHUX Jela, KOA Kojux je yaMHUNaly BObex ,,jeqHakumM Nobyqama’. 
HaljpTo cy u3jeqHadeHe oBe Be BpcTe MoBpaTa, y3 Hallomeny ja he ce 
OUITpuja Ka3Ha yBeK M3pehn Ko jeqHOPOHOT, a aKO Ce pas O HejeqHO- 
POyHOM HoBpary, cyfy je Hata cnoboya fa OMeHM Ja IM MU KOMMKO TEXxy 
Ka3Hy Tpe6a uspehu. [lopparuuk ce ogpebyje kao muue Koje yMULIbajHO 
MU3BPpLIM KpMBM4HO Teno u Oye ocyheHo Ha pobujy uM 3aTBOp, ,,Ma 3a 
leT roqMHa Of WaHa, Kajja je TY Ka3Hy CacBUM MIM JeENMMMYHO U3qpxKao, 
OleT YYMHM KaKaB YMUMIUbeH 310UNH... KasHVMhe ce crpoxe Hero fla je TO 
IpBM WyT yuuHMo. 3Ha4aj WpeyMsuparwa M NojayaHor CaHKIMOHMCaba 
HOBpata, Kao M 3afp»KaBalba CMPTHE Ka3He, KOMMCHja y ,,MOTMBMMa® OII- 
PpaByjaBa CTaTMCTUKOM eBPOMCKMX [Ip%KaBa KOja je yKa3MBasla Ha TO [Ja cy 
ce KaO YIMAHMOUM KpMBUYHUX ela yriaBHOM TMojaBbuBana McTa JIMIia. 


KpMBMuHOr Fema“. Osa pasiMmKa je YMCTO TeopujcKe IpMpose, WTO HaBoye uM camu 
WIaHOBM y2Ke KOMMCHJe, Te je ,0e3 3Hadaja‘. 


22 Upojexar KasHenor 3axonuka 3a Kpamesuny Cponiy, 151. 
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Pa3m0r MOHOBHOr WU3Bpulerha MOTaO Ce TpwMKUTU y UAMHeHUUM fa U3pe- 
yueHa UM ,NOTMYHO MIM eiMMM4HO u3qpxKaHa~ Ka3Ha HUje OCTBapuma 
yHKynjy chewjamHe npeBenunje. TosparHuka Ou Tafa KapakTepuicao 
Behu cTelleH KpuBMdHeE OATOBOPHOCTHM, KOjM Ou CileqCTBeHO NOBIadNo 
Mspullarbe CTpoxe kasHe. MI onan Ka3sHeHM 3aKOHMK je IpomMcnBao 
CaHKUMOHMCalbe MoBpata, aim je Opoj yuuHuAala KojM cy NOoHaBaIM 
KPMBM4Ha fea HelIpecTaHo pactao. Y3poK ToMe HUje 670 ole 3aKOH- 
CKO pellere, Beh 3aBOAM Ca HEYOBEYHMM YCIOBMMa M3fp»KaBakba Ka3He 
M HeM3qBajalbe NOBpaTHUKa Off OCTamMx OcyhenuKa. 3aBoqM Cy TUMe TO- 
cTelleHo qoOujanu oOpuice ,,uIKo7a 3a O6pas0Balbe 310uUMHala. 3aKOHMK 
u3 1860. roquue je, 3a pa3simuKy of, Npojekta, mpenBuhao usputjarbe 100- 
WITpeHe CaHKyMje Yak U Kajfla je IMIWy UspeyeHa CaMO HOBYAaHAa UM HeKa 
apyra Ka3Ha KOja HMje NOTIHYHO MM JeIMMM4HO Usp pxKana. 


CBoje olpaBfare Ka3Ha Hama3sm y TpM Teopyje: allcoyTHO}, pe- 
NaTMBHOj MU MewosuToj. IIppa KasHy WeduHuite Kao Bpahate 3a 3a 
yUMHeHO 3/10, UMMe je OHA cama ceOM WMb, pemaTMBHa MHCMCTMpa Ha 
cHelMjaltHoj] M reHepamHo] IpeBeHIMjM, a MeWIOBMTOM Ce 3ay3MMa KOM- 
IIpoMMcHa Mosuyuja u3Meby ose pBe. Ja je Ha cHa3u OCTamO pellierwe U3 
1860. royquHe, OfMax HaKOH M3pMawa Ka3He MocTojana 6“ MoryhHocT 
CTpOXer KaxkKbaBalba NOBpaTHMKa, uMMe Ou Onna OOecMuIbeHa CBpxa 
caMOr KaxKbaBatba. HaljpTom je cyfy fata cno6oya IpuiMKoM opMepa- 
Batba Ka3He. IIpena3aK MaKCMMyMa IIpolMcaHe Ka3He Mak HMje Heorpa- 
HueH. IIo Halpry cy Moxe ,u3pehu HajBMule TBOCTpyKy yrpoxeHy 
Ka3Hy, ald HM Tafa He Moxe ce mpehu ABayeceT roquHa pobuje HM eT 
ToyMHa 3aTBopa’. 


Cea rlaBa capo ofpenbe o cruuajy, WOK OcMa rlaBa peryuute 
ycnoBHy ocyny (umaHoBn 74. u 73.) Tako WITO ,,KO, OCyjja Ha 3aTBOp JO 
jeqHe roquHe Miu HOBYAHY Ka3sHy Cy, MOKe HapeyqMTM No HapounTUM 
OlaKWaBHMM OKO/JIHOCTMMa, UCTOM OOpa3/IO%KeHOM Iipecy]OM, fla ce u3- 
Bplilere Tocyheve ka3He Of7102%KU 3a U3BeCHO Bpeme’. Cyy 6m Tom mpuzn- 
KOM y3MMao y 063mp 406a crapoctu ocyhexor, paHuju 2*MBOT MM Bilafake, 
He3HaTHOCT U3BpuIeHOr KPUBUMAHOr Wea, WOTILYHO U UCKpeHO IIpM3Hakbe, 
u obemtehere TpouKoBa koje je outeheHu mperptieo, a ocyheun My Ha- 
OKHaqMo MM ce Uspu4NTO usjacHuo fa he to yauuuru. Cygzuja 6u 6uo0 
y2KaH [ja HaKOH UMTakba IIpecyse ,,KOjoM je HapeheHo opjaratwe u3Bp- 
ulerba Ka3He* ocyheHom objacHu ogpey6e uM ,,0omOMeHe ra Ha O30M7bHOCT 
NYKHOCTM KOje 3a Hera M3 HUX IpoucTuyy”™. 

Onpen6e 0 3acTapenocTu: poKoBM, 3acTOj, IpekMg, penaTMBHa u 
allcolyTHa 3acTapeylOCcT M UpaBusla 3acTapeocTu KpMBM4HOr TroHerHa 
M UsBpllerha KPMBUYHMX CaHKUMja MpomMcane cy jeceTOM IaBoM Ipe- 
THpOjekTa Ka3HeHOr 3aKOHMKa. 
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IIpeocrane ype rlaBe OnuiTer feta HallpTa campxe ompey6e o mpu- 
BaTHOj Ty2K6m M noBpahajy mpasa, To ject o pexabunnraunju. IIpojextom 
ce Iipefiiaxke pOK Off WIeCT MecelIM ,,07, CasHatlba JJa je M3BpWIeHO KpUBMY- 
HO [e710 MIM KO je YUMHMMal 3a NOPHOWIeHe IpMBaTHe Ty%xK6e (ako je 
IpomMcaHo fla ce MctTpara umm cyhewe cupoBoye m0 mpuBaTHOj Ty*KOn). 
Jlambe ce HopMama mpojexta oppehyje Ko Moxe 6uTM NoAHOCHIaY, TyKG6e 
M pOKOBM OfycTaHkKa of ucTe. CBMM 7IMiMMa Koja cy ocyhena Ha ryOuTak 
rpahaHcke actu, ApoxKaBHe MIM [pyre ciyx6e u 3abpaHy Bpliera 103M- 
Ba WIM 3aHaTa WIaHOBM KOMMCHje cy y Hallpry famm cy Moryhxoct no- 
Bpahaja u3ry6meHux UpaBa, HaBogehn ja je pexabunutayja ,,noTpebua, 
jep ce Home qaje Moryhuoct 60M ememMeHTMMa, Ja NOocTaHy KOpucHM 
YlaHOBM J[pylITBa, M WITO OHa C/lyKM Kao MOcTpek 3a MompaBybawe’.”> 
Pa3703M KOjMMa ce OllpaByaBa OBa yCTaHOBa Cy MJeHTM4YHM OHMMa KOjU 
ce HaBojle M Koy ycmoBuHe ocyze. Restitutio in integrum o6w4Ho ce npomn- 
CMBasla y IIpOlWeCHMM 3aKOHMMa, asi yrenajyhu ce Ha MTamMjaHcKU, HOp- 
BelUIKU, WBajljapCcKM M [pyre 3aKOHMKe, KOMUCHja OBaj MHCTUTYT yHocn 
y HallpT Ka3HeHOr 3aKOHMKa. YcoB noppahaja jecte fa je Off JaHa Kajia je 
Ka3Ha M3pKaHa, 3acTapesla MIM OMpoulTeHa, IpoTeKO MeT royquHa KOT 
po6nje, OfHOCHO Tpu KO 3aTBOpa y3 HOOpo Bilafawe M HakHajly wITe- 
Te pema mMoryhuoctmuma ocybeuor. 3a pa3Mvky Of, 3AKOHMKa, IpojeKTOM 
Huje 640 NpomMcaH BpeMeHCKM Hepvog, TOKOM Kora JIMLe ,,Mopa %*UBe- 
tu y Cpouju“, kako 6m goumo0 fo noBpahaja upaBa. Cygx 6" upumuKom 
WOHOLerHa OfIyKe, MO Ol|eHM KOMMCHje, CBaKaKO MOrao y3eTM y OO3Mp 
u Te UMtweHULe. CaM TeKcT IpeTupojekta y ceOu He cagp»xKu MoryhuHoct 
noppahaja mpaBa aKTOM NOMMIOBalba, aJIM y ,,MOTABMMa~ CTOjM a ce TO 
HogpasyMeB0 Kao ONLMja ,,Koja Croju Ha pactionarawy wWedy Ap»KaBe™. 
Cyy 6u o pexabunuTaunju ofy4mBao HapouuTOM OjIyKOM, pM yemy, 
ykomuko 6m ce oftyaMBano o noBpahajy mpaBa Bpulera ogpeheue gp- 
*KaBHe cilyxK6e, TO He OM 3HauMI0 ayTOMaTCKO Bpahawe Mua Ha Hocao, 
Beh camo MoryhHocT MOHOBHOFr 3anocsetba y ato} cryx*O6n. 


Tloce6uu geo ce cacToju of 7Ba Ofemka. IIppu caypxu KaTanor Kpu- 
BUUYHUX Jena 310unHa,** a pyr mpecryma.*? Opemuu cy MofebeHn Ha 


23 pojexar KasHenor 3axonnuka 3a Kpamesuny Cponiy, 284. 


24 Y oxBupy ofebka ,,310UMHU" Cy KPpMBMdHa fea MpoTMB: ONcTaHKka M OCHOBHOT 
ypehera Ap»KaBe, [pxKaBHe BacTM UM [p%xKaBHMX UMHOBHMKa M CryKOeHMKa, jaBHOr 
Mupa, mpaBocyha, *xMBoTa M Tela, ONLITe CMrypHOCTM YAM M UMOBMHe, CMTypHO- 
ctu jaBHor cao6pahaja 3a mye, MMOBMHY M BeCcTM, OMMITer 3qpaBma, MM4He CiO- 
6ofe, 1M4uHe MpaBHe CMTypHOCTM, dacTM, HapaBCTBeHOCTM, OpaKa mM MOpogMye u 
upoTmB umMoBuHe. Takohe oBMM OfemKOM Ce IIpomMcyjy 3104MHM: CBelITeHUKa y 
cmy26eHOj YKHOCTM, YMHOBHUKa y ciy2KOeHOj Ay2KHOCTH, 360r MaxKHUX UcIIpaBa 
M Mepa M 3n04unHM 360r 1axKHOr HOB. 


25 [\pyru ofemak perynuute cnegehe mpecryne mpoTuB: [pxkaBHe CMrypHOCTM, omuITe- 
Ta MMpa M NoperkKa, ApxKaBHMX BacTM M wHeHUX Hapeyaba, NpoTMB mua, jaBHOr 
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r7laBe (IIpBM Ofebak of XII no XXX rnaBe, a Apyru of XXX Fo XXXIV). 
Ysaumajyhu 3a npumep ,,Ka3sHuTenHu (KpuMMHaHM) 3aKOHMK 3a Kwaxe- 
cTBo Cp6njy*, umju mocebHM Jeo 3aloube KPMBUYHMM JjeMMa IpoTUB 
»OTeYeCTBA, BilayjaTewba M ycraBa’ (rmaBa IX), m mpojekaT Ka3HeHOr 3aKO- 
HMKa Ha IIpBO MeCTO I1O3MUMOHMpa Ipyly KpMBMYHMX fea IpOTMB OTI- 
cTaHKa M OCHOBHOr ypeberba ApxasBe, noTBphyjyhu Ha Taj HadMH ,,HUxo- 
By H€ECYMIbMBO BesIMKy BaKHOCT y [[poKaBHOM 2KMBOTY.. 

Texct ,,[Ipojexta 1 MoTuBa Ka3HeHor 3aKOHMKa 3a Kpamesnny Cp- 
Onjy“ je 3ajeqHudKU MpouMtaH Ha jeqHOj Of ceqHULa ,,mOCcebHe KOMMCH- 
je“ “ TOM IIpv7iMKoM je KoHauHa Bep3uja yrBphena. Mebytum, nojequun 
WIaHOBM WoceOHe KOMMCHje Cy IPUIOKMAM U3qBOjeHa MMUberba, Koja 
cy oOjeqMrbeHa Ca IpeTXoqHO JeduHucanuM TexcTom. Pedepare cy mpe- 
nam Mapxo ‘hypuuuh, Munytun Mupxosuh u [yman Cy6oruh. Onn 
KPUTMYKOj aHamu3n Mo_BpraBajy cTaBoBe boxuyapa Mapxosmha, Koju je 
6uo 3aqyxKeH 3a Uspafly OMMITer Feta KPMBMUHOL 3aKOHMKa UM ,,MOTUBAa , 
y3 onpehene mpenyiore u3MeHa UM WoryHa. 

Vimajyhu npey co60m u3qBOjeHa MULbera UIaHOBa ,,10cebHe/y>xxKe 
KOMMcHje", lIMpa KoMMcHja je TOKOM 1911. roquHe 3acefana u yKa3ama Ha 
onpeheHe HeyjocTaTke HalpTa 3akKoHa, aM KputTuKe Hypuuuha, Mupxo- 
Butha u Cy6oruha Huje y Behoj Mepu mpuxBaTMa u yHela y HOBM TeKCT 
mpojexta. Oso je cBakaKO Mociepsulla UtHeHULe ja cy ce OHM y CBOjMM 
pagqoBuMa IIpBeHCcTBeHO OaBUAM OApenOaMa onuiTer Jena, WOK je wWMpa 
KOMUCHja M3BpuIMia HajoOUMHUje MHTepBeHyMje y WocebHoM Zery. To 
noTBpbyje u Toma /Kusanosmh, koju je u caM OM0 eH YAH, y Femy ,,Oc- 
HoBM KpupmuHor upaBa — omuiru geo“ m3 1922. roquHe, re HaBoAN ja 
je ,0Ba KOMMCuja yauHUNa 3HaTHe U3MeHe UM JOIyHe y IpojeKTy, Hapo- 
4uTO y Hoce6HOM jeny uctora’*> Os6umHMje MoAMuKayuje y OMLITeM 
neny mpetpnena je Tpeha rmaBa yBohereM KpMBMUHOr Jea U ,,KpMBIa 
y 3aKOHCKM CMCTeM Ca CBMM KOHCeKBeHIjaMa~ (qo6msa je “ HOB Ha3sVB: 
»KPpMBM4HO Jeo M yuMHValy"), a 3HadajaH MOMaK y OAHOCY Ha pojeKaT 
m3 1910. roqMHe npescTaByba UM ,,nOTHyHO yBohewe~ Mepa 6e36enqHOCTH, 
carmacHo cyrectujama Munytuna Mumxosmha, y I rnapy nog HacioBoM 
»Ka3He M Mepe 6e36eqHOocTu®. Amajyhu y Bugy cBe uHTepBeHUMje wupe 
Komucuje, /KuBaHoBuh 3aKpy4yje fa je 3aKOHCKM TeKcT M3 1929. roquHe 
»uspaheH Ha MoqosM cprickor mpojexta m3 1911. (He 1910)“?” YapKoc 


3paBba, HapaBCTBeHOCTH, IPOTMB MMOBMHe M IpecTymM y ofHocuMma u3Mmeby romo- 
qapa u ciyry. 

26 =T. Kupanosuh, Ocnoeu Kpueuunoi tipaea, 48. 

27 ‘'T. )Kupanosuh, Ocnoeu Kpueuunoi iipaea Kpameeune Jyiocnasuje, ommTu qeo, 91 
— 92. JenmHa KpyMHuja CMCTeMCKa pa3/IMKa 3aKOHUKa M3 1929. roquHe y OMHOCy Ha 
mpojekat m3 1911. ormema ce y peqocneny rmaBa. 3aKoH IpBo FoHOcU oppep6e oO Kpn- 
BMUYHOM ely u yauHuoLy, a y 3aceOuoj IV raaBu ce npommcyjy Mepe 6e36eqHOcTU 
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CBMM HallopMa la ce OBaKO M3pahen 3aKOHMK ITO pe ycBoju, HacTy- 
Hajyhu 6ankaHcKM paTOBM, a HakKOH Mx uM IIpBu cBeTCKM paT, OHEMO- 
ryhvum cy meroBo JOHOMIerHe. 


3. PASTPAHMYEDE HAJJIEXHOCTU 
MUHMUCTAPCTABA VM TIIPBM KOPALM KA 
V3JEHHAYEY 3AKOHOJIABCTBA 


Y BpeMe IpoBusopujyMa, fake Of, OCHMBatba ,,KpameBctBa Cpa, 
XpsBata u Cnosenara“ 1. qetemOpa 1918. roqmue, ma cBe 0 AoHOMeHa 
BuyopmancKor yctaBa 1921. rogue, MocTojana je uspa3suTa FOMUHalMyja 
U3BpWHUX OpraHa BracTu. Ilopey Kpamba, M Bulajja je MMasa 3allaxKeHy 
yNory, aim je HeH yTuIaj perent AneKcanyap Kapahophesuh y camom 
cTapTy OrpaHM4Mo OpsIyKOM fla, ypKoc MehycTpaHayKoM crlopa3yMy, 3a 
MaHgatTapa ogpeyu Crojana IIpotuha. JlerucnaruBuy BaacT obaBybam0 
je ,IIpuppemeHo HapoqHO MpesxcTaBHMUITBO” 4MjM uaHOBU, MOcebHO 
OHM Ca TepuTopuje HopaxeHe AycTpo-Yrapcke, Hucy bum HeMocpeqHO 
6upauHu, Beh cy mocraBbenn of crpaHe Muuucrapcxor caBeta. Tyme je 
CKOpoO CBa B/lacT Osa CKOHUeHTpMicaHa y pyKaMa Hacylefq,HMKa Wpectona, 
yupkoc dopmanHo Baxehoj nogenu Baactu. lope mpezcegqHuKa IIpo- 
tuha, AntoHa Kopomeya Kao noTmpeyceyqHuKa, HOoBM MunuctapcKu 
caBeT CauMHbaBallo je M JeBeTHaecT MMHUcTapcTaBa.*® Koy ,Munucrap- 
cTBa UpaBye’ u ,,MmHuctapcTBa mpuipeme 3a YcraBOTBOpHy CKyMUITM- 
Hy M vusjeqHatere 3aKOHa~ TWOcTOjama je TeMMMdHa McIIpenleTaHOCT 
HajylexKHOCTH. 


(am. of 50. fo 60.) Muorm unaHoBn KacHyje KoMMcHje, Koja je payvuia Ha yHuuKa- 
Iuju KpMBu4HOr UpaBa HOBOOcHOBaHor KpasbescrBa Cp6a, XpBata m Cropenarya, 
y CBOjMM Hay4HMM pafoBiMa (nonyT npod. Ap Muxanna Uy6muckor y cBom jeny 
»Hay4Hu M ipakTw@unm KomMentapm Kpusmunor 3akonuka Kpamesuue JyrocnaBnije“) 
uecTo ce nosuBajy Ha ,[Ipojexar u MoTMBe KasHeHor 3aKOHUKa 3a Kpamesuny Cp- 
6ujy“ u3 1910. roquue, kacHyju Haupt u3 1911, anu u Ha M3qBOjeHa MUUberba U7a- 
HOBa y2Ke KOMUCHje. CBe OBO HECYMIbMBO TOBOpM O PyH/{aMeHTasIHOM 3Hayajy KOjUu 
cy UMasIM OBM Mpojektu “ enabopaTu MpumuKoM M3paye HOBOr Haupta m3 1922. To- 
MH, ayIM M KOHAYHOr TekcTa ,,KpuBM4HOr 3aKOHMKa 3a Kpamesuny Cp6a, XpBarta u 
Cnopenara~ 13 1929. 


28 Beh nommmann mehycrpaHauku cnopa3yM OKO cacTaBbata MpBor NociepaTHor 
Muuucrapcxor caBeta je npeyBuhao fa Manyatap 6yze mmpep Hapogue paguxanue 
crpanke Huxona Ilammh. Ou je spuiehu ty pyHKyNjy y Hajryp6yneHTHMjuM pat- 
HMM TO]MHaMa {a0 HECYMHbUBM JONpMHOC KOHaYHOM ocnobohewy. Mebytum, mo3u- 
uvjy upencequnxa Brage, opmyKom pereuta, Ilammh 3amermyje yyeuthem y IlapncKoj 
MMPOBHOj KoHepenyMju Kao Tenerar ,,][pxape CXC“ Kpamesuua je Tako MMeHO- 
BaHa y JOKyMeHTMUMa Koja cy Ha KoHepenyuju Joueta. Ha3suB ~pKaBe ce Kacuuje 
mpeuMsupa opykom II[puspemenor HaposHor MpepcTaBHuuTBa of 15. jyna 1919. 
ToqMHe, a KOHadaH Ha3MB Kpamesuue oppeheu je BugopgqaHcKum ycTaBom. 
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Iloremmkohe Hactase yciey], HeOBOHO jacHor pasrpaHMuera UHTe- 
peHuMja oBa Ba pecopa M MpaBHOr NapTukynapu3mMa, MMHMCTap WpaB- 
ne Mapxo Tpudxosvh noxyuiao je qa mpeBasuhe ToHomlermem Pemewa 
6p. 1248779 of 1. asrycra 1919. rogyuue. Cmarpajyhu ya ce ycraBom, 
KaO HajBMUIMM lpaBHMM aKTOM, CaMO OKBMpHO ypebyjy ofHocn nomn- 
TMYKUX MHCTUTYHMja jeqHe [pxaBe, OH 3allaxKa Ja yIpKoc PopMupawy 
MununctapctBa ipunpeme 3a YcTaBOTBOpHy CKYMIMTMHy U U3jeqHaverme 
3aKOHA ,,HMje Ipectana byHkKyMja MuHucTapcTBa MpaBye, Koje je jeqHo 
CTpy4HO M MO3BaHO fla ce CTapa O M3pafM 3aKOHAa, KOjM Cy BaH KOMIe- 
TeHUMje WeEHTpaHOr Ap»xKaBHor ycTpojcTBa’. OfHOC oBa 7Ba CaMocTasHa 
Ip2KaBHa OpraHa yipaBe MocMaTpao je KaO OAHOC OMMTer M MOcebHOr, Te 
cTOra HaBOMN ,,JJa 3a OBaj CllelMjaHu Wocao Huje HagtexHO Munnuctrap- 
CTBO 3a M3pamly YcTaBa M u3jeqHauere 3aKoHa, Beh oBO MunnctapcTBo 
y uMjM pecop uspafla M WpMMeHa OBMX 3aKOHa craya~ C 063MpoM Ha TO 
[la ce y pasiM4NTMM NOKpajMHaMa HOBe [[pxKaBe BpWMIa IpMMeHa cpr- 
CKOI, yrapckor, ayctpujckor*? u KasHenor 3aKoHvxa Kwaxesune Lpxe 
Tope, ,,HacTama je MoTpe6a fla ce TO 3aKOHOJaBCTBO KOje je y OCHOBM 
CBOjOj CAMYHO, aM UMakK TOAMKO pa3HOMMKO Ja jeqHooOpasHa UpMMeHa 
Huje Moryha, WTO pe IpeTBOpM y jeMHCTBEHO 3AKOHOPaBCTBO 3a Ley 
Kpabepuny, Kako 6M ce Ha Taj HawMH OMOryhuno Makule CacTaBsbatbe 
jeqHoo6pa3Hux cyfoBa UM MpMMeHa jeqMHCTBeHOr 3aKOHOJaBCTBa, KOje 
he rapaHTosBatu jeqHaky mpaBazy 3a cBe rpahane™. Vutepec ,,jequHctTBe- 
Hor KpambepctBa~ ormegqao ce y noTpebu dopmupara ,,jeqMHcTBeHOr 
3aKOHOAaBCTBa.. Yraeyajyhu ce Ha IpwmMep M3paye mpojexra u3 1910. 
rogue, Kafla je Takohe o6aBmao hyHKuUMjy MuHMcTpa upaBge, Tpud- 
KoBmh uv cafla pelieHem dopmupa ,,jeqHy HapownTy KOMMCHjy~ KOjoj 
qaje ,MoTinyHy cmobony y pafy y3 obaBesy: 3anp%KaBalba CBMX Morog- 
HUX WpaBHUx UHCTUTYTa MOKpajMHCKUX 3aKOHOaBCTaBa, IIpey3AMakrba 
HOBMX yCTaHOBa CTpaHUx 3aKOHMKa MU yBaoKaBalha CTABOBa HayKe KpM- 
BM4HOr WpaBa. OunTo je Mao Ha yMy fa Ou ce OBAKBUM MOCTyMalbeM 
KOMIMICHje MOCTUIMA TONMKO TpaxkeHa TCMe/bHOCT y pally Ha Caf poKUHM 
upojekta, uume Ou ce npaBHM Nopesak HOBOdopMupaHe ApxKaBe y4- 
BPCcTMO M yanHNO ofpxKuBUM. TpudKosuh uwiaHoBumMa KOMMcuje HMje 
ycKpaTuo paso fa ycnocTaBbajy ,,IMdHe Bese Ca IIpw3HaTMM MpaBHMU- 
IMMa‘, KOjM Hcy OMIM y HeEHOM CacTaBy, avi UM Ca IpaBHUM ypy2Kewu- 


29 Pemtere (12487) muuuctpa mpage of 1.8.1919. rogmue, Apxue Jyiocnaeuje; Poun: 
Mnuunucrapcrso npasge KJ; bpoj pousa: 63; Opr. jequnuua: 3aKoHoaBHO Ofemere; 
Ipyua, nogrpyna: AJ 113; Togmua 1919; Bpoj dacyuxze 37. 

30 Aycrpyijcku Ka3HeHM 3aKOHUK je IpuMeHuBaH Ha TepuTopujn BocaHcKo-xepyero- 
BadKOI, XpBaTCKO-cilaBOHCKor M CoBeHauKO-faMaTMHCKOr MpaBHor noppyyja. Y 
CBMM OBMM lOKpajMHaMa 3aKOHMK je Upumarohapan cneympwunocTuma ApyuiTBe- 
HUX OJ[HOCa TUX KpajeBa, TaKO jja HM{je BaxKMO Y USBOPHOM M MCTOBETHOM TeKCTY. 
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Ma. Pemierbem cy uMeHoBaHM cregqehu utaHoBM KOMUcHje: Muxauno II. 
Jopanosuh, Mapxo C. Hypwauh, Munytua Mupxosuh nu Jlyman M. 
Cy6oruh. 3ayatak u3paye mpojexara Kpwpuunor 3aKoHMKa, 3aKoHa 0 
KPMBMYHOM TOCTyNKy, MoceOHOr oMmuiTer akTa 0 McTynMMa uM Mparehux 
mponnca Tpebano je o6aBuTu ,,y Hajkpahem poxy~. Ilo oxoHuawy u3pase 
Halipta 6un0 je y WiaHy PopMupake wMpe KoMUCHie, Kojy Ou anHMIA 
mua M3 [pyrux WoKpajMua Hallie OTayOuHe u M3 Apyrux cTpyKa™. Yoxa 
u WMpa KOMMcHja Ou HamocneTKy Oume objequmeHe uM Taya Ou Tpebaro 
a YTBpoe e@uHUTMBaH TeKcT Haulpta. Muxnucrap Tpudxosmh je o- 
HOeHeEM OBOF pellieha YUMHMO IPBM KOpak y JyroTpajHoM NMocTynky 
yHudukalje KpMBU4HOr TpaBa. 


Hamepa ycnoctTaBybatba ,,jeMMHCTBEHOr 3aKOHOJJaBCTBa HOBOOCHO- 
BaHe [[pxKaBe 3axTeBalla je M OpraHMsal|Mony afjaltTalMjy cBMx camoc- 
TamHMX [p»KaBHUX OpraHa yupaBe, a m pecopa upaBge. C Tum y Be3sn 
he Hopm mMuMcrap mpaBye, Kocra Tumotujesuh, ypen6om*! og 14. 
qeuemOpa 1919. roqmHe, upeuusupaTu mHrepeHunMje u ypehewe Mn- 
HMCTapcTBa, YMMe Ce MOCTMKe KOHAYHa JMCTMHKUMja y ofHOcy Ha Mu- 
HMCTapcTBoO IIpuimpeMe 3a YcTaBOTBOPHY CKYMIMTMUHY U M3jeqHauere 3a- 
KoHa. OnuiTuM oppeqOama, cucTeMoM eHyMepalyje, 6uno je ompeheno 
na MuuncrapcTBo mpaBye: BplIM ,,BpXOBHO ylIpaBybalbe” a[MMHUCTpa- 
TMBHMM MOCIOBMMa CyfOBa M CBMM OCTaIMM yCTaHOBaMa KOje Cy HeMy 
nogpeheue, crapa ce ja cyOBM u TYKMNalITBa ObaBbajy cBe 3aKOHOM 
pomMcaHe o6aBes3e, BOAM patyHa fa 3aKOHM M3 HeroBe KOMHeTeHLMje 
»OJTOBapajy BpeMeHy M MoTpebama Hapoya’, Ipumpema u3MeHe, AoMyHe 
M HOBe 3aKOHCKe MIpojeKTe y CBOM pecopy, IpomMcyje ipaBusta KojMmMa 
omakulaBa PYHKUMOHMCakbe 3aBofa, baBM Ce EKOHOMCKMM IIMTarbMMa Cy- 
WOBa M 3aBOf{a M HaKHafOM UTeTe ,,mpwuuieve patom’. Ilyrem renepam- 
He Kilay3yie MuHuctTap je (y uiany 1. craBy 4.) NpexBMzeo fa ,,ocuM Tora, 
MuuuctrapcTBo npaBye BpuIM M cBe OHeE MOcMOBe KOjM 6M My Apyrum 
KOjMM 3aKOHOM MIM ypeqOom Ou cTaBybeHMU y Jy2KHOCT, KaO M OHE T0- 
CiOBe, KOjM OLTOBapajy IpMpoyu WoBepeHe My rpaHe ApxKaBHe yrpaBe’. 
Unanom 4. u3BpuleHa je mofeta Munuctapctsa Ha creqeha opfemera: 1. 
Ojemberbe ayMMHUCTpaTMBHO; 2. Ofjemerbe 3a U3pally 3aKOHCKUX poje- 
KaTa; 3. Onjemerbe 3a Ka3HeHe 3aBOe M padyHOBOLCTBO; M 4. Opemerme 3a 
HakHajly WTeTe IpvunbeHe paTom. Y HacTaBKy ypefbe Oune cy npomu- 
caHe OOaBe3e aqMMHMCTpaTMBHOT, asi VM Ofebera 3a U3pasly 3aKOHCKUX 
lpojekata, koje je ,cTapajyhu ce fa 3aKOHM Cyj\cKe CTpyke ofToBapajy 
BpeMeHy M HoTpeOama 3eMbe:* BOAMIO patyHa O OACTYHabMMa OF, WoTa- 
[allie pakce Kacaljmounux cyfoBa, WpoyyaBaslo ,,HejacHe™ M ,,HesroqHe™ 


31  Ypen6a o ypebewy Muuuctapcrsa upasge, Cayxcbene noeune Kpawesciliea Cp6a, 
Xpeaitia u Cnosenaya, 6poj 168 of 23. FetjemOpa, yTopak, 1919, 2-3. 
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3aKOHCKe ofpeyOe U TaBallo MMHUCTpy MMUbewe ,,KaKO Ja ce UctIpaBe 
My OMUITe TaBano ,,MMUlberHe MO NOjeqMHUM UpaBHUM MTawbMMa, 
Ipoy4aBalo 3aKOHCKa pellleHa ApyrMx ,,HallpeyqHux pxKaBa, cTapaso 
ce 0 IIpeljM3HOM WTaMiaby CBMX 300pHuKa 3aKOHa M ypefaba, BONO 
Opury 0 u3iaxewy ,,jeqHOr IpaBHor yaconuca“ 3a ciyxK6eHe MoTpebe, u 
BOAMIO ,,CcyACKy cTatuctuKxy* “ ypehusano 6u6mnoreky Munuctapcrsa. 
Onemere 3a U3payy 3aKOHCKMX IpojeKaTa, KaO K/bYYHO 3a U3spany Kpn- 
BMUYHOF 3aKOHNKa, MMasio je obaBesy ja capabyje u ofp>KaBa ,,ITO Telly 
IIOCJIOBHY Be3y MU cllopa3syMeBalbe ca MunuctapcTBom mpunpeme 3a Yc- 
TaBOTBOPHY CKYIIMTMUHY MU M3jeqHaderbe 3akOHa, FO CBpilteTKa TUX IIM- 
Tara’. Ha weroBomM uesly Hala3Mo0 Ce HaYeNHUK Ca ,,NoTpe6Hum Opojem™ 
ceKpeTapa, y3 MoryhHocT aHraxKoBalba JOaTHOr Ocobyba. 3apay ycarma- 
WlaBalba 3AKOHCKMX WpojekaTa M yHatpehera moctojeher 3aKoHopaBcTBa 
dopmupaH je, y3 Tope NoMeHyTO Ofembere, U ,,CTamHM 3aKOHOyaBHM 
Caser“*? ca yybem: u3pajfe IpojeKaTa 3aKona M ypey6n sapay, yHuduKa- 
yMje ipaBa KpaybescTBa, u3paye M Wpermeyja npojeKaTa M3 pecopa Apyrux 
MMHMCTapcTaBa M pajja Ha MpojeKTMMa M3MeHe M DolMyHe Tafa Baxkehux 
3aKOHOaBCTaBa. Y CBOM CacTaBy OH je MMao CTamHe, WouacHe uM MpM- 
BpeMeHe ulaHoBe. CramHu 3aKoHOfaBHU CaBerT je uiaHom 14. ,,Ypey6e 
o ypehey MuHucTapcTBa UpaBye” Ou0 NopembeH Ha Tpu ofcexka u To: 1. 
IIpMBaTHO-lIpaBHU; 2. KPMBUYHO-IpaBHN; u 3. jaBHo-lIpaBHn. IIpeoctaze 
ompen6e Ypen6e cy perymucame cacTaB M HaflexKHOCTM Ofleyberba 3a Ka3- 
HeHe 3aBOe M paxyHOBOJCTBO MM Ofjeyberba 3a HaKHay WiTeTe IpwunweHne 
patom. CaBetT je KoHadHO cbopMupaH ToKoM 1920. roquHe. 


Y cxmlafly ca rope HaBef[eHMM Hajiie*KHOCTMMa, a Ha 3aXTeB MVMHM- 
cTpa, HavemHUK Opemerba 3a U3pafly 3AKOHCKMX TIpojeKaTa M3BPUIMO je 
KOHTpovly payja yKe KOMUCHje, ocHOBaHe 1919. roqMHe ca 3afaTKOM YHM- 
dukaluje KPUBMYIHONpaBHUX HOPMM, UM OLeHMO fa OHa ,,Huje HMIUTAa 
paguua Ha ToM tlocny“*? Ose mpoBepe o6aBybeHe Cy TOKOM jyia Mecelja 


32. Y oxsupy Cramuor 3aKouogaBuor CaBeta umaHom 16. craBom 1. u 2. npegBubeno 
je bopmupatte ,,jeqHor yxer of60pa“. Munucrap mpaBye m3 pefoBa cTamHMx ua- 
HoBa of[ceka CaBeTa 6upa Tpu MpeacTaBHMKa Koju ynaze y yu of60p. Hayenuuk 
Onemetba 3a M3payty 3aKOHCKMX MpojeKaTa TaKohe yna3u y weros cactaB. Jo Ko- 
pexunje ypeheta Muunctapcrsa mpapye gomasm 1929. roqmuHe HoBom Ypeq6om 
(Cny6ene Hoeune Kpameeune Cp6a, Xpeaiia u Cnoeenaya, 6poj 122 of 27. maja. 
1929. romuHe - Ypen6a je HoHeTa HakoH OOHapogoBaHa KpusBmuHor 3aKOHMKa 
(27.1.1929. roquHe) amm pe HweroBor cTyMawa Ha cHary (30.1.1930. roquuHe)) of, 
cTpaHe muuMctpa Munana Cpurxuha. Jequna 3HauajHuja u3MeHa ormefasa ce y mpe- 
uMeHoBabby CramHor 3aKoHojaBHor Caserta y ,,BpxoBHu 3aKOHOAaBHM CaBer“. 

33 flonuc muuuctpa mpaBye Muunctapcrsy dunanyMja — pau ce o JoKymeuty Op. 
22810 og 23. jyna 1920. rogue, Apxue Jyiocnaeuje, Poup: MunucrapcrBo mpaBye 
KJ; Bpoj doxpa: 63; Opr. jequHuua: 3aKoHO_aBHO Ofemetbe; Ipyna, no_rpyna: AJ 
113; Togmua 1920; Bpoj @acumxne 37. 
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1920. roquue, a pe Tora, jOl TOKOM jyHa Mecella, WlaHOBM KpMBMIHO- 
paBHor ofceka CramHor 3akonofaBHor Capeta ofpxKain cy ceqHULy 
Ha KOjoj cy ce IpBeHCTBeHO OaBMIM MMTabem oTpebe ,,yHuduKkalnje 
Haller KPUBMYHOr 3aKOHOPaBcTBa.. O pe3syiTaTuMa Tora cacTaHKa MM- 
HUCTpa je JOMMCOM U3BeCTMO 4aH ,yxKer ofOopa‘, mpod. Toma )Kusa- 
HoBuh. Y3 obaBelitTee je Upeyat M Wpepsor ofceKa ,,0 pelliery OBor mM- 
Tara’. Hbume ce npenopyuuBaso u3jeqHatebe KPUBMIHOMpaBHMx HOpMM 
Ha TepuTOpMjM Wee [prxKaBe JOHOLMIeHeM jeqMHCTBeHOr KPMBMUHOr 3a- 
KOHMKa M 3aKOHa O KPMBMYHOM TOcTyuKy. KpuBMdHo-paBHM OjfceK je 
3ay3eo CTaB Jfa Kako Ouma 6bynyhum YctaBom ypelheua Hala [pxKaBa, Ha 
OCHOBM HeHTpaIMCTMYKOj WIM WeleHTpaMcTM4KoOj, OHa Tpeba a uma 
jeqHO jequHO IpuBaTHO MU KpMBM4HO 3aKOHOPaBCTBO.. Y MpMor TaKBOM 
cTaBy HaBeM cy npuMep LIBajyapcxe, y Kojoj ce ympKoc dbeqepannctuy- 
KOM ypebemy ,,Beh ofaBHo Moyeno paquTM Ha yauduKayujn’. Tojasy 
PasHOMMKOCTM 3aKOHa Ha TepuTOpHju jeqHe [pxKaBe OHM Cy NOcMaTpamu 
Kao aHOMasIMjy Kojy je TpeOano mITO mpe pemmuTu. Ilopex opor dopman- 
HO-IIpaBHOr pa3ora yHUduKalMje, HaBeM Cy MU MaTepujaqHO-lpaBHM. 
Have, cBoje olpaByjarbe IpaBHM MapTMKyapu3am Morao je Hahu camo 
y er3UcTeHYMjM pasiMantTux MoTpeba CTaHOBHUUITBa, alu Cc OO3MpoM Ha 
TO fa je Ha Teputopuju Kpamesnue Cp6a, Xppata wu CroBenalla 2*KUBeO 
,»jeqaH jeqMHM Hapoj” Koju je uMao ,,yr7aBHOM McTOBeTHe HoTpebe, He- 
TOBO MOcTOjabe je OOeCMMIIHEHO (10 HMMA, IIpaBHa HO/eeHOCT JOBO- 
AM 10 HapyliaBalba ,,IpMpogHor jeqMHCTBa HeHOT CTaHOBHUIUITBa’). Y 
norleyy HauMHa Ha KOjM OM Ce MOCTAaBeHU WMWb OCTBapuo, IpeseHTO- 
Baym cy Be Moryhuoctn. IIpBa je noqpasyMeBasa M3payy HOBMX 3aKOHa, 
amu UMajyhu y BMpy HeraTMBHa MCKyCTBa [[pxKaBa KOje cy ce ylycTume 
y OBaKaB MopfyxBaT (pay ofGopa je Tpajao ucyBuile Ayro - MuciM ce Ha 
Hemauxy vu Ilsajyapcxy) cyrepucanu cy apyry ommmjy. Home ce mpe- 
TOpyaMBalo WpowMperwe ,Ha Welty TepuTopyjy Kojera of nmocTojehux 
MOKpajuHcKux KpmBu4dHUx 3aKOHNKa uM Kpuspiannx Tlocrymaka ca eBeH- 
TYaIHMM U3MeHaMa M AOlyHaMa. CBakaKO Cy y OKBUPpy Of[ceKa MoOcTOja- 
la UW MUlberba Jja je TpeOano HacTaBMTM pay] Ha eMMMMHalMju mpaBHe 
Pa3HOMMKOCTN OCHabajyhn ce Ha TeKCT Mpojekta 3 1910. roqMue, Mu we- 
TOBMX KOpeKUMja U3BpIeHUX OF] CTpaHe WIMpe KoMMCUuje TOKOM HapenHe 
rogue, amu je BehMHcKM Ofmy4eHO Ja je Taj Haupt ,,pahen camo c o063n- 
poM Ha mpumuKe y Cponju“. Vmajyhu cBe To y Buay, KPMBMYHO-paBHU 
ofceK y HacTaBKy pejiora oljemyje Kao HajMorogs#HNju 3a MpowMperme 
BaKelba, y3 U3MeHe M WoMyHe, ,,CpOujancku” Ka3sHeHm 3aKOHMK Mu ,,Xp- 
BaTCKM 34KOH O KPMBM4HOM MocTyuky. Hbvxos KBayIMTeT CTaBybas cy y 
paBaH HeKUX ,,0]| eBPONCKMX 3aKOHMKa’. Kapa je ped nojequHa4Ho oO ,,Cp- 
6ujaHckom. Ka3HeHoM 3aKOHUKy U3 1860. rogue, cMaTpasn cy fa je OH 
»ca IMeqMUlTa CaBpeMeHe KPMBMYHO-lIpaBHe HayKe CaBpUIeHUjM Of CBMjy 
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KpvBMuHux 3aKOHMKa’, Koj cy 6umm Baxehu y noKpajuHama Kpapesn- 
He. Koa ogpena6a onuiter fea 3amaranm cy ce 3a yBohete MHCTMTyTa 
pexaOunmutalyuje, ycnoBHe ocyfe, ONpoultaja KasHe u Mepa 6e36eqHOCTH, 
OK y KOMeHTapy Ha loceOHM feo HaBOze Aa: ope, u3MeHa M FonyHa 
HOjeqMHUx Ofpeyaba CXOPHO CafallibMM prxKaBHUM MoTpebama UM caja- 
IHeM CTabby KpUABUYHO-lipaBHe Hayke, T1IOjMOBM TOjeqMHUX KpUBUITHUX 
qlema HejacHo ofpeheuu umajy Tako fla ce yTBpyle, a He Jajy MecTa camo- 
BOJbHOM CY[MjCKOM TyMaderby M fa y3 TO Oyfly pasyMbMBM M Macn Ha- 
poyHoj. Taxohe cy u y norneny ,,XpBaTcKor® 3aKOHa O KPMBMYHOM TI0C- 
TYIKy IpewoKMIM onpehene Kopekuyje. 

PasmMoTpuBuimM gomuc JKuBaHosBuha ca mpeqorom ofceKka uM u3- 
BeluTajeM HavenHMKa Ojeberba 3a M3pafly 3aKOHCKMX pojeKaTa, MM- 
HucTap upaBye Mapxo Tpudkosuh, FoHocu HOBO Pemewe Op. 27654, on 
30. jyma. 1920. roqmHe KojuM je ofyauo fa, YMecTo paHuje OCHOBaHe yxKe 
KOMMCHje, Cayja ,,.KPMBM4HO-lIpaBHM oyceK CramHor 3aKoHopaBHor Case- 
Ta M3pagM 3ajeqHU4KU Ka3HeHM 3aKOHMK M 3aKOH O Ka3HeHOM Cy{{CKOM 
HOcTyNKy. YIpKOc cyrecTMjama y2Ke KOMMCHje, MMHMCTap je 3ay3e0 CTaB 
la y ormegqy MaTepjamHor upaBa 3a OcHOBy Tpe6a y3eru ,,[Ipojekar u 
mMotuBe KasHenor 3aKonuKa 3a Kpamesuny Cp6njy%*4 a Koy mporecHor 
IIpaBa, CarmacHO rope M3710%KeHOM IIpeIOry, HOBM 3aKOH Ce MOpao OC- 
jlalbaTM Ha ,,XPBaTCKM 3aKOHUK O KPUBMYHO-CyACKOM HOCTyHkKy*. 3a ula- 
HOBe KpMBM4HO-TpaBHor ofceKa CramHor 3aKoHogaBHor CaBerta* op- 
pebeuu cy: Mapxo C. Bypwuuh,** 6usum npegcequnk J|pxapHor Capeta 
uw ayBoxat, Mnuxanno II. Jopanosuh, mpenceqHux Kacaymouor cys y be- 
orpayy, 4p boxugap Mapxosuh, npodecop Yuusesuteta y beorpayy, ap 
Munytun Mumxosuh, npodecop Yuusepsuteta y Beorpagy (+1922. ro- 
amue), ap Lyman Cyboruh, cyguja Kacaunouor cya y Bbeorpany, Crean 


34 Hajsacny>xKHmju 3a oBy ofyKy jecre npod. ap Muxanno Uy6uncku, Koju je Taya 
6uo saniocnen y MuxuctapcTBy mpaBye UM OUITpo ce ycipoTMBMo MoryhHocTu u3Me- 
He M omyHe KasHeHor 3akonnka M3 1860. rogue UM MpolwlMperby HeroBzor BaxKewa 
Ha TepuTOpyjy Were Ap»KaBe. Kako cam kaxe ,,permegajyhu upojekaT HOBOr Ka3He- 
HOF 3aKOHMUKa 3a Kpamesuny Cponjy og 1910. rogmHe, ycrao cam mpoTMB roprwer 
Mpeyiora KOMMcuje UM U3sHeEO CBOje IpOTMB pasmore KaKO y MpaBHMUKOj WTaMIn, 
TaKO M Ha CeJJHUIM KOMMCHje, Ha KOjy Cam 60 M103BaH Of] CTpaHe MMHMCTpa pape 
M. Tpudxosuha, a Kojoj je r. Tpudbxosuh u npeycegasao. Ucrora gana mama je qedu- 
HUTMBHA pesonylMja MMHUCTpoBa, {a 3a OCHOB CBOra pajla KOMMICHija y3Me TIpojeKaT 
cplickor Ka3HeHor 3akounka of 1910. rogue“ M. Uy6mucku, Hayynu u iipaxiiuunu 
Komeniuap, 5-6. 

35  Y apxuBcKoj rpahw Muuncrapcrsa mpage KJ, Koja ce uyBa y ApxuBy JyrocnaBuje, 
3a O3HAYaBalbe KPMBMHO-NpaBHOr OfceKa ynoTpeOmaBa Ce M3pas KOMMCHja MIM 
yxKa komucuja. CXoqHO Tome aTH cuHOHUMMN he 6utTu KopuutheHn y Aasbem Tecty. 


36 «6 MyHKuNMjy peyceqHUKa ofceKa je o6aBmhao Mapxo Hypuunh, anu Hakow weroBor 
u36opa 3a MMHMCTpa WpaBae, Ty NosMuMjy upeysuma Muxauno Jopanosmh. YupKoc 
Tome, Hypwumh je HacraBmo fa WpencefaBa ceqHMIaMa. 
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(Cruna) Tocunosuh, 6uBum mpeaceqHux Crona Ceqmopnye m3 3arpe6a, 
ap Huxona Oropennya, mpeyceyHuk Crona Ceqmopuye “3 3arpe6a, ap 
Jocun Lmnosuh, mpodecop Yuusepsuteta y 3arpeby, yp Merog Jozenu, 
mpodecop Yuusepsuteta y Jby6ann vu yp Toma /Kusanosuh, upodecop 
Yuusepsuteta y Beorpagy.*”? Ucrum pemerbem (27654) Kojum je mocao 
uspafle KPMBMUYHOr 3aKOHOAAaBCTBa MOBepeH OfceKy, JOHETAa je OfyKa a 
ce 3a ,,BaHpefHOr ylaHa~ Hemy UpMpona Ap Muxauno Uy6mucku, upode- 
cop u3 Ilerporpaya, pu uemy 6u OH IpMMao CTamHM Mece4HM XOHOpap, 
3a pasMKy Of OCTamMx ulaHoBa KoMucHje. Kacnuje, ToKoM 1921. roquue, 
HOBOM otyKom?> muHMcTpa MpaBge oppelhexo je ya Uy6uHcKu ,,uma a 
capabyje u Ha mpojexty~ 3aKoHUKa 0 KPMBM4HO-CyCKOM MOCTYIIKy. 
IIppa ceqHMa OBe y2Ke KOMMCMje, HaKOH KOHaYHOr KOHCTMTYMC- 
alba, OfpxKaHa je 28. centemOpa 1920. rogmue. Kpupu4aHo-npaBHM ofcek 
je CcBakakO TOM IIpwMKOM IIpMMMo K 3Halby OOaBe3y M3pajfe 3aKOHUKa, 
rye he ,,3a 6a3y cayxKuTM Mpojekat 3a Kpamesnuy Cp6njy%, amu je yjeqHo 
MCKa3aHO Hec/larabe OBE KOMMCHje ca Ipey{craBom jfa he ce pay Ha m3pa- 
IM 3aKOHMKa CBeCTM Ha ,,IIpOCTO MIpeliMcuBabe M oTepuBarbe™. CBe je TO 
mpompaheno mu ynosoperem fa he pay Ha HallpTy ,,TpajaTm HelITO Dyx*e 
Hero WTO Ha NpBM Mormey usrmega“. Y opraHv3aljMoHoM cMMcily mpeyyio- 
*KMWIM Cy Ta ,c O63MpoM Ha IpMpoyy Wocmta Kao M Ha HayMH, Ha KOjM ce 
OH cByja pay” IpBy OCHOBy MIM MpeTMpojeKaT uspaye WIaHOBM Of\Ce- 
Ka “3 beorpaja u TO: Uy6unckn vu YKusaHosuh onurn yeo, a ‘bypuanh, 
JopaHosuh u Cy6oruh noce6um yeo. IIpeoctanu unaHosu, Mapxosuh u 
Oropemnua, pau Ou Ha 3aKOHy 0 KPMBM4HOM Hoctynky. CBakako ja Ou 
HaKOH 3aBplleTKa U3pajyje IpeTMpojeKTa Of, CTpaHe u1aHOBa KOMUCHje U3 
Beorpayla, KOHayHO} peqaKUMjM TeKcTa IPMCTYNMIM MU WIaHOBM KOjM *KMBe 
BaH IIpecTOHMLe, IpeMa cyrepvicaHoM Iiany opcexka.>? Pearyjyhu Ha opaj 
HOMMc yxKe KoMMcije, MMHUcTap MapKo Tpudxosuh je of7yKom of 8. qe- 
yemOpa 1920. royuHe u3pa3Mo cBOje Hecmarare Ca M3/10%KeHMM IIaHOM MM 


37. ‘T. )Kupanosuh, Ocuoeu Kpusuunoi ipasa Kpamesune Jyiocnasuje, ommTu feo, 92 
- dbycuota, M. Uy6uucku, Hayunu u tipaxiiuunu Kkomeninap, 7; IIpojexat Kasue- 
HOT 3aKOHMKa 3a Kpamesuny Cp6a, Xppara mu Cnopenara, Cryx6eHo u3qaie Mu- 
HMCTapcTBa MpaBye, [pxaBHa wTramnapuja Kpambesune Cp6a, XpBata u CmoBeua- 
ya, beorpay 1922, 83. u Apxue Jyiocnaeuje; Dong: Muuuctapcrso mpapge KJ; Bpoj 
dousa: 63; Opr. jequuuia: 3akoHoyaBHO Ofemere; Ipyna, nozrpyua: AJ 113; lonmua 
1921; bpoj dacyuxne 37, 3anMcHuk ca ceqHUIe KpMBMYHO-MpaBHor opceka u3 1921. 
royuHe. 

38 Payu ce o Pemery MuHucTpa mpaBye (29412) of 22. jyHa 1921. romuHe — Apxue 
Jyiocnaeuje; Pong: MuxnuctrapctBo npapge KJ; bpoj dousa: 63; Opr. jequnnua: 3a- 
KOHOaBHO oOfesbere; Ipyna, mogrpyna: AJ 113; Topmua 1921; Bpoj @acyuxze 37. 

39 flouvc unaHoBa KpuBM4HO-paBHor ofceka MuunctapcrBy mpaBye of 1. oxtobpa 
1920. ronmue, Apxue Jyiocnaeuje; Pouz: MunucrapcrBo npaBge KJ; Bpoj dousa: 63; 
Opr. jequnnua: 3axonojaBHo opemere; [pyna, nogrpyna: AJ 113; loquna 1920; Bpoj 
dacuxie 37. 
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Hoye1oM pasa, MHcMcTupajyhu Ha Tome fa y uspayqu, anu uy onpehuBawy 
HOCTylKa pajla, yuecTByjy u yiaHoBu “3 Jby6maHe um 3arpe6a. C Tum y 
Be3M HaslaxkKe Ojceky Ja ,,0/[Max os0Be*: Crecdbana (Cruma) Ilocunosuha, 
ap Jocuna IWunosuha u pp Meroga Tonanya. Llenucxoquoct oBakBe 103M- 
UMje OH ONpaBsaBa UMHeHUOM ja Cy UMeHOBaHa MMA ,,CBOJMM 3HalbeM 
Yu VCKYCTBOM~ MOIVIa MOMpPMHeTU KBaUTeTy TeKCTa 3aKOHA, asi VM ,,IIOJIM- 
TUYKUM MOM€HTOM. 0 KOME Ce ,,IIpMIMKOM u3pafe oBor Moca“ Tpebaro0 
moce6HO BOAMTU padyHa. 3apay, KOHKpeTusalMje 3al[praHor ua, Tpud- 
KoBuh ynyhyje 3axteB MunuctapctBy punatcnja jja ce of06pu ,,Hapoun- 
TU NoTpebaH KpeqUT 3a XOHOpMcatbe Lr. WIaHoBa ofceKa”. Y o6pasio%xKewy 
MCTOr HaBOAM fa 6M OBaj KpeqUT Ovo HEONXxOAaH ,,3a Op»Ke UZBPLlerbe OBO- 
Ta Nocwla KOjM Ciajyja y HajlipelHMje mocmosBe, Koje ypehere Hallie Wp»KaBe 
3aXTeBa, M KOjM ce He CMe OfyroBlauuTu M ychopaBaTu. MunucrapcKu 
caBeT je Beh HapeyqHor JaHa Of0Opuo ,,TpaxkeHM KpeqMT M3 cieyMjatHor 
Kpequta“*? 3a rpomrKoBe pajla KOMMCHje, UMMe Cy OCTBapeHe cBe IIpeTIIo- 
CTaBKe 3a H€CMe€TaHO (byHKUMOHMCarbe KpUBUYHO-liIpaBHOr Of[CeKa. 
Tlouesumm of, MeTogOorMje payja ycBojeHe IpMIMKOM M3spaye Hallp- 
Ta u3 1910. roqMHe, IpeKo ofmyKe O yHuduKaynju KpuBMIHOMpaBHUx 
HOPMM HOBOCTBOpeHe ApxKaBe “3 1919. rommHe, MMHMCcTap TpudKosuh 
je yBeK u“HcucTupao fa ce WaHMpaHM Hocao ObaBu y ABe dase. IIpBo 6n 
WIaHOBM ,,y2%Ke KOMUCHje* u3paquiu UpeTmpojekat, Koju Ou Ovo NocmarT 
Ha U3jalilbere, He CaMO AMUMMa “3 WpaBHe cTpyke, Beh m cBMM Hoje- 
MHUMMa Mu yipyKerhuMa uuje MULbeHe MOxKe OuTM pemeBaHTHO. J[pyra 
cbaza 6 NoppasyMeBasla OfpxKaBale 3ajeqHMUKe CesHMLe W1aHOBa ,,y2Ke~ 
u ,WIMpe KoMUcuje’. Ha oj 6M ce yTBPpAMO KOHaYaH TeKCT, y3MMajyhu y 
o63up cBe cyrecTMje u mpumMeybe uaHOBa KOMMCHja, aM U Mia Koja cy 
l03BaHa fla ce us3jacHe. byzyhu ya je nocao yaudukayyje Beh 6u0 moBe- 
PMO KPpMBU4HO-IIpaBHOM Oj[ceKy, MMHMCTap je Ha Tpary cBOjux paHnujnx 


40 Ofpsyka Muuuctpa mpaBye MoBOOM FoMMca uaHoBa O7CeKa of 8.12.1920. roquue, 
3axXTeB 3a OMO0Opeme KpeguTa MunuctapcrBy @uvaucuja u obaBellTee oO OfyHM 
Mununcrapcxor capeta of 9.12.1920. rogune, Apxue Jyiocnaeuje; Doug: Muuuctap- 
cTBo mpaBye KJ; bpoj douya: 63; Opr. jequHuua: 3akoHozaBHO Opemere; Ipyna, 
mogrpyna: AJ 113; Toquna 1920; Bpoj d@acumKne 37. Ono6penu KpequT u3sHOcuo 
je 250 000 quuapa. Pememem of 15.12.1920. rogqmue mpeaBubena je pacnogena 
cpey{cTaBa M TO TaKO WITO je CBMM U1aHOBMMa Ofceka, cem Upod. Uy6uHcKom, y 
IpBu Max 6usa u3BpuleHa MucimaTa 4000 qMHapa, y3 nahawe TpouikoBa WpeBo3a 
Mv CMelulTaja 3a WiaHoBe BaH Bbeorpayja. Hakou 3aBpuienor roca Peiterbem (65535) 
of 28.12.1921. je cmpoBegena ucumata of 4000 aquuapa, fa 6m KOHadHO Ha OCHOBY 
Pemeta of 10. Maja 1922. roquHe cBMM peqOBHMM uaHOBMMa 60 ucimaheHo 
mo 8000 gaunapa. Tlopey pefosye MeceuHe HakHaze, mpod. Muxauny UyonucKom, 
je ofmykom of 28.12.1921. roquHe ucnmaheno joyaTHux 2000 AuHapa. Pemetem 
(2181) of 3.1.1922. roquHe mpofyxena je uciiiaTa xoHOpapa Uy6mHcKoM, Kao BaH- 
pegqHOM uianHy CramHor 3aKonogaByor CaBerTa, cBe JO KOHAYHOr OKOHYarba T0CMAa, 
Tj. cBe 40 yrBphusatwa qepuHMTMBHOr TeKcTa Ha 3ajeqHMUKOj CeqHUIM ,yxKe u 
mmpe Komucmje“. 
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ojtyKa, Pemtertbem 6p. 502534! of 18. qeuemO6pa 1920. rogqune mo3Ba0 
Yuusepsutete y Jby6mann, Bbeorpay u 3arpeby, anu um cygoBe “3 XpBat- 
cke, ,CoBeHauke® 1 JJammayuje (Crom Cegmopuye y 3arpe6y), Bocue u 
Xepyeropune (BpxoByn cyy y Capajesy), LlpHe Tope (Benuxn cyg y Iog- 
ropuyu) 1 Bojpoguue (Kacaumonn cyy y Hopom Camy) ya umenyjy m0 
jeuHor mpodecopa, cyqujy u anBokaTa 3a UlaHOBe ,,UuIMpe KOoMUCHie*. 
IIppa ceqHMIa ojceKa, Ha KOjy cy NO3BaHM uM uaHoBM u3 Jby6maHe 
u 3arpe6a, 3aKa3ana je 3a 17. janyap 1921. roqmue.*? CacraHKy cy upi- 
CYCTBOBa/IM CBM WIaHOBM KOMMCHje, Kao UM BaHpesHM u1aH, pod. Ly6nn- 
ck. PaciipaBybasio ce 0 Kpeupabby IlaHa pajja KojuM 6M ce OBa y>Ka KOMM- 
Ciija pyKOBOLM1a IpWIMKOM M3paje 3aKOHCKMX IpojeKaTa, a CBe Car7lacHo 
paHMjMM MHCTpykUMjaMa MuHMctpa. Ha npepnor gp Jocuna Uunosuha 
jeMHOracHo je OIydeHO fa Ha MpojeKTy pale y1aHOBU KOMMUCcHje u3 Be- 
orpana. IIpema ytsphexoj cucrematTusalyuju Moca 3a KPMBMYHM 3aKOHMK 
cy 3aqyxenu hypuuuh, Jopanosuh, Cy6oruh, 7Kusanosuh u Uy6unckn, 
a 3a 3aKOH O KpMBM4HO-cyycKom noctymKy Mapxosuh m Oropesnua. 
IIpod. Toma )KusaHosuh u npod. Muxanno Uy6nuckn mucamn cy ofpen- 
6e onuiter jena ,,.KasHeHor 3aKoHUKa’. CBoj FOMpMHoc WaBalu cy u ua- 
HOBM 43 JbyOmaHe um 3arpeba TaKO WTO cy ce HOcwepsa Tp JaHa CcBaKOr 
Mecelja CacTajayiu Ca OCTaIMM 4aHOBMMa ,,palM Ipetpeca uspaheumx qe- 
NOBa IpojeKta‘, a CBe TO ,,360r Hy2KHOCTH, fa Ce pefakTOpM YecTO cacTajy 
y Wwby M3MeHe MMtcaM M BOBObetsa y cKMajy, CBOjMx Moce6HUx pajoBa‘.*? 


41 Ojmax Hakox ynyhenor nosuBa cyfqoBu u YHuBep3uTeTu cy Hovenu ca ompelhuBarbem 
ymaHoBa WMpe Komucnje. Tako cy usabpann og: Kacaymonor Cyga y Hosom Cagy 
cyguja Anexacanap Yumumh u agpoxat Munom Boxuay, YuuBepsuteta y 3arpe6y 
up Epuect Munep (ogmyxa of 7. be6pyapa 1921. roquue), Benuxor cyga y Mogropu- 
yu cyguja Capa Poruh u agBoxat Taspuno Lleposuh uz Huxuuha, Yaupepsureta y 
Beorpagy mpodecop Uegomu Murposnh, Bpxosuor cya y Capajesy cyguja Ormap 
Bajmept u agpoxat Uisau Ilasnosuh, Crona Ceamopuue u3 3arpe6a azBoxat Visax 
Bynuh uz Coamta ug. Munuctap mpaBge Pemermem (10943) of 12. mapra 1921. ro- 
que ObaBelllTaBa CBe ¥aHOBe WIMpe KOMMCHIe, Koje cy usabpanu cyfoBu u YunBep- 
3uTeTH, fa he mx ,,y cBoje BpeMe u3BellITaBaTM O Jabum Kopalima. Apxue Jyiocna- 
euje; Doug: MunuctapcrBo upaBye KJ; bpoj pousa: 63; Opr. jequuuua: 3axonoyaBHo 
onemere; Ipyna, noprpyna: AJ 113; lonmua 1921; Bpoj cbacunkze 37. 

42 Tlocnegtbom ogtyKom y 1920. roguuu (Peuterbe 53905 og 31. qetlemOpa) o6aBemTeHu 
cy M wlaHoBM ofceka BaH beorpaya ga he ce ceguuya ofpxatu ,,17. janyapa 1921. 
royquue, y 9 uacoBa, Ipe mopHe, y srpagqu Tonmuunn Bena 21“ y Beorpagy. Ocuos- 
HM 3afjaTaK U1aHOBa Ha OBOM CacTaHKy Ovo 6u, carmacHo opmyKama of 30. jyna u 8. 
netjemOpa, oppehusaie HaumHa uspaye KpusuuHor 3akoHuka, 3aKoHa O KPUBMYHOM 
MOCTYNKY, 3aKOHa O MOPOTM UM ClOpesqHOT KPUBMIHOF 3aKOHOMAaBCTBa. Apxue Jyiocna- 
euje; Dona: Muuncrapctso upasge KJ; Bpoj douza: 63; Opr. jequunua: 3aKoHopaB- 
HO Ojleberbe; Ipyna, noprpyna: AJ 113; Toquna 1920; Bpoj dacunxze 37. 

43 VisBeuiraj kpuBM4Ho-mpaBHor ojceka of 17. janyapa 1921. roqmHe — cappoKu u Of- 
myKy 0 pacnojlenn ompepemenux cpepcrasa, Apxue Jyiocnaeuje; Doug: Munucrap- 
cTBO mpaBye KJ; Bpoj housa: 63; Opr. jequunua: 3aKoHofaBHo ofemete; Ipyma, n0- 
arpyna: AJ 113; Ioqmua 1921; Bpoj dacyuxne 37. 
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Hakou ope cefjHule cy, Ipema yTBphexoj mpouesypu, oppxaHe 
Kpajem @eOpyapa, Mapta u aupuna y Beorpagy. Tom npumuKom je ofcek 
»lIpeTpecao HayaHMja uMTawa’. AMpMWickM cacTaHak Tpajao je cBe 0 3. 
Maja, Kajla je U Of1y4eHo, jep je ,,omWITM Feo 60 roToB 3a Mpetpec’, fa ce 
HapefiHa ceqHULa OfpxKu y 3arpeby. VUsBemraBajyhu MuHuctTpa o pesyi- 
TaTMMa Majckor cacTaHKa (of 23. 10 28. Maja) of[ceK HaBOgM fa je 3aBp- 
mMo0 U3paly 3aKOHa O KPUBUYHO-CyMCKOM HOCTYHKY, aim MU OMMITer Weta 
KpuBMuHor 3aKOHMKa. Tom IpuiMkom je Takobe oyytyyeHo fa ce cnegehu 
cycpeT 4laHOBa KPUBM4HO-NpaBHor ofceKa ofpxKU y Jby6maHu, NoUeB- 
mm of 7. jynta. Hacrappajyhu pay Ha yauduKkaunju KpuBMinHoMpaBHUx 
WpomMca, jeyqaH Of ulaHoBa KOMMCHje KojM je Ou0 3aqyxKeH 3a M3payy 
noce6Hor feta KpuBMuHOr 3akoHuka, JlyuiaH Cy6oruh, o6aBecTno je Ha- 
lexKHOr MUHMCTpa fa je HeEMy MOBepeH TOcao 3aBpuIMo 16. cenTemOpa 
1921. roquue.** Y Beam c THM MUHMCTap HapepHy ceqHMy sakasyje 3a 24. 
oxTo6ap 1921. roqune.** C o63upom Ha TO fla cy y MehyBpemeny nu mpe- 
ocTayla 7Ba WlaHa OfceKa, JopaHoBuh u ‘hypwauh, sappuimma cBoje mpey- 
more noce6Hor eta mpojekta, NOcieybu cacTaHaK KPpMBM4HO-lpaBHOr 
ojiceKa 3aKa3aH je 3a 10. peuemOap.*© Y cBojcrsy mpeyceqHuKa ofceKa 
Muxanzo JopaHosuh, m0 oKoHYaby OBe CeJHUMe, M3BECTUO je MMHMCTpa 
Mapxa ‘Hypuuuha ya je Komucuija ,,BuIe Of, TOAMHY TaHa HeyMOpHO UM ca 
HajOO/buM 3HalbeM pajuia Ha WOBepeHOM 3afaTKy, Mucnehu Ha u3paqy 
»lpojekta Ka3HeHor 3aKOHMKa UM 3aKOHNKa O KPMBUUHO-Cy]{CKOM IOc- 
TYUKY, 3ajeqHO Ca 3aKOHOM O HOpOTM UM ClOpeqHMM 3aKOHMMa’, Te 3aKyby- 
ayje Ha je Of{ceK ,,3aBPIIMO CBOj Mocao, HaMMe M3paquo je mpojeKaT Ka3- 
HeHOTr 3aKOHMKa, Kao 3aKOHMKa O KPUBUYHOM TIOCTYINKy ca TIpojeKTOM 
3akoHa 0 MopotTu’. Y3 oBaj HOMMc FocTaBybeH je M mpuMepak 3aKoHMKa 
paau yMHOxaBatba ,,Ja Ou MMHMCTap 10 Beh FoHEeceHO] OATH CBOjOj 
Morao IO jeyjaH IpMMepak OCTaBMTM MU pyruM CTpy4HUuM MUMMa Ha 


44 [onnc [lyuiana Cy6otuha Muuncrapcrsy upapge of 16. ceutemOpa 1921. roquue, 
Apxue Jyiocnaeuje; Poug: Muxnuctapctso upasge KJ; bpoj douna: 63; Opr. jequ- 
HUIa: 3aKOHOMaBHO Ofemerbe; Ipyna, nogrpyna: AJ 113; Toquna 1921; Bpoj dacun- 
ke 37. Ipod. ap Muxanno Uy6uuckn je cBoj upegqior ommrer genta Kpusrunor 
3aKOHUKa pegqao upod. Munytuuy Mumxosuhy 16. maja 1921. roquHe, u 0 wHemy 
ce paclipapbano Ha ceqHuM y 3arpe6y (3aKa3aHa Pemterbem (22171) of 13.5.1921. 
royue). 

45 Pemterbe (45071) og 7. oxro6pa 1921. rogmue. CegHua Tpajana of 24. fo 29. oK- 
to6pa, Apxue Jyiocnaeuje; Dougz: MunuctapctBo mpaBge KJ; Bpoj dousa: 63; Opr. 
jenuunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 113; loguna 1921; Bpoj da- 
cuuKie 37. 

46 Pemterbe (55058) og 15. HoBemO6pa 1921. ronmHe. CeqHuua Tpajana of 10. fo 17. qe- 
temOpa, Apxue Jyiocnaeuje; Poug: MunuctapctBo mpaBze KJ; Bpoj dousa: 63; Opr. 
jenuunua: 3aKoHofaBHo Ofemere; Ipyna, nogrpyua: AJ 113; Ioguua 1921; Bpoj da- 
cuymKyie 37. 
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yBuy, M Muuberbe”*” Unanopm KoMucije cy Ha McTOj ceqHMUM jeqHO- 
rlacHo ofyaniu ya Cy6oTuh usppum crummsayyjy u naparpaducare 
3aKOHCKOF TeKCTa, WITO je OH yOp30 yuuHNo, ObaBecTuBUIM ‘hypuuuha 
qa je TMMe ,,KOMMCMja CBpliMia TepMHUTMBHO CBOj ocao Ha u3paqu 
upojexra‘.48 Tloce6aH mpo6sem y Be3m ca rope Ha6pojaHum ceyqHMyama 
TipeACcTaBsba IMHeHUMlfa a WPWIMKOM HMXOBOr Of pxKaBakba HUCy Boheun 
qeTaybHM TpancKpuntu. O Tome cBeyoun um gp UyOuucku Koju Kaxe ,,Jja 
ce Hcy BoyMe creHorpadcKe OeneliKe OHMX JUCKycHja, KOje cy ce BO- 
qlee y CefHMIjaMa 3a Bpeme MIperpeca Tekcra npojexta.“*? CauyBaHo je 
y apxMBcxkoj rpahu cBera HeKOMMKO U3BelITaja M CaMo jeqjaH 3allMcHMK.>° 


4, IPOJEKAT KASHEHOr 3AKOHUKA 
3A KPAJBEBMHY CPBA, XPBATA M CJIOBEHALITA 
V3 1922. TONMHE 


IIpojexat KasHenor 3akouuKa 3a Kpabesuny Cp6a, Xpsara u Cro- 
BeHalla u3 1922. roquHe cafpxKu 398 unaHoBa pacnopeheHux y aBa 
ojlembKa, TO ject y ommTu?! m noce6un feo.°* Kpusw4Hu 3aKOHMK yKytI- 


47 Vspeurraj KpuBwuHo-npaBHor ofceKa of 17. qeyemOpa 1921. rogue. Muunctap 
mupapge Mapxo ‘hypwumh Pemetem (65535) of 28.12.1921. rogmue, noTBphyje 
Upvjem IpumepKa MpojeKta, Haake HeTOBO ,,yMHOXKaBakbe Ha WMcahoj MammHn™ 
M McimaTy XOHOpapa 4IaHOBMMa ,,y2%Ke KomUCcHje’, Apxue Jyiocnasuje, Poup: Mu- 
HUCTapcTBO MpaBge KJ; Bpoj douyga: 63; Opr. jena: 3aKoHoqaBHO Ojfemere; 
Ipyna, nogrpyna: AJ 113; Togmua 1921; Bpoj dacyuxsae 37. 

48 lomuc Cy6otuha og 31. geyemOpa 1921. roguue, Apxue Jyiocnasuje; Doug: Mu- 
HUCTapcTBO mpaBge KJ; Bpoj douyga: 63; Opr. jequHuua: 3aKoHofaBHO Ojemere; 
Ipyna, nogrpyna: AJ 113; Togmua 1921; Bpoj dacyuxsae 37. 

49 M. Uy6uucku, Hayunu u ipaxiiuunu Komeniuap, 9. 


50 Y apxupcxoj rpahu Hamase ce cneqehu usBeuraju: jaHyapcKu, 0 IMjoj caypxKnHn 
je Beh 6uno pein, deOpyapcKu (yKpaTKO ce HaBOfle IpucyTHM UaHOBM KOMMCHje 
M TpaxkM MchiaTa TpoulkoBa 6opaBka y Beorpazy u mytTa utaHoBpuma 3 Jby6maHe 
mu 3arpe6a), ampunckn (ommyyeHo fa ce HapeqHM ckyl ofpxKM y 3arpeby), Majcku 
(o6aBemTaBajy fa je 3aBpuleHa u3paya Kpuspwunor 3akoHMKa/onuiTM feo u 3aKoHa 
O KPMBMYHO-cyfCKOM ToctTynky), okTo6apcKu (ciMcak IpuicyTHMXx) u FeyemOapcKn. 
JequHU, HeLITO JeTabHUjU, akT je 3alMcHUK M3 JbyOmaHe NMcaH Ha CAOBeHadKOM. 
Apxue Jyiocnasuje; Pouz: MunuctapcrBo upaBye KJ; Bpoj pouaa: 63; Opr. jeqmunua: 
3akOHOaBHO Opeberbe; Ipyna, noprpyma: AJ 113; Toquna 1921; Bpoj @acumxne 37. 

51 Onmtum jenom IIpojexra KasHeHor 3aKonuka o6yxBaheue cy cmegehe rmape: YBo- 
que ofpeq6e; Kpusmuno geno u yanuunay; (loxyutaj; [loxctpekaBaibe u Homaraine; 
KasHe; Mepe 6e36eqHocTu; OgmMepaBatte Ka3He; Kpupmuua jena ocyheumxa; Crn- 
aj BUUe Ka3HeEHMX 3aKOHA M BUUIe KPUBMYHUX Jena; YcnoBHa Ocyfa; 3acrapenocr; 
Ono6pete, Ipegsor, upuBatua Ty>K6a u [ospahaj npapa (pexa6uantannija). 

52 Haupt m3 1922. roquue mponucyje cnegeha kpuBu4Ha Jena: IpoTMB OlcTaHKa Ap- 
2kaBe M HeHOr ycTaBHor ypehewa; IpoTUB [pxKaBHMX BAaCTM; IPOTMB jaBHOr Mupa; 
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HO O6yxBaTa TpuyeceT uM jeqHy rmaBy. Hakou wiTo je KpuBM4HO-1paBHU 
oycek CramHor 3akoHojjaBHor Capeta y yetjemOpy 1921. roquHe yTBp- 
MO OBaj KOHAYHM TeKCT 3aKOHMKa, UcTM je mpocneheH pecopHoM Mi- 
uuctapcTBy. Ilo mpujemy cy upeflyseTe TexHWuKe pajihe KOje Cy 3a Lb 
uMase ciipoBoheme paHujux O/lyKa, IPBeHCTBeHO OHe KOja Ce OfHOCHIAa 
Ha IWWTaMlakbe IpojeKTa M HeroBy JJOCTaBy CTPpy4HMM MMUMMa UM ycTaHo- 
Bama. Tako je HayenHMK Muuncrapcrsa upaBye gommcom op 31. mapta 
1922. roquHe O6aBecTMO MMHMCTpa 0 Mpujemy JepMHMTMBHOr 3aKOHCKOr 
TeKCTa, y3 Mosby Jfa Ce FOHECe pelllere Koje Ou omoryhuno ,,47a ce OBaj 
TpojeKaT ommTamna y [pxaBnoj Ulramnapnjn y 800 no 1000 npumepa- 
ka’. Amajyhu y Buyy 3Ha4vaj oBor 3aKOHMKa, O6jaBsbUBalbe TeKCTa Hal[pTa 
Mopasio je 6uTu Upompahevo MoTuBuMa, au 300r ,,op3suHe paya” y npBu 
Max HayvevIHUK je Cyrepuicao fla Ce OHM MOTY ,,HaKHaJHO WTaMNaTu, 10 
nloTpe6u m opBojeHo*.>> Ycnequno je Pemerhe Munuctpa 6p. 178404 za ce 
MpOjeKaT WiTaMMa, aM U HaKHaJHO M3MerbeHa WpenopyKa HaveHMKa ,,jja 
je HoTpe6uo Ja ce u3payje KpaTKM MOTMBU Y3 wera, KOjM Ou ce WITamnanu 
y3 CaM IipojekaT“ uM ako Ou TO ,,360r KpaTKohe BpemMeHa~ O70 HeMO- 
ryhe, onjja O7BOjeHo. OBakBa OfyKa Ousa je 3acHOBaHa Ha NpoueHu ja 
WIMpM MOTMBM HMcy Ou NOTpeOHM ,,3aTO LITO Cy TaKBM MOTUBM Beh 
u3spabenu y3 paHujm mpojexat’.°> Muxuctap ycBaja oBaj HOBM Mpesyor 
u Pemretbem 6p. 19170°° og 12. anpmna 1922. roqwHe HamaxKe )KnBaHo- 
Buthy, Jopanosuhy, hypuuuhy u Cy6otuhy uspany Motusa y cKpahe- 
HOj Bep3Mju, Ca OCNOHIeM Ha paHuje KOMeHTape. Kaya je ped 0 HUXO- 
BOj CajIp%KUHU, 3aXTeBao je Ja OHM ,,6yny u3spaheHu KOHUM3HO M Ja ce y 
bMMa OOjacHe rlaBHa Hatesla Ha KOjmMa je WpojeKaT pabheu, Koje ce HOBe 
MHTeHUMje KaSHeEHOr 3aKOHOJaBCTBA 3aBOfe, Ha KOjM Cy Hay pellena 


IpOTMB WpaBocyha; MpoTMB %xXMBOTAa M Tela; IpOTMB OMWTe CMrypHoOcTM myAzM u 
CMTrypHOCTM UMOBMHe; IPOTMB curypHoOcTu jaBHor caobpahaja 3a mye, MMOBMHY u 
BeCcTY; 360F 1ax%KHMX McopaBa uM Mepa; 360F axKHUX HOBala; MpOTMB MMdHe cnoboze; 
IIPOTMB IM4He CMTYPHOCTU; IPOTMB jaBHOr 3fpaByba; IPOTMB jaBHOr MOpaza; Ipo- 
TMB Opaka M NOposMye; MpOTMB YacTM; IPOTMB MMOBMHE; IpOTMB cmy>%*KbeHe Ty%*- 
HOCTH, M [lea CBELITeHMKa IIpOTMB Ciy*KOeHe y2KHOCTH. 


53 Jlonme HayenHuKka Muuuctapcrsa npapge of 31. mapta 1922. roqune, Apxue Jyio- 
cnaeuje; Pong: MunucrapctBo upaBge KJ; bpoj douaa: 63; Opr. jeqmuuiua: 3aKouo- 
WaBHO Offeberbe; Ipyna, noprpyna: AJ 113; Toquna 1922; Bpoj dacunxne 37. 

54 Penrerbe (17840) of 31.3.1922. roquue, Apxue Jyiocnaeuje,; Doupz: MunucrapcTBo 
mpapye KJ; Bpoj doupa: 63; Opr. jequHuya: 3aKoHopaBHO Ofemere; Ipyna, noprpy- 
ma: AJ 113; Toguna 1922; Bpoj dacumxne 37. 

55 flonme HayenHuxa Muuucrapcrsa mpapge of 11. anpuna 1922. romune, Apxue Jyio- 
cnaeuje; Pong: MunucrapctBo upaBge KJ; bpoj douaa: 63; Opr. jeqmuuua: 3aKoHo- 
TaBHO opesberwe; Ipyna, nogrpyna: AJ 113; Topmua 1922; Bpoj @acymKne 37. 

56 Penrerbe (19170) of 12.4.1922. roquue, Apxue Jyiocnasuje,; Dong: MunucrapcTBo 
mpapye KJ; Bpoj doupa: 63; Opr. jequHuya: 3aKoHo7aBHO Ofemere; Ipyna, noprpy- 
ma: AJ 113; Toguua 1922; Bpoj dacum«ne 37. 
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KpynHuja clopHa NMTatha y Hay U peMa KOjMM je CTpaHMM 3aKOHMIN- 
Ma mpojexat paheu“. Ilocao na uspagn ,,kpahux MoTuBa“ je oKoHUAaH 16. 
jyHa,°’ kaya je yuan Cy6ormh npegao pykonnc Kojum je o6paguo XIV, 
XVII, XVII u XIX rmapy noce6uor pena 3aKoHMka. 

Czojum HacioBom ,,KpatKa oOjaliteHa mpojexta Ka3HeHor 3aKo- 
Huka 3a Kpamesuny Cp6a, Xppara u Cnopenaya of 1922. roqune’, Kao 
M Caj[pxKUHOM, BMie Moycehajy Ha ocKyfaH IpeyroBop. CxogqHO yryT- 
cTBMMa HayenmHMKka Munvctapcrsa mpaBge, aim u ofiyum MMHMcTpa, 
WIaHOBM OfceKa KOjM cy OMIM 3aqyxKeHM 3a Uu3payy OBMX ,,KpaTKMx 
oOjalliiberba“ CxBaTMIM Cy CBOj o0cao Kao ,,IIposyKerbe pajja Ha IpojeK- 
ty KasHenor 3aKouuka 3a Kpabesuuny Cponjy”. Ilocao uspage MoTuBa 
je Hofemex. /KuBanosuh je 6u0 3afqyxKeH 3a KOMeHTap OTer Jena 3a- 
KoHuKa, a Cy6oruh, Jopanosuh u Hypuuuh cy nucann objamberma n0- 
ce6uor jena. ,,Acropvja noctaHKa“ je pesyiTaT KOHCeH3yca CBa YeTUpU 
wlaHa yKe KOMUCHje MU cya je Ja 3amMHTepecoBaHa jaBHocT 6yze 
»KOHIM3HO" yHosHaTa ca HajOmTHMjumM yorahajuma u opmyKama. Ha ca- 
MOM Kpajy OBOr McCTOpyjckor jena cTOjM ObaBellTeHe fa ce ONWMpHHjU 
MOTMBM Mory Hahu y Kiusn ,,[ Ipojexat 1 MoTMBM Ka3HeHOr 3aKOHMKa 3a 
Kpamesnny Cpoujy”. Ipod. ap Toma )Kusanosmh, nuuryhu Komeutap 
Ha ,,OnmTm feo KasHeHor 3aKOHMKa‘, HaBOAM fa je OH pesyiTaT mpepa- 
qe 3aKOHCKor Haypta m3 1910. uw 1911. roqmHe, anu mM Wpeyora Koju cy 
IpowyKT weroBor u paga ap UyOmucxor. YupKoc Hawo3mMa MMUHMCTpa, 
)KupaHosnh ce ompeyenvo fa u3paqu ,,HOB mpojekar Onurter JJena‘, anu 
je OH cyly2KMO CaMo Kao KopeKTMBHM CakTOp 6a3M4HOr Hal[pTa 3aKOHa 3a 
Kpamesnuy Cponjy. ,Kparkum o6jautmemuma™ ce npesextyjy ogpebe- 
He IpeqHOCTM omer feta y OfHOcCy Ha paHUje WpepoxeHa pellierba, 
MOveBIUIM Of Ooe CUcTeMaTU3alMje, IpeuM3HUjer MU WOMyHeHOr 3aKOH- 
CKOr TeKCTa, ajjeKBaTHMje HaCiIOB/beHMX ['7laBa M HOBMHE y BUy 3aceOHor 
yBohetha Mepa Oe36eqHOcTU y IpaBHM cuctem ApxaBe. Mako ce mpojek- 


57 Vispaga MoTuBa 3a mpojexat Kpusmunor 3akoHmKka 3a Kpamesnuy Cp6a, Xppata 1 
CnopeHalla IpBoOuTHO je oKoHYaHa 26. Maja 1922. roqmuHe, anu je yuan Cy6ormh 
TOKOM jyHa Mecella 3aXTeBao Ja ce OOycTaBM WITaMMatwe Mpojekta, c 063Mpom Ha 
TO [a OH je OH Tpebano ,,qa M3BplIM KOpeKUMje“ OHOT Fea MOTMBa 3a KOje je 6u0 
3alyKeH Ipema yTBphevoj nogeam paya. Munuctap upasge Jlasap Mapxosuh go- 
uMcom of, 27. jyHa 1922. roqune o6aBeutrasa ,,Yupapy [|pxasBue [Irammapnje“ ja 
je Mlocao Ha M3payqM MOTMBa OKOHYAaH. Y3 JOMMC OH Wabe U Mpumepak ,,KpaTKux 
objaliwbema” uM Tpaxu fla ce OHM ,,0fUITamMnajy y3 upojekat’. Buémuotexap Mu- 
HMCTapcTBa MpaBye 9. ceuTemOpa u3BeuITaBa Mapxosuha ga je Tora Fava WpumMuo 
»800 npumepaxa KasHenor 3aKonuKa 3a Kpamesuny Cp6a, Xppara u Cropenara“ 
y3 Mon6y MuHUCTpy fa usa ,,Hapeleme Kome he ce opaj mpojexaT mocmaru’. Ap- 
xue Jyiocnaeuje; Pony: MuuucrapcrTBo upaBye KJ; bpoj pousa: 63; Opr. jenuunua: 
3akoHOZaBHo openere; Ipyma, noprpyua: AJ 113; Toquna 1922; Bpoj macyuxze 37, 
Honnmec Muuuctpa mpapye of 27. jyHa 1922. ropmne [poxasHoj Ulramnapuju u us- 
Beultaj bu6amoreke MuHUcTapcTBa of 9. cettemOpa 1922. roquue. 
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TOM u3 1910. roqMHe ofycTailo Of TPUXOTOMMje KPMBUYHMX jela, wW1a- 
HOBM KPMBMUYHO-IIpaBHOr Of|CeKa Cy OCTaIM Ip Oj, am cMatpajyhu ya 
ce KPMBUYHUM 3aKOHUKOM IipaBHa 3aliTUTa IpyxKa CaMO OHUM o6jeKTn- 
Ma koje nloBpebyjy umm yrpoxaBajy yauHuoyn Bpuiehu KpuBM4HO jeN0 
SMOUMHCTBAa WIM IipectTyiia. Illto ce Tuye UCTylla, HUXOBO peryIMcawbe 
je ipemyuireHo KacHujem ,,3aceOHOM 3aKOHMKy.. Y Morsesy KaxkbaBalba, 
IIpMMetHa je MHTeHUMja UHAMUBUyannsaynje. To cy wlaHOBM OfCeKa T0- 
cTurmu upezBubajyhu ga npuimKom juillerwa crobope cya, Mopa BOAMTU 
pauyHa 0 ,,ocobeHoctu KpuBya~. Ocyhexn ce, mpema mpojexty, ynyhyje Ha 
U3/[pKaBakbe pobuije, 3aTouerba, CTporor 3aTBopa MIM 3aTBOpa. Camo M13- 
[IpKaBakbe MOxKe OuTM ycammbeHo, henujcKo, 3ajeqHUIKO, y ,,O/\eberwy 3a 
cnoboyrbake* uu ocyheHu Moxe 61TH ycnoBHo yuiTeH. Vicrpara Moxe 
6utTu BobeHa 0 ciyxKOeHOj Ay2KHOCTU, NO Of06peby, No Upepyory umm 
Ilo IIpMBaTHO} TyKON. VU KO, HOBYaHe Ka3He Ce TOKU Ka UHAMBUyan- 
sanju TUMe LITO Ce IIpWIMKOM U3pUilatha OBC KPUBMUIHE caHkunje Bou 
patuyHa ,,0 MMOBHOM cTaBy Ocylhenor® kao uM O OCTa/IMM 2KMBOTHMM IIpi- 
muKaMa. YBejeH je, Wakile, IPUHIMN cpasMepHoctu. Vmax je Haj3Hataj- 
HUja HOBMHa IpomMcnBakbe Mepa 6e3beqHocTu. Y mpojexry 3 1910. ro- 
—MHe camo cy umaHoBu 40. 1 47/50. (tm4y ce MamlomleTHMKa) MHJMpeKTHO 
upeyBuhanu upumery Mepa 6e36equoctu. Kacuujum “3MeHama uM gory- 
HaMa Cplickor lpeTipojekta Mepe 6e36eqHOCTU ce IpomMcyjy 3ajeqHo ca 
Ka3Hama. Cajia ce 10 IpBM HyT Mepe be36enHOCTU yBose y 3aceOHOj r7a- 
BM, KaKO Ce HaBOAM Y MOTUBMMA, ,,3apay ederha U TlompaBke~ yunHnolsa. 
Oue ce Mory MocMaTpaTM Kao ,,Hy2KHa JOMyHa® Ka3HaMa M yBeK Ce Uu3pu- 
uy Ha Mecelje, rogue MM IyHe fave, CeM aKO je ped O HeypadyH/bUBOM 
WIM CMambeHoO ypatyH/bUBOM JIMLy, Kalla MO%KE nohu HO HeorpaHudenHor 
3afpxKaBarba. /KuBaHoBmh je y MOTMBMMa HOceOHO yHO3Opmo ApxKaBHe 
B/lAaCTU a He 310yMOTpebybaBajy OBy Ofpenby, jep ako ce pay O Heypa- 
UyH/bMBOM JIMUy Mepa 6e36eqHOCTU BULe HUje CyKIIeECMBHa y OJHOCY Ha 
Ka3Hy, M More ce CaMocTamHo u3pehu. V3 ,,kpaTKux objaliberba”~ jacHo 
pov3ia3u Wa Wopey, cBMX rope HaOpojaHux NoKylWaja MHAMBMAyansa- 
yMje, MOcToju jou jeqaH y chepu ofMepaBatba Ka3He, jep je CyqOBMMa 
qata Moryhuoct Ja ,,cno6oqHMjux pyKy* Upuctryne Tom mocry. Vnosa- 
TMBHOCT y OfHOCY Ha Tafa Baxehe mponuce nocturnyta je 1 yBoherem 
ycCioBHe Ocyfle, pexabumuranyje u noBpahaja mpasa. Kaya je peu 0 Mazo- 
NeTHULMMa OHM CY CXOJHO paHMjeM IpojeKTy pasBpcTaHu y Tpu rpynie u 
TO: Jelly — JO YeTpHaecT rogMHa, Mahe ManomeTHMKe Of YeTPHaecT TO 
OcaMHaeCcT TOfMHa MU CTapuije MamomeTHMKe Of, OCaMHaecTe JO WBayeceT 
lipBe rogue. YIpKOc OLITPMM KPUTMKaMa UIaHOBa yoKe KOMMCHje, Of\CeK 
je MU cafla ocTao Ha NosuuMjama Ap Boxugapa Mapxosmuha, nucia onmTrer 
yea 3aKOHUKa U MOTUBa M3 1910. rogue, Ja Ce NOKylaj MOxKe, ayIM MU He 
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MOpa OylaKe Ka3HUTM. YcBajalbeM Ipef1O2%KeHOr 3aKOHCKOF TeKCTa CMpT- 
Ha Ka3Ha OM ce M Jfabe MOTIa M3puUaTU, a HEHO U3BpIere On ce Oba- 
BybalO BelllareM. SafprxKana je CMopHa ycTaHoBa NOAMIMjCKOr Haysopa. 
Oojaumbere ,,[loce6uor peta KasHenor 3aKoHMKa™ je joll OcKyqHUje of 
KOMeHTapa Ha OMuITM feo. CBoyu ce yrmaBHOM Ha IlyKO MpelipwuaBawe 
cafp»xKuHe ofpenaba. Toppobunja objamtmbera nocToje camo 3a oppebe- 
He rpylle KPMBUYHUX ela KOje cy MpeTpliene 3HaTHUje MoAMUduKaLyje. 
Tako ce y rmapu XIV (Kpusyuna fea IpoTMB OMcTaHKa [{p»KaBe M HeHOT 
ypeberha) HaBogu qa je y nopehewy ca paHMjuM MmpojeKToM, caja Ipo- 
MerbeH peyjociey]| KPMBMYHNMX ena (Bemeusyaja, U3faja U Ha Kpajy ,,0co- 
6uTu ciyyajesn’). Ipomeua je M3BplieHa UM y Be3M Ca MMeHOBalbeM [pyre 
KPMBMYHUX [ea IpOTMB Ap»KaBHe BlaCTM TaKO WITO je M3 CamMor HacsIo- 
Ba M30CTaBybeH eO ,,u NPOTMB ApxKaBHMX ciyKOeHMKa’, 360r cTaBa Ja 
je cBaku Hallay, Ha [pxKaBHor ciyxKOeHMKa CyWITMHCKM Hallay Ha [pxKaB- 
HY Bact, Koja je HeEMy MOBepeHa OTyKOM MctTe. Ycrey, wtHeHMLe ja ce 
OcTaio pM TpojHoj Nosetm KpMBMYHMX Jena U HaMepy la ce ,,ucTynM 
U3qBOje y 3aceOaH T3B. MOAMIMjCKM Ka3HeHM 3aKOHMK’, JOUIO je 10 Obje- 
Mera rapa XXVII (SnounHu mpoTuB uMoBMHe) u XXXVI (IIpecrynu 
IIPOTUB MMOBMHe) paHMjer Hal[pta, y rmaBy XXIX HoBor WpojekTa oy Ha- 
c7OBOM ,,KpuBuuHa Jena WpoTuB uMoBMHe.. M3 MoTMBa Ca3HajeMo fla cy 
HWOcTojala Hecilarata WiaHOBA KOMMCMje OKO TIPOMMCMBarba MojeyqMHUx 
KpvBiuHux ena. IlporuB wHKpuMMHalMje Tela ,OoqMeTHMMTBa~ Ova 
cy YeTUpM uaHa OfceKa, /KuBaHoBuh, Ilocunosuh, Uyouncku mu Mapxo- 
Buh, anu je BehMHCKM Ofy4eHO fa Ce OHO MMaK caHKyMOoHMe. TaKohe 
cy U30CTaBybeHa KpUBMUHa Jena “3 aiaHa 408. (,,6ecipaBHo mpiicBajabe~ 
OMMITMHCKe, ONMITeHapoyHe MU [pxKaBHe 3emybe) uM tana 410. (,,0 3aKky- 
ny“) cTapor Halpta, jep je CXOHO HafMON0BMYHOM MUUbeby WIaHOBa 
KOMMCHje OUI HEOMXOAHO cayeKaTM JOHOUIeHe HoBor [pahanckor 3ako- 
HUKa KOjuM 6m Ouna u3sBpuleHa yHuduKalMja Fate oOacTM, a Ha YeMy 
ce Beh payumo.°® Opako HeNOTIYHM MOTMBM Haul cy Ha KpuTuKy Ap 
UyOuHckor, Koju je cMaTpao fa je ,,360r MamIMx Kpe{MTa Ml 2Keybe Jha ce T10- 
caO ITO Opxe 3aBplIM cacTaBybeHO camo ,,O6jaliHwere~ uM Ja OHO 360r 
cBoje KpaTkohe ,,HMje MOrm0 3aMeHUTM oTpebHe nogpobue ,,Moruse’, 
KOjM ce y eyIOM CBeTY CBaryf[a HEM3OCTaBHO UITaMMajy jeqHOBpemMeHo ca 
TekcToM.. Ha Kpajy OH 3aKmy4yje Jfa cy ,,Taj HeqocTaTak camo Jemumny- 
HO MOI7IM HafOKHagMTU OfuITamnann ,,MoTuBu™ cplickor mpojexta 1910. 


58 Lnrarn y opom nacycy mpeysetn us: IIpojexra KasHenor 3aKonuka 3a Kpamesnny 
Cp6a, Xppara u Cnopenaua, [I[pojexaim Ka3nenoi saxonuxa 3a Kpaweeuny Cp6a, Xp- 
gaia u Cnoeenaua, Cry>x6eHo u3qarme Muuucrapctsa mpaBze, [pxKaBua WTamma- 
puja Kpamesnue Cp6a, Xppata u Cnopenaya, Beorpag 1922, ,,.KparKxa o6jammema 
mpojexta KasHevor 3akouuka 3a Kpamesuny Cp6a, Xppara u Caopenaua of 1922. 
rogune’, 81. u fame. 
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rogue’, Ha Koje ce ynyhyjy uctpaxkuBayM y MCTOpujcKoM Jelly, ,jep ce 
T€KCT HOBOF HpojeKTa 3HaTHO pa3/MKyje Of TeKcTa cplicKor mpojekta“.>? 


4.1. Kputwuxke aHasiu3e IpaBHMXx eKCIlepata U MHCTUTYUMJa 


Y Beau ca u3BeulTajem OuOamorexe MuuucrapctBa upaBye of 9. 
celiremOpa 1922. rogmHe, MuHMcTap Jlasap Mapxosuh uctora fava fo- 
Hocu Pemere 6p. 47400° Kojum Hanaxe Opemermy 3a u3payty 3aKOH- 
CKUX MpojekaTa fa ,y Opojy upMmMepaka KOje Offemerwe 3a MOTpebHO 
Habe“ m3ppuim focraBy Haupta cieyqehum nojequHuMmMa M ycTaHoBama: 
Unanopuma umpe Komucnje®! (cBe y Beam ca OfyKOM of 3. feljemMOpa 
1921. roqmue — Pemete 6p. 62888); Onemermuma MuuuctapcrBa mpaBpe 
y mojeqMHuM noKpajMHama; Munuctrpuma; [[pxaBHom Casery; [naBHoj 
KOHTpomu; BulimMM Mu HYOKMM cyfoBMMa; [pxKaBHAM HafosBjeTHMIMUTBM- 
Ma M ogBjeTHumTuma; IIpasnum yapyxemuma; CyqujcKuM M afBoKaT- 
CKMM yi{py2KeuMa UM KoMOpama; YHuBep3sutetuma y beorpasy, 3arpeby, 
JbyOmanu u Cy6oTuun, a mo noTpe6m HamaxKe M UcHOpyKy UpmmMepaka 
TlojeqMHumM mpodecopuma; UnaHopuma CramHor 3aKonogaBHor Caserta; 
YpeqHUMTBMMa YaconMca M HOBMHa; MuuucrapcrBumMa tpaBye cTpa- 
HUX ApxKaBa (,,m0 norpe6u")? mu nojeqMHMM HajyiewiTBMMa, afBoKa- 


59 M. Uy6uucku, Hayunu u ipaxiiuunu Komeniuap, 9. 


60 Pemerme (47400) og 9. cenrem6pa 1922. rogue, Apxue Jyiocnasuje; Doug: Mu- 
HUcTapcTBO mpaBye KJ; bpoj douya: 63; Opr. jenmunya: 3aKoHoaBHO Offerbere; 
Ipyna, nogrpyna: AJ 113; Topmua 1922; Bpoj dacyuxse 37. 

61 UnavHosm wpe komucuje Ounu cy: BarpocnaB Xougon (6uBuim noTupeyceqHUK 
Baucxor Croza, ,a cafa Behuuxk Croma Ceqmopuue y 3arpe6y“); Ip Hparytun 
Karyumh (ogBjetHuk u3 3arpe6a); [Ip Anexcangap Lumumh (Kacaumonn cyquja 
Onemerba B y Hopom Cazy); Ormap BajHepr (cyycku HaycaBjeTHuK Koy BpxoBHor 
cyna y Capajesy); Taspuno Leposuh (agBoxat us Huxumha); Ip Epnecr Munep 
(npodecop YuuBepsuteta y 3arpe6y); Ip Anexcaugap Bajuh (pehuux Crona Ce- 
aMopuye y 3arpe6y); Ip Ueqomum Mutposuh (mpodecop Hpasuor daxynterta y 
Beorpagy) u ®pau Peran (moTmpegzceyHux Bunter 3emasckor cya y Jby6manu). 
(Apxus JyrocnaBuje; Pouz: MunucrapcTso npasze KJ; bpoj dousa: 63; Opr. jean- 
Huta: 3aKOHOAaBHO Ofemetbe; Ipyna, nogzrpyua: AJ 113; Toquna 1922; Bpoj dacun- 
Kyle 37, Pemtetbe (14831) og 4. Mapra 1926. roquHe Kojum ce Hamlaxe ucrmata 3000 
aMuapa (cBuMa ceM @pany Perann, Kome je vucumaheno 5000 qMuHapa ,,Ha UMe XOHO- 
papa“). Pemterem og 09. centemO6pa 1922. rommHe Tpaxu ce off OBMX YIaHOBa WMpe 
KOMUcuje Ja Wpoyye mpojekat u fo 15. HoBeMOpa mu WoctraBe Muuuctapcrsy ,,cBoje 
TeMe/bHO MMUbebe — pedepat® Koju 6u Tpebano fa catpoxu ui ,,eBeHTyamHe U3MeHe 
M WOlyHe y WojeqMHum ofpenOama mpojexta‘. 

62 3akoHMK je JOcTaBbeH U ,,AMepwukKoM HocmaHcTBy~ y Beorpayy, 0 yemy cBeqoun 
IBMXOB JOMMC KojuM LoTBpbhyjy upijem ,,3 upumMepKa mpojekta KasHenor 3akonHuka“ 
u 3axBabyjy Munuctapcrsy Ha mybasHoctu. [Ipojexat je Takohe mocnar u ,,PycKoj 
mucuju y Beorpany“ koja je u3pasuna ,,6marogqapHocT 3a myOa3sHy FOcTaBy mpume- 
paxa“. Apxue Jyiocnaeuje; Douy: MuunctapcrBo upapge KJ; bpoj douga: 63; Opr. 
jenuunua: 3aKoHosaBHO Offemere; Ipyna, nogrpyua: AJ 113; loguua 1922; Bpoj da- 
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TUMa, ipaBHUWMMa VU ApyrMM AMWMMa WpeMa OWeHu Ofle/berba. Victom 
OfIyKOM je Of] Of\ebeHa TpaxenHo fa ,,noBehu 6poj upumMepaka 3agpxKu 
3a Hapoguy CxynuitmHy~. CBM afpecaTuMa OcTaBybeH je KpaTaK pOK — 
yo 15. HoBemMOpa — ja ce u3jacHe 0 3aKOHCKOM HauprTy.°> 3aKby4HO ca 
IIpBMM KBapTayIoM 1923. roqMHe, yKyMHO je pesaTo ABayeceT ueTupn 
Mullbera. Bonehu pauyHa 0 3aCcTyIybeHOCTM CBMX MOKpajMHa Koje cy 
ylue y cactas Kpamesune Cp6a, Xppata u Cropenalla, opu enabopaTn 
MOTY ce CBpcTaTM y HeKOAMKO pasiMunMTMx ckynMHa. IIppy rpyny ca- 
uMbbaBallu OU KPUTMYKM MaTepujalM MHCTUTYWMja MU NojeqMHaua u3 Cp- 
6uje, apyry “3 Lpue Tope, rpehy u3 Hozsor Caga, uetapty “3 Capajesa, 
nleTy “3 3arpe6a u wecty u3 JbyOane. 


4.1.1. Kpuiiuuxe ananuse ca iipasnoi tiogpyuja Cpouje: 


Auamusupajyhn pedepar™ npodecopa 6eorpagcxor I[pasuor da- 
Ky/ITeTa MU 4WiaHa WMpe KomUcuje Zp Ueqomusa Murposmha, of 14. Ho- 
BeMOpa 1922. roqmHe, MOXKeMO 3aKbYIMTU a KOHKpeTHMjUx UpumMepaba 
Ha TeKCT Hal[pTa OnmiTer Jjela CKOpO Mf Jja HeMa. Tex of uana 44, Koju 
upomucyje y wemy ce cacToju ,ryOurak rpahaHcKux 4acTu’, yKa3yje ce Ha 
M3BeCHe MarbKaBocTu. Mutposuh youasa fla je HeECIIpeTHO M30CTaBIbe- 
Ha alMuHeja 4. craBa 1. unana 31. mpojekTa 3aKOHMKa m3 1910. roqnuue, 
Koja je upesBuhana ya ce ryOurak rpalhancke yacTu cacToju u y ryOuTKy 
»lIpaBa Ha eH3uijy “IM HOMoh ApxKaBe WIM jaBHUx ycTaHOBa’. OBa HOp- 
Ma je 10 Hemy Ovi71a BeoMa 3Ha4ajHa jep ,,eH3Mjy wim MoMoh of ApKaBe 
WIM jaBHUX yCTaHoBa TpeOa 3aKpaTUTM CBakoMe KO usry6m rpabaHcKy 
uact.. Ilopey yckpahuBata mpaBa Ha NeH3ujy “iu Apyry momoh, mpep- 
NOKMO je MU WonyHy aMueje 2. craBa 1. ucrora uaa, TuMe WTO 6u ry6n- 
Tak rpahaucke uactu 6v0 mpahen ucToBpeMeHuM ryONTKOM 4MHa. OBaj 
CBOj 3aXTeB OH je NOTKpelmo Ipumepom u3 LpxKBe, y KOjoj YUH M 3Barbe 
HMCYy jeqHakU, TO jecT HMCy CMHOHMMY, jep ,,KO],] UPKBeHMX ciyKOeHM- 


cyukie 37, onucu ,,Pycxe mucuje y Beorpany“ of 30. cenrem6pa 1922. roquue u 
»AMepmukor nocmaHcrTBa® of 18. oxTo6pa 1922. rogqmue. 


63 ‘Tako je rmaBHM {pxKaBHM Tyxusay U3 Hopor Caja 3axTeBao fa ce poK Mpopy2%Kn JO 
1. umm 15. fetjemOpa, jep je Ovo ,,BObaH CTAaBMTM IpuMeybe, U3MeHe M ForyHe Beher 
o6uma“. OnyKom Munuctpa (Apxue Jyiocnasuje; Dous: MunucrapcTBo upaBze KJ; 
Bpoj douza: 63; Opr. jequunua: 3aKkoHogaBHo ofemere; Ipyma, nozrpyna: AJ 113; 
Toguuna 1922; Bpoj dacyuxae 37, Pemerwe (61323) of 17. HopemOpa 1922. rozmHe) 
POK je HakHaJHO popyx*KeH Jo 15. qeuemOpa, amu ympKoc oBaKo 3afaTuM poKOBUMa 
mojequun pedepatu mpuctusanu cy y MuuuctapcrTso uv ToKoM 1923, 1924, ma yak u 
TOKOM 1925. rofMue. 

64 Pedepat npodecopa 6eorpagckor IIpasuor dakyztTeTa uM ulaHa WIMpe KoMMCcHje of 
14. HoBemOpa 1922. rogqune, Apxue Jyiocnaeuje; Pons: MunucrapctBo mpaBge KJ; 
Bpoj ouza: 63; Opr. jequuuua: 3aKoHogaBHo ofemere; Ipyma, nozrpyna: AJ 103; 
Toguua 1922; Bpoj dacum«ne 34. 
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Ka, HIIp. 3Balbe je CBeLITeHMKa, a UMH MOxe OuTH hakoHcKN, UpesBuTep- 
CKM MIM eMMCKONCKM M WOfaje Wa je KO Apyrux 3Bakba TO 71aKo, alu 
KO], CBeIUTeCHMX JIMIja je 3Barbe CKOMYaHO Ca YMHOM, TaKO Jfa [OK My ce 
He Offy3Me 4H, HUCTe My Ofy3eIM HM 3BaHbe. C O63MpoM Ha To JMa je 
ATIOCTOJICKMM IIpaBuinma WpeyBUbheHo fa jeHOM CBPrHYyTM KIMpMK He 
MO2Ke HOHOBHO CTehu YH KOjM je CBOjMM pecTyiioM usryOnuo, Ap Mur- 
posuh je sarpaxno JonyHy WiaHa 47, KOjM TOBOpM O MOHOBHOM CTMIawy 
lipaBa, MU TO Tako miTO he ce pecTuTyyMja HOSBOMMTM CaMO ,,y KOIMKO TO 
OTMYHM 1O3MB MM cryxK6a FonyutTa’. Ucty je kopeKunjy upesBugeo u 
y Be3M ca uaHOM 85. OBaKBO IIpelIMTale KaHOHCKOr M CBeETOBHOT Ipa- 
Ba IOTIMYHO je pasyM/bMBO 3a [p%KaBy KakBa je Ousa Kpamesuna Cp6a, 
Xpsata u Cropenala, y Kojoj cy cBelTeHa Mia yjeqHo Ousa u ApxKaB- 
HU cry K6eHuyn, Ca TIOBepeHAM BpUIeHeM MU3BeCHUX [WprsKaBHUX C/Ty>K- 
6u, o uemy he 6uTu pean y HacTaBKy. Y oxBupy Moce6Hor Jena mpod. 
Yenomuy Murposuh je cyrepuicao HM3 Bpio cyBMcIMx MoAMduKaunja 
IipesOKeHOr 3aKOHCKOr TeKcTa. 3HavajHUje MHTepBeHUMje MpepiaxKxe y 
mormeyy wiaHa 280. Koj roBopu o posocKpBHewy. IIpumehyje qa je oBa 
ompenoa FocTa Apyraumja of Taya Baxehe u fa je TO OYeBMAHO NocieqN- 
Ia IIpOMeHeHMX OKOMHOCTH, jep je FO Taya Ova ,,1paBocmaBHa Bepa Ap- 
*KaBHa, a Cajla HeMa jefjHe [[pxKaBHe Bepe, Beh cy cBe Bepe paBHOMpaBHe’, 
amu je MUIberba fa ,,Havea MOpasia [JpyWITBeHOr OCTajy y raBHOMe He- 
poMereHa™. Y WWby Of PxXMUBOCTM OBe HOpMe, OH je MHMLMpao jou ABe 
usmeue. IIppa ce Tu4¥e pasmMKe u3Mehy noToMaka M peyjaka, Ip wemy 
6M NOTOMUM Hy>KHO Osu OmaxKe Kax%KHaBaHM 3a OBO KPUBMYHO Jfes10, ako 
uMajy JO YeTpHaecT ropqMHa, a [pyra KopekuMja ce TMYe FoWaTHOr Mpe- 
UM3supakba MU WpowMpera posOckpBHelba, NOpey, UpBOr cTeleHa Ta3OUH- 
CKOF CpoOy[cTBa M Ha ,,cylpyre Kora Of, CpoOsHUKa MO KpBM y MpaBoj AM- 
Huju. Vimajyhu Ha ymy uaH 12. YcraBa, KojMM ce rapaHToBasa cnobosa 
Bepe M CaBeCTM M paBHolpaBHoctT Bepa, Mutposmh je ykasao Ha HoTpeby 
MU3MeHe OHUX Ofpesaba IpojeKTa KOje roBope 0 O6aBe3N CBeLITeHMKa ,,],a 
Boyle IpoToKome rpahaHcKor cTatba“, jep je y HOBOCTBOpeHOj Ap»KaBM 10- 
pea Bepyjyhux apxaBbana Oo uM OMX ,,6e3 KoHdecHije’, 3a KOje je TeK 
Tpe6ano Upommcatn ,,pyru o67MK 3aKby4erba Opaka~ um cneundwuaH 
HOCTyMak yHOUlera NopaTaka cilyyajeBa ,,poherba, BeH¥akba UM CMpTM’, Off 
CTpaHe ,,MO%K ja HeCBelITeHMX JIMua“. Y Bes c TUM MHMUMpao je KaxKHM- 
BOCT M TMX ,,HeCBeLITeHUX Ma, KOjMMa OM 3aKOHOM Oya NOBepeHa 
HyKHOcT 6emexera NofjaTaka y MaTMuHe Kure. Y mormeyy nojeqMHux 
ylaHOBa, HOMyT craBa 2. ulaHa 397, mpepsarao je 3aqpxaBabbe ,,jacHuje™ 
onpen6e Haypta u3 1910. roqune. 

CnopHo liMTare NpaBHMUx MocweyqMya OCyWe CBELITeHMX JIMIa, HaBe- 
no je u Hberosy Caetoct narpujapxa cpucxor Tocnoguna Tumutpuja ya 
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y CBOjcTBY IpenceyHuKa Cxetor apxujepejckor Cunoga Cpricxe IIpaso- 
cnaBHe I[pxse 10/23. oxro6pa 1925. roqmue, ynyTu fomuc Muuucrap- 
cTBy lpaBye. C o63mpom Ha To fa je KasHeHuM 3aKOHMKOM U3 1860. 
rogMuue 6us0 upexBUheuo ga muue Koje je ocyheno Ha pobmjy un 3aTo- 
uelbe, Hopes ryOutka cio6ope, HAKOH U3BPIIHOCTH Mpecyse, ry6u u mpa- 
BO ,,Ha CBa JpKaBHa, I]pKBeHa UM ONMTMHCKa UM Ipyra jaBHa WIM Woac- 
Ha 3Balba, CBe UMHOBE, TUTYMe MU JOCTOjaHCTBa’, a KaKO Cy cBM OcyheHuun 
MOTI/IM ,,TIOHOBO 3ay3eTM CBOj paHuju pyWITBeHM Mu cry2KOeHM TomO%Kaj~ 
10 U3HP2xKaBaby Ka3He, CeM CBeIITeHNKa KOju cy O0Max HakOH M3priilara 
upecygze OuBaiu pawumweHu u Hucy MManm MoryhHocT pectuTyyMje 
360r KaHOHCKMX paBuia, Hberopa Csertoct je 3amomuma Munucrapcxn 
caBeT JJa Ce ,,IIpM JOHOMeHy HOBOr Ka3HeHOr 3aKOHUKa M30CTaBe Ofpej- 
6e, Koje roBope fja M3BecHa Ocyja rpalaHckor cyfla NoBraw 3a coboM 
ryOuTak CBelITeHMYKOr YMHa WOpey, ryOuTKa OcTamMx TOCTOjaHcTaBa’. 
Ouesmgua je Hamepa [[pxBe ga NyTem oBe Mogudukayuje cebu o6e36e- 
IM ODBOjeHOCT Of, 7PXKaBHMX BacTM, alum u ocyjeTm Moryhu mputTMcak 
KOjM 6M UcTe MOI/e M3BPLIMTM Mpeko CBOjMx cyfoBa Ha Kamp u LpKBy 
youre. Opa Mom6a cplickor maTpvjapxa Huje y3eTa y pa3sMaTpatbe 
Of, CTpaHe TpounaHe KOMMcMje Koja je OCHOBaHa pay Ted@uHUTMBHOr 
yTBphuBatha 3aKOHCKOr TeKCTa TOKOM 1925. romMuHe, Beh je MuHMCTap TeK 
20. maja 1926. roquHe ynyTuo npumey6y Caetor Cunoga upexceqHMITy 
Hapoye CKyMUITMHe, Ca 3aXTeBOM Jia Ce OHA ,,IIpoy4yn pM OleHU OBOra 
3aKOHCKOr Ipesyiora®.° 

V3 Beorpaga je, mopey pedbepata npod. ap Uenomuba Mutposuha n 
mpumeya6a Cpucxe IIpapocnaBue Lpxse, Ha ipeyyior 3aKOHa CTMINO joul 
jeqHO 3Ha¥ajHuje KPUTM4KO MMWIbere, of, MunnctapcrBa caoOpahaja. Y 
IbeMy Ce yIlaBHOM pa3MatTpa IlaBa XX, Koja ce 6aBM KpMBMYHUM jen- 
Ma IIPOTMB CMrypHOcTM jaBHor caobpahaja 3a mye, MMOBMHY M BecTH, 
a MO%Ke Ce CBeCTM Ha MpotTect opor MunuctapctBa 360r crporoctTu 3a- 
KOHOIIMCiHa, IPVIMKOM TNpoOmmMcuBalba Ka3HV 3a YUMHMOLe U3 OBe rpyie 
KpMBM4HUX Jena. Cras Munuctapcrsa je fa Ou OLITpMHa KaxkHaBalba 
MOTvIa CaMO [Ja MOJCTaKHe OCOOpbe ,,Ha OHAKBY ONPe3HOCT, Koja M3a3uBa 
ciOpocT y Bpllewy ciyxK6e y TONMKOj Mepu, ja ce MOKe UJeHTUPUKO- 
BaTM Ca MaCMBHOM Ppe3MCTeHIMjOM, a LITO OM WTeTHO yTMIano0 Ha ype- 
qaH cao6pahaj*. Yuecuuyu jaBHor caoOpahaja, mo oyeHm Munucrapctsa, 
Mopajy mocezoBaTu ofpeheny Wo3y x1aqHOKPBHOCTM IIpwMKOM ojIyan- 


65 Jonuc Csetor apxujepejckor Cunoja Cpricxe IIpasocnapye Upxpe MunncrapcKom 
caBeTy 1 Muunctapcrsy npapye Kpamesune Cp6a, Xpsara u Cnropenaya (Cun. Bp. 
6. u 85.) of, 10/23. oxroOpa 1925. romuHe - CenHunja Cpetor Cunoya ofpxaua y Be- 
orpany, Apxue Jyiocnaeuje; Pony: MunuctapctTBo mpapge KJ; Bpoj dousa: 63; Opr. 
jequunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 104; Ioguua 1924; Bpoj da- 
cuymKyte 35. 
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Batba, aJIM 3AKOHCKa CyPOBOCT yIIpaBO MOxe Ty Tpe3BeHOCT e/IMMMHMCTa- 
TM UM TMMe WITeTHO YTUMAaTM Ha HMUXOBY CIOCOOHOCT MpaBMIHOr pesoHO- 
Barba. Vimajyhu cse To y sugy, Muxanno Vinuh je ucnpen MunuctrapcrBa 
cao6pahaja 3amommuo0 Munuctapcrso upaBye ,,Jja IpMiMKoM peyMroparba 
mpojexra“©° ynokeHe mpuMey6e y3me y pasMatpatee. 


4.1.2. Kpuidiuuka ananu3a ageoxaiaa Iaepuna Lepoeuha - 
upaeno togpyuje L[pne Tope: 


Ca nogpyuja Lpxe Tope mpucneno je mumpbere®’ agpoxata Taspu- 
na Leposuha, Koju je y cBOjcTBy 4ulaHa WIMpe KoMMUcuje, 10 onyyM Be- 
muxkor cyfa y Ilonropuyn, u3Heo cBoja 3alaxata y pedepaty of 12. 
HoBeMOpa 1922. roquHe. Ha caMoM TloveTKY M3HOCM MO3MTMBaH CTaB 
WpeMa caj[pxKUHM WpojekTa 3aKOHMKa, TBpyehnu ja je OH ,,pesyiTaT qy- 
ror M CaBjecHor pajja Hallux HajOomux paqHMKa Ha NOY KPUBMYHOT 3a- 
KOHOJaBcTBa’. Heros KBasIMTeT OlleHyje Kao ,,jobap* uM Wopaje Aa My ce 
»HavelHO y3eBLIM, HMLITa He MOKe NPUTOBOpUTM’, a HapOuUToO jep cy y 
heMy ,,Caf[pKaHe oppenbe, Kojuma ce ofMKyje Bpo Mau Opoj KasHe- 
HMX 3aKOHUKa, KaO pesyiTaT HajHOBMje KPUBM4YHO-l1paBHe 3HaHOCTH, Te 
6m 6110 M31MUIHO TOBOPUMTU O CBMM HeroBMmM JOOpum cTpaHama, Hapo- 
4NTO OHMM oMTer AMjena“. LlenokynaH Komentap [jeposuha Ha TeKcT 
»Ka3HeHOr 3aKOHMKa 3a Kpabesnuy Cp6a, Xpsata u Cropenatja” je Bpio 
TIOBpilaH. Ou CYMITMHCKM BPI CaMO Mabe MCIipaBke TeKcTa Ca Wpa- 
Tehum MHTepBeHUMjamMa y mormeyqy 3aKOHCKOr MAHUMYMa U MaKCMMyMa 
TponucaHux KasHu. Y Normefsy HOBYAHOL KaxKaBatba KOHCTATY]je ja je 
3aKOHCKM MaKCMMYM KOJI OBe BPCTe KPMBUUHE CAaHKIMje aeKBaTaH, C 06- 
3MpOM Ha Tajlallliby BpefHOCT JMHapa, aim yo3opaBa Ha CTasHe IIpoMe- 
He BpeqHOCTY, Koje cy awecTe U HeraTMBHO MOry YTULATM Ha IipaBMdHocT. 
Y onuitem fjeily HeWITO ce TYyxKe 3ay[pxKaBa KO, CMpTHe Ka3He. Kputukyje 
»Kpatka oOjaliiberba” y KOjMMa Ce U3Bplilere OBE BPCTe Ka3He BelllakbeM 
HasuBa HajxyMaHMjuM. IIpeqnaxe fa ce HacTaBM Ca JOTaalllOM Tpak- 
COM CTpeybatba Ocyhenuka ,,aM Ha HAYMH fla Ce TO He YMHM jaBHO, pal 
ocjehaja rmeganaua, Beh y 3aTBOpeHuM MpocTopyjaMa MIM MjecTuMa He- 
pucTyna4wHuM yorum. CaM Ha3uB Belilakba Hera je Woycehao ua ,,pa- 
HUja OKPyTHa KaxKbaBalba BapBapa, KOjM Cy 3allpaBo, TO jaBHO BPMN. 


66 Jlomuc Muuucrapcrsa caobpahaja Muuuctapcxom Capety u MuuucrapcrBy mpaB- 
ne Kpamesuue Cp6a Xpzsata u Caosenaua of 7. RetemOpa 1922. roquue, Apxue Jy- 
iocnaeuje; Doug: MuxucrapcrBo upaBye KJ; bpoj dousa: 63; Opr. jequuuiya: 3aKo- 
HOJaBHO Ofebere; [pyna, nozrpyna: AJ 103; Toquna 1922; Bpoj hacun«ne 34. 

67 Muupeme utana mmpe komucuje u aqBoxata 13 Huxmuha Taspuna Lleposuha on 
12. HopemOpa 1922. rogqune, Apxue Jyiocnaeuje; Pouz: MunucrapctBo mpaBge KJ; 
Bpoj douza: 63; Opr. jeguunua: 3aKoHogaBHo Ofemerbe; Ipyma, nozrpyna: AJ 103; 
Toguua 1922; Bpoj dacum«ne 34. 
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YkomMko 6M ce 3aKOHOJaBall UMaK OMpesfenMo 3a 3a[prxKaBathe CMpTHe 
Ka3He BelllalbeM, Cyreplicao je fa OHa bye MpomMcaHa camo 3a HajTexKa 
KPMBM4Ha fea, MONyT yOucTBa U3BpleHor Of pasOojHuka MIM KpUBMY- 
HMX [jea yaMeHUXx OF, ofMeTHUKa. Lleposuh no3sppaBba yBohere Mepa 
6e3s6eqHOCTH, aM Tpaxku la ce 3a[pxKaBalbe y 3aBOAMMa IpegxBMAM Kao 
Moryhuoct camo 3a fp»KaBbaHe Kpamesune Cp6a, Xppata u Cropenaia, 
a Jja ce Ha CTpane [[pKaBybane UpMMerbyje wiaH 49, Kojm y MocnepzHeM 
cTaBy TOBOpM O MoryhHOcTM HMUxXOBOr IpoTepMBakba, jep CMaTpa fa je 
3apKaBalbe CTpaHalia ,,OMacHo M0 JpyuiTBO™ u fa je becnoTpebuo ,,mpe- 
IlyHaBaTM HapOuTe 3aBofe MM Ofjeberwa Ka3HeHMX 3aBOj\a HMMA, Ka] 
wHaye He MOry OUT ycrOoBHO HymTeHn. Mako ce y utaHoBima 99, 100. 1 
101. Ha6paja HM3 ,,o6jekaTa [pxKaBe“ KojMMa ce Ipy2Ka KpMBM4HO-IpaB- 
Ha 3alTuta, Lleposuh je, moyueH MCcKyCTBOM HefjaBHO OKOHYAHOT pata, 
MHCMCTMpao Ha JOPaTHOM TipeuM3upawy. Ou mule fa cy ,,ojequHyn, 
OcOONTO 3a BpMjeMe HelIpujaTemcKe OKyNaluje, UpokasmBaln Helmpuja- 
Teby CKpMBeHy KO, Haposa XpaHy, HaKMT, CTOKY, Opyxje UTI., a TaKO u 
HOjequHna Iulia, a M BOjHe HEOOBje3HMKe M 2KeHCKE, KOjM Cy Ce KPI KOA 
apyrux, Ouno 3aTo WTO cy 3aocTamM y OACTyNay, Ouo WTO cy upuma- 
Wau CaBe3HMKOj BOJCIIM MIM Ce Ma Ha KaKaB Had 3aMjepusin Hellpyja- 
Tey, Te Ja cy ate CTBap KOHMcKOBaHe, a IpOKaxKeHa IMIa OfBeeHa 
y 3apoOmeHMUITBO ,,raje Cy MHO3MHa M cmpT Hamu’. Vmajyhu cBe To 
y BMY, HuKWIMhKU ayqBOKaT yMecTo IIporMcaHe Ka3He 0 20 roqMHa U3 
yaHa 101. crap 1. amuuHeja 3. 3axTeBa IpomMcuBae ,,BeunTe pobre”. 
IIpeqioxKno je U WpeMelliTawe MojeyqMHUX KPUBMIHMX Jena y Mpyry rpy- 
ny KpMpuynnx jena. Tako je y Besu ca ulaHom 134, Kojm roBOpM O IIpo- 
Taj UpMAMKOM KOje U3BpUIMMaLy ,,JaxKHO Meplt’, CyrepuicaoO HeroBo Mpe- 
MellTae u3 rape XVI y rmaBy XXIX, fake y rpyny KpuBwuHMx pena 
»IIPOTMB MUMOBMHE’, jep ,jé yYBeEK HaMepa OHOT, KOjM Ip mpopaj axHO 
MjepM yllepeHa Ha TO, ja IpOTMBMIpaBHMM IIpucBajawem Tyhe MMOBMHe 
ce6e oxopuctu®. Cau ocramu mpenjosu Taspuna Lleposuha cpope ce Ha 
MMHMMasHy peakUMjy Wpeyyiox*KeHOr 3aKOHCKOF TeKCTa, He3HaTHe M3Me- 
He UM JOMyHe M 3axTeBe fla Ce McIIpaBe ,,U3BjecHe WITaMUapcKe HorpelKe’. 


4.1.3. Kputiuuxe ananus3e ipojexiua ipuciiene ca 
togpy4ja Hagnesncnociu Kacayuonoi cyga u3 Hoeoi Caga: 


JeqHo of Hajkpahux m3jaliwerma Ha FOCTaBbeHM Mpepor 3aKOHUKa 
mao je Kacaumonn cy, (Onemere 6b) uz Hosor Caja, Koju je caMo KOH- 
cTaToBao jla ,HeMa HUKakBMx Mpumejaba“.°> Opako OcKyHO MMIIbeHe 
KacHuje he 6uTm oKBamudpukoBaHO Of cTpaHe mpod. yp Muxauna Uy6- 


68 Musee Kacaymouor cyza Ogememe B uz Hoxsor Caza of 11. Hopem6pa 1922. 
rogmue, Apxue Jyiocnaeuje; Pouz: MuuuctapcrBo mpaBye KJ; bpoj douza: 63; Opr. 
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MHCKOF, KOjM Ovo 3affyxKeH Ja Mpermepa cBe enabopate, KaO HeraTMBaH 
mupumep. Ilopey HayemHe oljeHe HOBOcagcKor Kacaljmouor cyjja, M3 mpaB- 
He o6sacTu Cpricke BojpoguuHe mpucneo je u pebepar Anexcaugpa JIum- 
wumha, uiaHa WMpe KoMucuje u cyfwuje ucror cyjfja. On cBojy KpuTuKy 
IIpOjekTa 3allouMbe Of] TPUXOTOMHe Tofjete KPUBMYHMX fea, Tpaxehu 
[la ce OHa HallycTu u a ce ,mpehe Ha ABOjHU cuctem’. IlosqpaBmba u3Bp- 
WleHy CMCTeMaTM3alMjy 3aKOHMKa, Ha ONLWTM U WocebaH Jeo, cmatpajyhu 
fla je OHa KOpMcHa jep ce HOM TOcTWxKe ,,60/ba IpermeyHOCT M jacHocT’. 
Y normeqy KakKHUBOCTM NOKyllaja, CIMYHO UM paHvjumM mpumeyOama Ha 
WpojekaT 3akouuKa 3 1910. roquHe, Tpaxu fa ce OH MMMepaTMBHO OyIa- 
Ke KaxKbaBa, CeM y CHeMPMUYHMM CylyyejaBuMa, Kao HIIp. Kajla KO, yuno- 
HUOWa MOCTOJM ,,BeIMKM CTelleH 3104MHaUKe Boye’. IIpeqaxe u Opu- 
Calbe MOjeqMHMX WiaHOBa, Kao WTO cy wiaH 55. ommlTer Feta u unan 312. 
cieymjanHor jena. Jumurmh je y cBom enaboparty Wao M olleHe NojeqMHUx 
ompenaba, NonyT OHUX O OMepaBalby Ka3He M CaHKUMOHMCabby NoOBpata, 
KOHCTaTyjyhu fa OHe ,OfTOBapajy MOJepHMM 3axTeBMMa” HayKe, aim u 
yCBOjeHMUM pellielhuma y APyIMM eBpOlCKMM ApxKaBamMa. 360r CBMX KOH- 
TpoBep3u Koje MOry HacTaTM yculey, Ofarata M3Bpllera Ka3He, MOCeOHO 
ce 6aBM TUM WMTabem. Muubera je ja JO Oflarata M3Bpllea HUKaKO 
He 6u Mormo Zohn Koy Jena 3a Koje je WpomMcana pobuja um 3aTouewe 
Wak M ako je ofpelheHo KpuBUYHO [e0 MU3BPUIeHO U3 ,,opyIe HaMepe’, Beh 
caMoO y cilydajeBMMa Kajja 3aKOH 3a YYMHeHO KPMBMYHO Teno oppebyje 
CTpOr 3aTBOP MIM 3aTBOp, a M3speyeHa Ka3Ha He peas wiectT Meceru. Y3 
CBe OBO, Oflaralbe Mopa OuTH Mpoupaheno um unmeHNyOM fa je ocyheun, 
Ha OCHOBY OOjeKTMBHMX OKOMHOCTU, JOCTOjaH Tora M fa OM TakBa OfIyKa 
IO3MTMBHO yTMasa Ha Hera. Koy noce6uor Jena upepyiaxKe HM3 HesHaT- 
HMX je3M4KUX U3MeHa VM J{OMyHa TeKCTa 3aKOHAa, aim M U3MeHe paciioHa 
nojequuux KasHu. Ha caMom Kpajy cBor enabopara Anexcangap J]umn- 
muh je u3pa3no ,,.%Kaybee’, jep 360r ,,kKpatKohe BpemMeHa™ HyMje Morao fa 
ce 103a6aBM ,,MMHYIMO3HMM WMTawuma~° ypyror operbKa. 


4.1.4. Kpuimuuxe ananuse u3 Capajeea: 


Ca nogspyyja HafexHocru Bpxosyor cya y Capajesy y Mu- 
HMCTapcTBO pape je IpVMcrieO0 MHOTO pafloBa, Of, KOjMX MOXKeMO M3- 
JBOJMTM HEKONMMKO Haj3sHayajHux. XPOHOMOMKU IpBM y HM3y jecTe pe- 
depat ,,pxKaBHor HagzoyBjeTHuKa™ JIexuha, Koju je o6aBecTuo pecopHoO 


jequunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 103; Ioguua 1922; Bpoj da- 
cuymKye 34. 

69 Ena6opar Anexcanapa [umurmha, umaHa wmpe Komucuje u cyquje HOBOCagcKOr 
Kacaumonor cyga (Ogemere 5), of 15. HopemOpa 1922. rogue, Apxue Jyiocnaeuje; 
@ouy: Muuucrapcrso upaBye KJ; Bpoj doxga: 63; Opr. jequuuiya: 3aKoHoyaBHO 
onemere; [pyna, nogrpyna: AJ 103; lonmua 1922; Bpoj dacuuxze 34. 
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MMHMCTapcTBo fa je ,y OpsuHu~ Mpoy4no Hal{pT KOAMKO je Morao c 06- 
3MpOM Ha Herose ,,cilyKOeHe MocoBe’, aM M Ha ,,CTaBbeHM pox’. Kaya 
je peu o cucTemaTu3alujn u IpuMerHeHMM HayeMMa, OH CyWITMHCKM He 
u3Hocu Behe mpumepoe. Koucratyje fa je ,mpojekaT O4eBMAHO MpOsyKT 
TeMe/bHOr IpoydaBalha aHalllelr 3aKOHOMAaBCTBAa, TOTOBO YMTABOr LM- 
BUNIM3UpaHOr CBeTa® MV J\a je y HeMy ,,IIpMMeHeHO JOMCTa CBe OHO, LITO 
ce Off MOJlepHor 3aKOHa JjaHac y Hayy uU Mpakcu Tpaxn. Anak 3amaxKa 
M HM3 crabocTu, Upenaxyhu ofropapajyhe u3sMeue u JoryHe. Tako 3a- 
Mepa LITO ce TBOPLIM TeKCTa HallpTa HUCy OMMIMpHMje NosabaBMan ,,mM- 
TalbeM IIMjaHCTBa, OMHOCHO UWITO Hema y HpojeKTy Noce6Hux ofpenaba 
y Wormeyy KPuBMYHMX Jena, MOUMHeHMX y WMjaHcTBy. Yka3yje Mu Ha 113- 
BecHe IITaMIIapcke rpellike, MONyT one y uany 30, rye je nponywTreHo 
qa ce y3 peu ,,jeno“ ona ,,KpuBu4Ho™. Jlexmh KpuTuKyje 1 HeqeUBOCT 
IIpMBatHe Tyx«6e, Koja je OYMTIeZHO MpojekTom mpepBubheua, jep y ua- 
uy 84. crapy 2. croju ja Ty>KMsIal] MMa MoryhuocT ofycraHKa of mpey- 
nora WIM Of, IpMBaTHe TyxK6e MpeMa jesHOM Off ydecHUKa M fa ycrey 
Tora Foma3su JO ObycTaBbakba NOCTyMKa, He CaMO IIpeMa wemy, Beh ,,u 
mpema octamuma’. Uncuctupajyhu Ha JemuBOCTU, OH HaBOMM ,,Jfa je KOT 
upmBatHe Tyx6e dominus litis upuBaTHu TyKUTem* M fa je OH ,,y CBOM 
HOlOKajy MHOTO CMOOOFHMjM OF [pPKaBHOr TyX*KMOLAa, jep ra He BexKe 
IpMHUMM MeramuTeta’, Te crora Tpaxnu Ja ce ,,Opuule HepjeuBocT UpH- 
BaTHe Ty2K6e™. OcHOBHM HefOcTaTak uslaHa 86. IpojeKTa, KOjuM ce IIpo- 
mucyje CMpTHa Ka3Ha 3a Mle KOje NoKyula Ja yOuje uuu yOuje Kpama, 
Hacnequuka WpecToa WIM KpaybeBor HaMeCHMKa, BUMeo je y TOMe LITO 
ce OBOM Oj{pey}OoM He IIpy2Ka KPUBMUYHO-MpaBHa 3alllTUTa M WIaHOBMMa 
»Kpambescxor Joma“. Tpaxxn ya ce y rmasu XXVI, konKpeTHo unany 269, 
nopey Oryqa usBplIM yHOC MU WpeyM3supake TepMuHa OnyqHe pajbe. Y 
Be3M Ca OBOM IaBOM IIpojeKTa KOHCTaTyje Jja je ciydaj cumoBarba Ty- 
HOMeTHOr MyliKaplja Off CTpaHe %KeHe ,,KO, Haller Hapofla HeMo3HaT., a 
qa ycleq, Tora He BUM HM NoTpeby fa ce ,,0BaKO fjeno Mog, caHKIMjy 
KPMBMYHOr 3aKOHAa™ cTaBu. Kako je MyCAMMaHCka, TO jecT ,,MyxaMefjaH- 
cKa Bepa IIpu3HaTa KaO paBHOIpaBHa y HOBOOCHOBaHOj Ap»KaBM, y KOH- 
TeKCTY KpMBM4HOr Jena FBOOpayHOcTU, Fake utaHa 285, mpuroBapa 
WTO y o63up Huje ,y3eT Ulan 27. XaHedutTMuKor OOuTeCKOr 3aKOHAa 
Myczaumana, 10 KojeM cBaku MyciumaH Moxke YeTMpU 3aKOHUTe %KeHe 
umatn’.’? [[pkaBHMU HajOpBjeTHMK je yI7laBHOM CBe IIpefiioxKeHe M3MeHE 
M WonyHe Oasupao Ha pellerwuMa Koja cy UpesBubeHa y Taflallirem He- 
Ma4KOM 3aKOHOJaBCTBY. 


70 Muyupere [pxapyor HagogpjerHuka Jlexuha of 27. HoBemOpa 1922. ropmue, Ap- 
xue Jyiocnaeuje; Pony: MuuucrapcrBo upaBye KJ; bpoj dousa: 63; Opr. jenuunua: 
3akOHOfaBHO Opemerse; Ipyna, nogrpyna: AJ 103; lonmua 1922; bpoj dacuuxze 34. 
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Cynckn HaycaBjerHuk Kon, Bpxosuor cya y Capajepy “ uiaH mmpe 
Komucnje OTmap BajHepT je y CBOM IIMCaHOM MMIIbery ONeHMO Ja cy 
IIpOjeKTOM ycBOjeHe ,,HajMOfjepHuje M MpOKyWlaHe yCTaHOBe CTpaHUx 3a- 
KOHOaBCTaBa , Te [Ja Ce IIPMIMKOM M3pafle TeKCTa HECyYMIbUBO BOMIO 
pauyHa ,,0 pe3yTaTMMa MOCTMTHYTMM Ha Nowy KpMMMHaHOor MpaBa’, 
a cBe Boyehu payyHa O [pxKaBHONpaBHUM, COlMjaHuM M KyITypHUM 
cneym@uuHoctuma Kpamesnue Cp6a, Xppata u Cnopenaya. bapehn ce 
IIMTabeM alICO/IyTHe H€Kax%KHVUBOCTM MasIOeTHUKa, HaBOAM ynopesHo- 
lipaBHy IpakKcy MojeqMHMx 3eMayba, Momyt Dpantycke (rye je HajMabu 
y3pacT 3a HekaxkmMBocT 13 roqmHa), Mahapcxa (12 rogmua), MBeqcKe 
u Muncke (15 roquua), y Kojuma je mpommcana FOHeKMe pasmMmuMta rpa- 
HMla H€KaKHVMBOCTH, aM UMlaK 3aKy4yje fa je y HallleM Hal|pTy Mpux- 
BaheHo Hajpacnpoctpamenvje peliere, koje je Ouo mpezBubhevo y 3aKo- 
Huma Eurmecke, Hoppemke, Hemauxe, Aycrpuje u [lance (14 rogmua). 
Ou je cmarpao ,fa je Ta rpaHuua Kojy ycBaja K. npojexaT ocHoBaHa’, a 
MCTO TaKO MU ,rpaHula mpema rope go 18. roquna“. Victom Metogomo- 
IMjOM aHaim3supa u yBohetbe Mepa 6e36eqHOCTN UM OLeHyje a je HMXO- 
BO IIpOHMCMBakbe IIpeKo MoTpeOuo. Kako 6 KpUBM4YHO-MIpaBHa OOMACT y 
WeNOCTM Ova 3aKOHCKM peryiMcaHa, 3aXTeBao je WTO OpxKe TOHOLIeHe 
3aKOHa O McTyHMMa, ume Ou Ousa M36erHyTa UpaBHa MpasHMHa (10- 
ciley{ulja HallpToM lIpuxBahene nojene KpuBu4HUX jena). Y normepy yc- 
NOBHE OCyjle Kaxke Ja Cy ,TY MHCTUTYWMjy CKOpo CBe JjpxKaBe y3aKOuMMe, 
6uno no PpaHuycko-6enrujcKOM CUCTeMy, KOjMM ce OlaxKe U3BpUleHe 
Ka3He, OVMJIO IO eHIeCKO-aMepM4KOM KOjMM Ce OfIaKe U3pMlakbe Ocy- 
qe“ u qopaje fa je ,IpBu cucTeM KOjM ycBaja UM Halll UpojekaT 6omu u 
upaktTuuHyjn’. TlosurmBuo je rieqao u Ha yTMyaj PpabuycKor 3aKOHO- 
qaBcTBa Ha WOMahe upazo y cdepu nospahaja usry6eHux UpaBa ocyhe- 
HUKY, yjeHO U3paxaBajyhu carmacHOct ,,fla Ce OBa OlpaBylaHa M XyMaHa 
ycTaHoBa y3akoun. [IpoyyaBajyhu cBaku uaH NojeyqMHadHO, yKa3ao je 
WM Ha HM3 ,,1orpvjeiaka y Texcty~. Koy BajHepta, carmacHo BehuHCKOM 
MMI bey YCTAHOBA M WOjeqMHalla KOjU Cy ce U3jallibaBaM O TeKCTY Ha- 
upta, cycpehemo HerojoBatse 360r NponMcnBarba cmpTHe Ka3uHe. Ilo6op- 
HUM OB€ KPUBMIHE CAHKIMje Cy KaO OlpaBsae 3a HeHO yBohewe Ha- 
BOJMIM HM3 apryMeHaTa, NOYeBIIM OF CHeljMjatHe IpeBenHuMje, IpaBpeyHe 
OfMa3je U yHMLUITerba 31OUMHIa, alu Cy Ce MO3MBasIM M Ha IIpeTHOCTaBKy 
NOjeqMuHux cTpyumbaka ja he ycney] oBako CTporor CaHKUMOHMCalba yun- 
Huaya Zohn 4o cMawera Opoja KpuBMUHUX Jena 3a Koja je OHa Mpey- 
Buibhena. Cyqcku HafcaBjeTHUK OBaKBe apryMeHTe MOTIYHO ofOallyje Kao 
6ecmucieHe, HaBoyehn fla ce Hcy ,,y [p»KaBaMa, KOje cy 3aj[p»Kasle CMpT- 
HY Ka3Hy, 310UMHM KOjMMa 3aKOH IIpujeTm CMPTHOM Ka3HOM, CMarbVWIN, 
HUTM Cy ce Y [pxKaBaMa KOje cy ofOallmie CMpTHy Ka3Hy, TM cilyyaje- 
BU YMHOKMIM, Te je 300r Tora TpaxkMo fla ce OBA KPMBMUHa CaHKIMja, 
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KOja ,He OJTOBapa MOjMy MOpasia, HM KyITyPHOM MO3MBy [[pKaBe~ Kao 
HenloTpe6ua Mu OpytTamHa of6auu. Ilo Hemy 6M NoTMyHO afjeKBaTHa 3a- 
MeHa 3a CMpTHy Ka3Hy Ouma Beunta pobuja. Tlopey Malux TeKcTyamHMx 
MOsMuKaluja WiaHoBa WoceOuor Jena peyiaxKe MU WpoMeHe Ka3HM KO] 
MOjeqUHUX KPMBMYHUX Jena. VisHOcM M HEKOAMKO HaveHMUXx OljeHa, 103- 
apaBpbajyhu cucTemMatusalMjy cieiujatHor ea 3aKOHMKa, KOjOM ce 110 
TIPBM IyT BPM KOHICHTpMcare KaKHUBUX ela y rpyle KPUBUYHMXx 
jena, 6e3 MpaBybera pasiuKe u3Mehy 3104MHCTaBa M UpecTyma. OBak- 
BO pelleme je, 10 BajHepry, mpermeyHuje u Upakrmunuje. Cyrepitcao je 
cMakbelbe OpoOja KPUBMYHUX flea Koja ce roHe NO NpMBaTHO] TYKON u 
nopehawe Opoja AemukKaTa KOf| KOjMxX ce KpuBM4YHM NocTynak noKpehe 
m0 mpeymory omrehenor. IIpeqroxno je HEKOMMKO KOHKPeTHMX M3MeHa. 
Tako Koy utaHa 105. Tpaxxu JonyHy, KOojoM 6” Ka2%KHMBOCT NOcTOjama He 
caMo y Ciy4ajy HeMcilywerba 3aKbyYeHOr yroBopa y Bpeme para, Beh u 
»Y BpeMe paTHe onacHoctTu™ u ,mMobumusaynje’. Takobe, BesaHo 3a Kpu- 
BM4HO Jeno FBOOpayHOcTu, HonyT BehvHe npaBHuKa m3 bocue u Xep- 
WeroBiHe, youaBa noTpeby ycxmahupawa oppenaba 6ynyher 3aKonuka 
ca HOpMaMa MycyMMaHcKor OpayHor paBa. CBoje WMcaHO MMUIbewbe 
3aBpllaBa 2KeJbOM JJa Ce MIpOjeKaT ,,KOju ce 6e3 CBake CyMbe yKa3yje Kao 
Be/IMKO [jeO 3, yUIHOr 3HaHCTBeHOr pajla, WTO Ipuje ysakonn. Carmeya- 
Bajyhu ema6opat Ormapa BajHepta y WemocTu, MoxKe Ce KOHCTaTOBaTM Ja 
je OH HUME BUINe WOKa3aO NO3HABalbe UMHOCTpaHUx 3aKOHMKa, Hero WITO 
je TpaxkMo U3MeHe M AONyHe MpepiorKeHor 3aKOHcKor TexkcTa.’! 

Bpxosun cyy, y Capajepy qoHeo je ofyky, Ha jeqHOj Of, CBOJMX ONUI- 
TUX CeHMIa KOjoj je IpucycTBoBao mu Otmap Bajuept, a pedepat y Besu 
Ca IIpOjeKTOM 3aKOHa M3spayn npeyceyHuk Cenata Jlapugquax. Victom og- 
mykom 6um0 je upeqBuheuo ya ce 0 caypxajy pedbepara, Kaya 6yye u3- 
pabex, u3jacum cy, Ha 3ace6HOj CeyHMIM M fa Ce TOM IIPMWIMKOM 3ay3eT 
craB Bpxosuor cyyja ynyTu y beorpay Kao mpeyor oBe MHCTUTyWMje 3a 
lIpoMeHe 3aKOHcxor pepora. IIpeyqcenHuk Cenara je 1McaHO MMLIberbe 
noctasno ,,[IpeacjeqHumTBy Bpxosuor cya 3a Bocuy u Xepueropuny~ 
moweTKOM JeljemMOpa. JaBugzuak je HUMe MHMMpao KOpeKUMjy 3aKOH- 
CKOr TeKCTa M Opuicate NOjeqMHUX YIaHOBa, NonyT utaHa 15. ,,jep croju y 
IIpOTyCOBby Ca WpomMcom utana 17“. Caypxuny utaHa 76, Koj Wponn- 
cyje ,3acTapy og 20 roquHa‘, TyMauno je KaO WITaMMapcKy rpeuky, ,,jep 
Huje BepojaTHO HUTM OMpaBsaHo fa Ou 3a Maka KpMBMIHa Jena Ousa 
WpomMcaHa McTa 3acTapa Kao 3a Texa Jena’. UsHocn TBpAy fa Cy HOp- 


71  LUmratu y opome macycy upeyseTu u3 enabopata cyqcKor HaycaBjeTHMKa BpxoBHor 
cyna y Capajesy u uaHa wiMpe KomMcuje Ormapa BajHepta of 29. HopemOpa 1922. 
rogmue, Apxue Jyiocnasuje; Pouz: MuuuctapcrBo mpaBye KJ; bpoj douza: 63; Opr. 
jenuunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 103; Ioguua 1922; Bpoj da- 
cuymxKyie 34. 
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Me KOje peryMUly IMTawe NOKpeTawha KPMBMUYHOr MocTynka (uaH 83), 
ono3uBa Hpeyyiora MU Of ycTaHKa Of MpMBaTHe Tye (ynaH 84) nO CBOjOj 
IipaBHOj IpMpoyM mpowecHor KapaktTepa, MU fja CXONHO TOMe HUMa Huje 
Mecto y Kppw4HoM 3akonnky, Beh y 3aKOHy 0 KPUBM4HO-Cy]CKOM T10C- 
TYIKy, uja je u3paya Ousa y TOKy. Y moce6HOM Jemy NpepiaxKe mpeycen- 
HMIMITBY Cyfa ja 3aXTeBa Mabe MU3MeHe, KaO HIIp. 3aMeHy Ka3He CTporor 
3aTBOpa 3aTBOpoM y yaHy 193. Mm KaxKHMBOCT Jena M3 YaHa 244. camo 
aKO je 0 He Iipy2kalba NomMohu uM FO HeOmaroBpeMeHoOr UpujaBbuBarba 
HaJI@KHO] BacTU, FOUIO ,,u3 3106e%. Kao u y Behuuu apyrux enabo- 
para m3 Bocne u Xepuerosuue, u JjJaBuyquak yKasyje Ha HeyBaxKaBarbe 
CilelMPMYHOCTU MYyCIMMaHCKMX OpayHUx MponMca, KOjM WO3BObaBajy 
NOMMrUHNjy, Te je CTora npesAOKMO Fa ce utaHy 290. Fopa cTaB 2. Kojn 
6u rnacno: cto Tako he ce Ka3HUTM MYCIMMaH, KOjM Ce OrKeHM Ca yila- 
TOM 2Ke€HOM, yaTa MyCIMMaHKa KOja ce ya 3a [Jpyror yoBeka, Kao M He- 
ylaTa MyCIMMaHKa, Koja CTyIM y Opak Ca OX%KeweHMM HeMyCIMMaHOM’. 
IIpumehyje u ga 6m 6un0 WenucxofHO u3BpuIMTM oNyHy riaBe XXIX 
(Kpusiuna feta IpoTuB MMOBMHe) TaKO WTO OM MoOcTanta KaKHMBa 
»lMTepapHa Kpabha“. Ha xpajy oor ena6opata, JocTaBybeHor MpeszceqHU- 
WITBY Ha pasMatpate, JJaBuguak je a0 OMMITy Ol|eHy 3aKOHMKa VM 3aK/by- 
4Mo Jja WpojeKaT ,,00TOBapa caBpeMeHMM IIpMIMKaMa, Te je IpMkiayaH 
3a petpec y Hapoguoj Cxynmrunnu“®. Y mpicycrBy cefamMuHaecT a1aHoBa 
lipeyceyqHMuTBa Bpxosuor cyfa 3a bocuy mu Xepyeroswuny, Ha WleHapHo} 
CeTHUIM OWpxKaHo] 2. qeuemOpa 1922. ronmue, Behuna JlIaBuquaKoBux 
upewiora je of6ujena, a jeqHormacHo je ycBojeHa Camo cyrecTuja Ha 4a 
76. Viako ce ceHaTcKM MpegqceqHUK y IMCaHOM MMLbewy HMje 6aBno T0- 
Cle]]HHOM T1aBoM lpojekta (XXXI Kpusuuna feta cBeliITeHuKa IpOTMB 
ciyxOeHe Jy2KHOCTM), 0 Oj Ce NOBea 2*KyaHa pacnpaBa Ha CeqHMIM. 
Tako je ,,Hay[CaBjeTHUK® cya Puanka 3aTpaxkNo Ja ce MHUMpa Opucatbe 
ylaHa 397, KOjM CaHKIMOHMIUIe HEM3Bpliere KakBor OOpeya WIM y3n- 
Matbe HeajieKBaTHe HaKHajle 3a HerOBO M3Bplerwe. CBoj cTaB onpaByao 
je TBPJIBOM fa Ce He MOTY 3aKOHCKM CaHKIMOHMCaTM CaMO TlOjeqMHM CTa- 
nexMU 360r HepeBHOCHOr ObaBybatba 3Balba MM [ja CyAMja HUje KOMMeTeHTaH 
[ja BPUIM OLeHy pafla CBeLITeHMX MMa, a HAPOUNTO aKO ,,camM bype Apyre 
Bjepovcnopjectu’. YcBajaem DuankuHor Mpepiora KaxkwaBakbe KIMpU- 
Ka 6un0 6u TIpenyluTeHo HUMa Happehenum HYXOBHMM BilacTMuMa, UMMe 
Ou ce 136erao KOHQIMUKT BepcKUX 3ajeqHMa U ppxKaBe. U3 3ammcHuKka 
ca CefJHMIe BUMMO Ja Ce O Ipefory CyfCKor Haj{cCaBeTHUKa M3jacHVMo 
UM ,lIpepcjeqarem Cenata“ yp 306Kop, Kojm je Tpaxuo Opricatbe, He CaMo 
ylaHa 397, Beh um Wene rmaBe XXXI, jep oBa MaTepuja ,,He Cllajyla y Ka3- 
HeHM 3aKOH, Hero 6M TO WMTawe Tpebano ypeyuTM MOceOHUM 3aKOHOM, 
mpurogom onher ypehewa ofHoulaja UpKBe M ApxaBe“. BehuHom rmacoBa 
onovjeHu cy npegzjo3su Puanka u 306KoBa. 
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Ilopey TpaHckpunta ca ceqHUe, Ha Kojo] ce ofyunBano o Japn- 
daKOBOM elabopaTy, MMHMCTapcTBy je JOCTaBybeH M ,,cellapaTHU BOTYM 
upeycjequuKa Cenata [Ip Muxajaa 306KoBa“. Cagp>Kao je caxeTy KpuTn- 
Ky IIpef{loxKeHOr TeKCTa 3aKOHA, Ca 3aXTEBOM 3a HOY CUCTeMaTU3alMjy 
u Opuicare nojeyuHux oppesaba. Ipeqroxno je u mpemMeHoBaee Apyre 
rape (,,KpuBuu4Ho Jeno uM yunHusaly’), jep je CMaTpao [ja HeH Hac7l0B He 
OfToBapa Cafp»KUHM, Koja yr7aBHOM IIpolMcyje OCHOBe McK byyerba Ipo- 
TUBIpaBHOCTM M KaxkmMBOCTU. C 063MpoM Ha TO fa je Hal{prom mpey- 
ButheHo yBohere mepa 6e36eqHOcTH, uMMe Ou ce oMoryhuno ynyhuBawe 
Ha 3aBOJ\CKO jleverbe M NOMpaBsbake NOceOHMM KaTeropyjaMa MMIa, Ip 
306kos je 60 Mulberba fa ,,JOK HEMaMO TOCeOHMX 3aBOfla 3a MasoueT- 
HMKe, 3a KpMBlje HeypadvyHbMBe MU Ca CMarbeHOM HeypayyHbuBouhy, He 
6u Tpebano NobmMwKe O HAYMHY KaxkHbaBalba TUX Ma roBoputTu y omnhem 
Ka3He€HOM 3aKOHNMKy, Hero OCTAaBUTU ypehere TOI IMTatha, UM 6yze Ap- 
*KaBa MMasia MoTpebHe 3aBoge’. Ou je Takohe cmarpao ga 6” osaTHO 
Tpe6aio Mpeym3supaTm WOKyulaj, TeMebHO aHalM3mpaTM HeOMXOHOCT 
IIpOMMcMBalba CMPTHe Ka3He M M3BPLIMTM 3aMeHy M3pa3a pobrija, Koja 
ra ,logceha Ha pomcTBo (po6-cTBo), Kojer BUIe HeMaMO’, peujy ,,TaM- 
Huya’. Yaubajyhu ga je HajOonHuja TaukKa CBMX 3104UMHalja yupaBo i- 
XOBa MMOBMHa, 300KOB Y CBOM M3/{BOjeHOM MMIbery MpeyyiarxKe ,,KOH- 
duckalMjy Weor uM Jena UMaba“ TaKBMM JIMIMMa, y3 MoceOHy NaxKwby 
Kojy 6u TpeOano NocBeTUTM YIaHOBMMa HMXOBMX MOposMia, KaKO OHM 
He 6M 3allaiM y OCKyAMUy u cupomalTBo 6e3 cBoje KpuBule. OBakBU 
Ipey103M MOTy Ce MOCMaTpaTu M Kao IIpBM NoOKylulaj yBohera MHCTUTYyTa 
OA y3UMatba UMOBMHE cTedeHe MU MponucTeksie M3 KPUBMIAHOr esa y Halle 
nomMahe KpMBM4HO 3aKOHOPaBCTBO. Y JpyromM ofewbKy MpojekKTa UHCHC- 
TUpa fa ce yBeK Iipeyu3HoO Of pequ MUHUMYM MU MaKCUMYM Ka3He, 3apafy 
u36eraBatba apOuTpapHocTM Ip uspuuawy KpuBiaHe caHKyMje.”7 


Tlopeg ena6opata ,,{pxKaBHOr HafOsBjeTHUKa, UlaHa WMpe KOMUCHje 
Ortmapa Bajnepta u Bpxosuor cyyja, 13 CapajeBa je Ha ajpecy MMHUCTap- 
cTBa yiyheno jom jeqHo 3HayajHo MMuberme IIpaBocygzHor ofemera 
Iloxpajuucxe Yipase 3a bocuy u Xepyeropuuny, KojmmM ce TeKCT HallpTa 
oljeyje Kao ,,6e3 cyMibe O/IM4aH pad, 3ACHOBaH Ha HajMOJepHujMM Ha- 
yemuma*. Ilonyt ap Muxajna 306KoxBa, Yupasa 3a buX y cBojum ,,onhum 
puMjeyqOaMa~ KaO OCHOBHY MalbKaBOCT 3aKOHCKOF TeKCTa HaBOJM UM kbe- 


72  Unraru y OBoM Macycy mpeyseTu M3 MaTepyijana Koj je BpxoBuu cy 3a bocuy u 
Xepyeropuny us Capajesa yoctasuo Muunuctapcrsy upapge - Mummerme Jann- 
q4aka, IpeylaTo cyqy MoveTKom JfevemOpa, 3alMcHuk ca ceqHMe cya ofpxKaue 2. 
neyemOpa 1922. roquue u u3qBOjeHO MMUIbewe Tj. ,,celapaTHM BOTYM\ CeHaTCKor 
upenceqHuka pp Muxajna 306xosa, Apxue Jyiocnasuje; Doug: MuunctapcTBo mpaB- 
ne KJ; Bpoj douga: 63; Opr. jequuuia: 3aKoHofaBHO Ofemere; Ipyna, nopzrpyma: AJ 
103; Tonmua 1922; Bpoj dacuuxze 34. 
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HULY fa ce CyOBMMa Jlaje IpeBenuKa ciobosa ,,y Mormesy ofMepaBatha 
Ka3He’, jep je IpojeKTOM NpommcaHa caMo HajBeha uM HajMatba Ka3Ha. 
Cyay ce, 10 HUXOBOj OYeHU, Takohe Jaje mpeBemuKa apOuTpapHoct upu- 
NMKOM ofjab6upa BpcTe Ka3He M IIpwMeHe MHCTUTYTa yOlaxKaBakba Ka3He. 
Y HacTaBky pedepata WlaHOBM IpaBOCyAHOr Offeberba KOHCTATYjy fa cy 
ope ofpenOe Mocnequa NOKyMaja a ce Ka3Ha UHIMBMAyanusyje, au ce 
»Y TOM CMepy IipefjaeKo OTMUIIO” u cMaTpajy qa 6M ce IpMMeHOM OBUX 
HOpMM JOMNO FO KaTacTpodaHnx pesyzrata, jep Ou ,,1pu ofMjepaBarby 
Ka3HU 61710 MjepoyaBHO jequHo cyOjeKTMBHO CxBahatbe cya’, LITO Ou 3a 
nocieyquuy umMano ya he ce kpuBaly ,,KaxkHaBaTU He 10 OOjeKTMBHOj Mpa- 
BJM 3aKOHa, Hero 10 CyOjeKTMBHOM U4yBCTBY Cylla, Ha KOjer yMMBMILy 
BjePCKM, NOAMTMIKU M eTMUKM Ha3sopm. Pasmor fa OBa pelliea CMaTpajy 
HeajleKBaTHUM BUpeIM Cy U y YWHeHMYM fa je HOBOCTBOpeHa Kpame- 
BMHa Osa WWI€EMeHCKM M BepCKM pa3ffembeHa, MU la je HY KapakTepyicao 
»HMCKM CTelleH Ky/IType’, Te Cy 3aTpaxkMNM fla Ce 3a IIpMMep TeKCTa 3a- 
KOHa y3Me lWIBajljapcku MpojeKaT u3 1908. roguue, ,,Kojm y Mormesy of- 
MepaBalba Ka3He CTaByba CIOOOLHO} OLjeHM cya 3HaTHO yxKe rpaHute™. 
Koy, HOBYaHe Ka3He M MOryhHOCTM HeHe 3aMeHe 3a KasHy JIMIlewa CI0- 
6o7e, HaBoze Ja c 063MpoM Ha HeHy cBpxy (MooMITpere rlaBHe Ka3He), 
y ciyuajy Hemoryhuoctu Halmate Tpe6a mpeyBUyeTM KOHBepsujy, ain 
caMO 3a OHY BPCTy 7Mulera croboze ,,kKoje je rmaBHa Ka3Ha’. TyMauehu 
ompenbe Kojuma ce BpLIM y3akKOHeHe Mepa Oe36eqHOCTH, uspa3zmIM cy 
6oja3aH a 6 ce, 360r HMXOBe HEJOBObHE UpeUM3HOCTU, CyFOBM Hall- 
mM y cuTyalnjn a U CTpaHe WpKaB/bahe, USBpIIMoWe KPUBMIHMX ela, 
yuyhyjy Ha 3aBofIcKo jleyerbe MU OMpaBybakbe, UMMe On Ce ,,Hallla [prKaBa 
cyBMlle TepeTuia 3104MHUMMa crpaHuMma’. V3 Tux pasmora cy upey- 
NOKMIM yHOUWeHe y 34KOH HOpMe O poTepuBawy cTpanHalla. IIucun 
IIpOjekTa cy ce, 10 oljeHM YiipaBe, ompeyjemuBann usMeby Be conyuyje, 
Kayla je ped o pexabunmuraunju. Haume, y HeMayKOM TIpojeKTy 3aKOHMKa 
upaBuia ce pasiuKa u3mehy ycnopa 3a pexabumuTalnjy y ykeM CMMcry 
(ospahaja rpahaucke uacru) u Opvicatba Ka3He, OK ayCTpMjcKM Hal[pT 
u3 1912. roqmHe upezBuba camo ,,jeqHy MHCTUTyWMjy pexabunutaunje”. 
SayseBIIM MOsMuMjy HeMayKOr Mpefiora 3akKOHMKa, Halll WpOjeKaT IpaBu 
pasanxy usmMehy pexaOvanratuje y y>KemM CMMcily MU Opuicatba Ka3He, asi 
yrienajyhu ce Ha aycTpujcKo pettere ompehyje uyqeHTM4He ycroBe 3a T0- 
Bpahaj mpaBa. Cmatpajyhu opakKBo MOMOBMYHO M HeCIOjMBO pelilere He- 
OLPKUBUMM, WIaHOBM WpaBOcyAHOr Offeberwa Cy 3aXTeBaIM IpMxBaTabe 
HeMa¥KOr MoOjfea y Wemoctu. Y ofHOcy Ha NoceOHM eo OHM TIpepaxKy 
Opvicate NOjeqMHUX U1aHOBa, WpeMelltTake ofpehenux KpuBM4HMUX Jena 
y Upyre rpyne u ynyhyjy ommvre kpuTuKe mojequHnx pemiera. Tako mpn- 
Mehyjy {a je 10 HeMadKOM y30py y HallpTy M3BplieHa Mopenta Ha KPUBMY- 
Ha ffeila WpOTMB CUrypHOCTU by, CUrYPHOCTU MMOBMHE, U KpMUBMAHAa 
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jena IpoTMB curypHocTu jaBHor caobpahaja 3a mye, MMOBMHY M BecTH. 
Samaxyhn ce 3a HMUXOBO Cllajabe, CKOJHO ayCTPUjCKOM IIpojeKTy, CMaTpa- 
MM cy fa je HEOMXOMHO a ce Ha Kpajy OBe ObjequHeHe rpyne KpuBMIHMX 
ena, Hoa u jequa ,,cieuMjamHa ofpeq6a‘, Kojom Ou bum OTKIOHeHM 
HefocTaljMm TakcaTMuBHor Habpajaiba. Opaj 3axTeB acolympa Ha MHULUMja- 
TUBy yBOhera reHepamHe Klay3yile, LITO je NOTMyHO CyIIpoTHO jeqHOM 
O, KbYYHUX Hayela y KPMBMYHOM paBy, UpMHUMIy meranmrera. Kao 
OCHOBHY OcoOeHOCT rpyle KpMBMYHUX Jena UpOTMB 1M4He curypHOcTU 
(XXIV) HaBoge xeTeporeHoct, jep oHa O6yxXBaTa MHOLITBO KpMBMYHUX 
qena ,,KOja HeMajy HUUITa 3ajeqHM4KO" M KOja ,,HMKO Hehe TpaxuTM Nop 
OBaKBMM HacyIOBOM, 3aXxTeBajyhu HMXOBO pa3MellITabe 10 Apyrum cpo- 
HMM rpyllaMa KpMBuuHMx Jena. AHanm3supajy BehuHy utaHoBa Hoce6b- 
HOF flea Tpaxehu, Koy jeqHUx ,,Mporou Mo ciyxK6eHOj FyKHOCTU, a KO 
Upyrux 0 npuBaTHoj Ty2K6u. Ucto kao u ocTaim NojeqMHUM Mu ycraHoBe 
u3 Capajepa, y mormeny aiaHa 285, HaBojge Ja IpUIMKOM Ted@uHMTMBHOT 
yTBphupatba TeKcTa Mopa Out y3eTa y OO3Mp UMbeHMLa Ja je ,Myc7MMa- 
HMMa 10 WepMjaTcKOM IpaBy O3BO/beHO MMaTM YeTUpM %*eHe™.”? 


4.1.5. Kpuiiuuxe ananuse u3 3aipe6a: 


C 063MpoM Ha TO Ja Cy MHOTOOpojHu MaTepvijaiu DouIM u M3 xp- 
BaTCKO-C/laBOHCKOr M COBeHaYKO-fayIMaTMHCKOr MpaBHOor Mospyyja, 
y HacraBky he 6uTm u3ioKeHa casp»xKuHa Haj3HadajHMjux KPMTM4KUX 
MMUIbelba, IpeMa BpemMeny mpmcneha. Beh 4. HopemOpa 1922. roquHe 
»ORBjeTHUIKU O60p~ u3 3arpeba je ommcom obaBectuo MuuuctrapcTBo 
TipaBye, Wa je Ha CBOjOj MOcHepHO} CeFHUYM OANyIMo Ta 3a wlaHa wWMpe 
KOMMCHje, Ca 3afjaTKOM THOHOMIeHa MMCMeHOr MMIberba ,,Ha TOPHM 
mpojexat Ka3Henor 3aKoHuka’, m3a6epe gap [[parytuna Karyumha. Ha 
MCTOM CacTaHKy HUje OunO TeTabHMje paciipaBe 0 CaMOM TeKCTy poje- 
KTa, a/IM je jeqHOTMacHoO JOHeTa OfyKa la Ou CMpTHy Ka3sHy TpeOazo 
YKMHYTH, ,jep 10 MuubeHy OpBjeTHuuKor of60pa, Koje Ce HOKpUBa C 
MMUbeHeM HeOpojaHux yBaxKeHUX WpaBHMKa, CMPTHO] Ka3HM y Mojjep- 
HOM Ka3He€HOM 3aKOHMKy Hema mjecta®. /4 

Tlocrynajyhu y cknayy ca ommykom On6opa, ap Lparytun Karymmh 
yuyhyje y Beorpag, 13. HopemOpa 1922. roqmHe, mucaHoO ,,MHUjeme™. OH 


73  Iluratu y oom nacycy mpeyseTu u3 pedepata, ,onhux npumjexou‘, papocygzuor 
ofjemerba YupaBe 3a bocuy u Xepyerosuny of 20. FetyjemOpa 1922. rogue, Apxue 
Jyiocnaeuje; Pong: Muxnnuctapctso npasge KJ; bpoj @ousa: 63; Opr. jequunua: 3a- 
KOHOaBHO oOpesbere; Ipyna, mogrpyna: AJ 103; Topmua 1922; Bpoj @acyune 34. 

74 lone OnBjerHuuKor of6opa 13 3arpe6a of 4. HoBemOpa/cTygeHor 1922. ronmue, Ap- 
xue Jyiocnaeuje; Doug: MunuctapctBo mpaBge KJ; Bpoj dousa: 63; Opr. jequunua: 
3aKoHOfaBHO opfemerwe; Ipyna, nogrpyma: AJ 103; Topmua 1922; Bpoj hacumxze 34. 
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Tpaxku fa ce HacmoB pojexta (,,Kas3HeHM 3aKOHMK") ycaracm ca Ha- 
cNOBMMa I7aBa WoceOuor jfea, TaKO wITO he ce ,,qocmeqHO HacmoBy y y 
YMjeoM IpojekTy KpMBMU4Ha Jena — 3aMjeHUTM Ca KaxKHMBa Jela, UM 
OOpHyTO M CaM HaciOB NpOMjeHUTM y UpojeKaT KPMBMUYHOT 3aKOHMUKa. 
JloqaTHO nojalimaBajyhu jeqHormacHo oHeTy mpenopyKy Op6opa o 
yKuUjjalby CMPTHe Ka3He, OH HaBOJM Ja y WpolmpaTHMM MOTMBMMa HalipTa 
He NMOCTOjM No_pobuuja aHamu3a KOjoM 6u ce oNpaByano yBoherwe ope 
KpMsiuune caHKuMje. IIpusnaje fa je y KOMeHTapuMa Ha paHuju mpoje- 
KaT 3a Kpamesuny Cponjy, Ha Koju ce M MMCUM ,,KpaTKUX ObjalliHerba™ 
TO3MBajy, EHO y3aKORere paBsaHO CTaTMCTMYKMM Toyama, au 
qopfaje qa ce ucTu He Mory y3eTu y Ob3up, jep je cuTyauMja OuTHO apy- 
rauuja 360r npukbyyewa KpabeBuHu HOBMX, TeK OcMOboheHUux NOKpajn- 
Ha. Pasmarpajyhu yauHak cnelMjamHe IpeBeHyuje Koja Ce OYTO xTema 
mlocTuhv OBaKBMM pelileHMMa HOBOF 3aKOHa, Ip TOMe Ce O3MBajyhu Ha 
MMlybee IpaBHUx cTpydbaka, Katyumh nue ,,j{a MHTe3MBHOCT Ka3- 
He BjeUHOr poOcTBa NOCTaBybeHe Ha MjeCTO CMPTHe Ka3He, Caf[prKaje CBe, 
ITO je Hy2KHO, Jja Ce J YXOBM 3acTpalle“ Mf fa ,,BjedHO poOcTBoO Bune bom 
Hero CMpT - jep ce HecpeTHM MOMeHTU poOcTBa pa3syqujembyjy Ha Wujenu 
%KUBOT, JOUMM CMpTHa Ka3Ha cBy y ceOu cagypxKuHy, 6071 KOHUeTpupa y 
jenau uac. Umajyhu cge To y Bupy, Upepoxno je ,,Ja ce yMjecto CMpTHe 
Ka3He, je roy, je ucTa y upojexty 3ampujehena, sanpujeTn FOKMBOTHA 
po6vja, a cmMpTHa Ka3Ha ja ce yomhe m3 npojexra enmmunupa’. Kputn- 
Kyje M Haljprom mpezBuheny KOHBep3Mjy HOBYaHe Ka3He y Ka3HY 3aTBO- 
pa, Kao HellpaBMuHy, am mM CHOpHy ycTaHOBy MomMIyMjcKor Haj3opa. 
Kao pa3mor 3a HeHO yKMfjabe, Nope, WOWe OpranusalMje NOAMIMjCKMX 
BylaCTU, OH HaBOAM M May UHTeAMreHyMjy WomMuUajHux ypeqHMKa’, Te 
3akbyuyje Ja Ou ce U MOMMUMjCKM Haj3op ,,Kao CHopefqHa Ka3Ha Mao 
M3 3aKOHa eMMMHUpaTu’. Kako cy Mepe 6e36eqHOCTM y TO BpeMe Upey- 
CTaBybayle HOBUHY, UMjy je eMCXOMHOCT BpeMe Tpe6ano Ja NOTBPAM, AP 
Uparytun Katyumh o mumMa u3HOCM HayenHO MO3MTMBaH CTAB, y3 yIIO- 
30perme fja he HUxoBa IIpMMeHa U3a3BaTU OrPOMHE MaTepuijamHe U3jaTKe. 
Y ume Og6opa, Ha caMoM Kpajy emabopata, BpLIM M OL|eHy cleuMjamHor 
[lela 3aKOHMKa, KOHCTaTyjyhu ya je OH ,,cMcTeMaTCKM NlocBe UcIpaBHO™ 
HalIMcaH MM MOMITO Cy y HeMY ,,yCTaHOB/beHM MHOIM HOBM JeIMKTU Ipema 
cxBahaly MOfjepHOr Ka3HeHOr MIpaBHOr CyfOBatba, TO ce Oferbak TIpux- 
Baha y ujenocru*.”° 

Y mpumeq6ama Ha upojext KasHenor 3aKoHuKa 3a KpambeBnuy 
Cp6a, Xppata u CroBenalja, Mako JO JJeTaba petTpeca cKopo cBe ope 


75  Ena6opat ap [parytuna Karymmha og 13. nopemOpa/crygenor 1922. ropmue, Ap- 
xue Jyiocnaeuje; Pouy: MnuuucrapcrBo upaBye KJ; bpoj dousa: 63; Opr. jenuunua: 
3akOHOfaBHO Ofemere; Ipyna, nogrpyna: AJ 103; lonmua 1922; bpoj d@acuuxze 34. 
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6e, ofemere MunuctapctBa mpaBye u3 3arpe6a KoHcTarTyje ja cy 360r 
»kpatkohe Bpemena“ u Masor 6poja ,,0co6ya KO OBOr Offeberba orpa- 
HudeHe Mpumjeqoe Ha HajHyKHMjy Mjepy’. KpurwuKu carmegaBajyhu 
ONMITH eo 3A4KOHNKa, YIAHOBM Ofebera IpuMehyjy a cy oppenbe mpe- 
OMMMNpHe U HEFOBOJBHO IipeyM3He. Kao HeraTUBaH TipumMep HaBose cTaB 
2. umaHa 11, Kojum ce 3a6pawyje ,,u3jaBatbe~ CTpaHMx [pxKaBybaHa 360r 
HOMMTMYKUX KPUBMYHMX jlela, yKa3yjyhu Ha noTpeby ,,qepuHupatba m0- 
MMUTMYKUX [enMKata‘, jep ,,lIpelycTuTu cygqvwjama ja ycuujey TOMMKO on- 
peuwHUXx Hasopa y IpaBHOj Hay, OFNyIyjy WITO je MOMMTMIKM DeUKT 
Huje HUKako 3roqHo’. log yruajem yuerba KacM4He WKOsIe IpOTMBe ce 
cTelleHOBalby KpuBuye. To ce Haj6ome MOKe BUAETM KOZ, HUXOBe KPUTU- 
Ke cTaBa 2. umaHa 19, Kojm cyqy aje MoryhuoctT fa cio60qHOM OleHOM 
BPM yOlaxKaBalbe Ka3He KOA, YUMHMOLa Ca OUTHO CMalbeHOM ypadyHbi- 
Bothy, jep TBpye ja ce YaMHMOWM MOry CBpcTaTM y Be KaTeropyje, u 
TO: 6bomecHe, Koje 6u Tpebao MedMTU, UM OHE KOjM Cy IPMAMKOM U3Bp- 
Weta Ou 30qpaBu, TO Mx ce KaxKHaBa*. OBoMe JOfajy fa 6 Onno an- 
CYPHHO MCHMTMBATM ,,KOIMKO TOCTOTaKa je Up TOM Ou0 yMuubaja 1 
BOJbe, a Y KOjeM OlIcery cy Ta AyWeBHa CBOjCcTBa Ousa Gonemthy nompa- 
yeHa uM u3s6pucaHa®. Victor cy Muulberba Ml Kaya je ped O WaHy KOjM 
upeypuha cremeHoBalbe yMUUUbaja, Ha eBeEHTyaIHM M JMpeKTHM UM He- 
XaTa, Ha CBeCHM M HecBecHu. OBakBa peliierha 10 HMMA pes[cTaBbajy 
»KOMIVIMKOBalbe TOjMa KPMBe M CyBMUIHO HeroBo AudepenuMpawe 
4uMMe Ce NOCTMXKe ,,poTMBaH ycuijex’. Tapye fa je “3pa3 yMuLubaj ,,Ha- 
W0j Ipakcu uM Teopuju MocBeMa CTpaH’, jep ,,y BykoBom um Apyrum pyijeq- 
HMIMMa Haller jesuKa Ta HeMa~ M M3HOCe 3allaxKalbe Ja je OH ,,MaryOBMuIT, 
MHOrO3HadaH, MOXKe jeqHako fa 3HauM PyHKUMjy MHTeMeKTa NoTpeouy a 
ce Movly4u peasaH ycnjex, Kao Vu akTa dantasvje/MMaruHalje, Koje u He 
uje 3a TUM fa ce peanusyje™. [Ipeqnaxy 3amMeHy yMuLbaj U3pa3oo ,,371e 
HakaHn. Kaya je ped 0 CTapocHMM rpaHMiaMa MaslomeTHMUKe OATOBOp- 
HOCTU, CTaBa Cy, y3MMajyhu y o63up cBe cneymMpudHoctu Kpamesuue, 
qa OM ,,Babano CTaBMTM HajBMIy TpaHMuy, 3a 6e3KaxKHMBOCT, JO HaBp- 
WleHe eTHaecTe TopMHe, a OcmMje JO OCaMHaecTe rof{MHe CaMO yBjeTHO 
cyherwe“. Og ocamuaecte rogue ,,HacTynuia 6“ MOTHyHa cHocobHOCT 
3a Ka3HeHO lIpaBo’. 3a pa3iMky of, BehuHe ApyrMx KOMeHTapa, y OKBUpy 
OBOr MUIlybeHha He MO*Ke ce HaMhu Ha HeraTMBaH CTaB y mormeny CMptT- 
He Ka3He. Of] CBMX Ka3HM, U1aHOBM Ofebera MuuuctapcrBa mpaBye U3 
3arpe6a noypobuuje ce 6aBe camo jMUleHeM cmoboge, Tpaxehu Behe 
pasiukoBate ,,u3mehy poOuje, 3arouera, CTporor 3aTBOpa M 3aTBOpa’. 
Y unany 33. 3axTeBasm cy 3aMeHy ped ,,BeuMTa~ M3pa30M ,,]O%KMBOTHA , 
»jep Ce BjedHOCT OOM4HO y3uMybe y OOjeKTUBHOM cmMMcay~. Kputuxyjyhu 
lpeqioxKeHy CucTemaTus3anjy, jep He Cllafla y Ka3He’, He MpoTmBe ce 
TIOAMIMjCKOM Haj3opy, Beh caMo Tpaxke HeroBo IpeMelltTawe y riaBy VI 
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(,,Mepe 6e36eqHocTu"). 3a oMpenbe caap»KaHe y OBOj rmaBM, WoMaso 4yf- 
HO, CMaTpajy a Cllafajy y MaTepuijy ypaBHor paBa Mu HaBose Ja yKon- 
KO ,,ce UMlaK OBA je HOpMMpajy Mjepe 6e36eqHOCTH, Taya ce MMajy CBe TOU- 
HO HOpMupaTu, a He OcTaBUTM ypenqou, Ta ux HOpMupa™. Ilo MumibeHy 
Oeyberha, U OBAj 3AKOHMK MaTM Of, HEJOCTATKa KOjM je MOCTOjao U paHuyje, 
a TO je a HeEOBOHO IpenM3HO ypebyje ApyuiTBeHe ofHOce, HaBonehu 
na je ,yomhe AxumoBa Meta Haller 3AKOHOJaBCTBA, Of] MOCTaHKa [pKaBe, 
[la ce 34KOH HMKajja HOTMyHO He oHece”. Cmarpajy 4a Moce6uu Jeo 3a- 
KOHMKa KapaKTepMllle HeOBOybHa jacHocT. Tpaxe FosaTHO TeduHNcate 
peun ,,qpKaTn, 13 utaHa 90, Koja je 10 HMMa ,,11OCBe HOBa’, Kao M 3aMe- 
HY peu ,,.opcTMyawe’, 13 utaHa 108, u3pa3om ,,nofqcTpeKaBate’. lope 
Iipelju3supatha Uspa3za, HacToje fa ce WOjacHe M MSBECHU IOJMOBM, IOMyT 
yBpene u3 utaHa 295, a cBe KaKO He 6M JOWNO TO UpeTplaBatba CyfoBa. 
Ouemyjy Kao Henlofecuy caypoxKuHy wWiaHa 375, 0 IpujeMy NOKAOHa WIM 
KaKBe KOPMCTM Off CTpaHe UMHOBHMKa, jep Ou ce Ha OCHOBY Hea ,,cCBaKM 
Lap, Kojm je UMHOBHUK Of, OcOba, KOjM ciayjajy y HeroB JenoKpyr, upu- 
MMO, Morao 7laKO OBaMO cyncymMupatu’.”° C o63Mpom Ha TO Ma je jeqHa 
Of, OCHOBHMX OfIMKa HOBe [pxKaBe bua MyNTUKOHGecMOHaHOCT, NMC 
oBOra pala TpaKMIM Cy U3MeHy 4laHoBa, OF 394. Fo 396, M TO TaKO ITO 
Ou ce ,,M 3a BOAMTebe MaTULa MyCAIMMaHa, Te OCTaMMx Bjepa, KO KOjux 
cBeheHuyM He Boye 110 3aKOHy MaTMe pobheuux, KpulTeHMx, BjeHYaHUx 
M YMpmux" WpeyBuyeta OMTOBOpHOCT y ciy4ajy HeMapHOr Bplierba 3a- 
KOHOM TloBepeHe Jy2KHOCTU. Octane M3MeHe VM JONyHe MpojeKtTa Koje cy 
IIpeWIOKMIM Cy He3HaTHe, yYIaBHOM CTMJICKO-je3mdkKe, OK TipeyyloxKeHy 
Ka3HeHYy IOJIMTUKY CKOpPO Ja y NOTIYHOCTM MoypxKaBaljy. 

Ilopey, mmcaHux pafosa, y Munucrapctso mpaBye je focTaBme- 
HO M TpaHcKpMOoBaHoO pefaBatbe [yuiana Tjepmanosmha ca ceyquuye 
»llpaBHMUuKOr ApyluiTBa’, ofp»xaHor 7. FeyemOpa 1922. ronmHe Ha CBey- 
unmMuty y 3arpeby. OBO Mutiberbe je ONMMPHO, Ca MyHO ONLMTMX oLe- 
Ha MU KOHKPeTHMX, MoHeKajfja HeNOTMYHUX, MHTepBeHy ja. TjepMaHosuh 
lpeyaBake 3amounbe nopehewem ObomecHuka uM yaMHUola KpMBMYHOT 
ema, HaBopehu fa, NONyT MeqMUMHe, UM WpaBHa HayKa Mocepyje ompebe- 
Ha lIpaBMla, Ha OCHOBY KOjMX Ce IPBO BPM U30MayMja Mia ONacHUx 
110 OKOMMHY, HaKOH Yera Ce YUMHMMal] MOABpraBa ,,ledewy, IyTeM WpaBy 
WOCTYMHMX MefqMKaMenata. YupaBo M3 TMX pa3siora OH CMaTPpa fla ,,Tpe- 
6a cTBapaTu HOpMe” Koje 6u ob6e36enMMe MOBpaTak ocyheHuKa y HOp- 
MayHe TOKOBe 2%KuBoTa. AHamusupajyhu KalayMTeT mpojekta fa Bp 
pecolMjamM3aynjy M3BpluMiaya, OH TBPAM a TeKcr Ka3HeHor 3aKOHMUKa 


76 Luratu y oBoM nacycy npey3eTu u3 pedeparta ofemera MunuctapctBa mpaBye 13 
3arpe6a og 10. HoBemOpa/crygeHor 1922. roquHe, Apxue Jyiocnasuje; Poun: Mu- 
HUcTapcTBo mpaBye KJ; bpoj douya: 63; Opr. jenuuuya: 3aKoHofaBHO Oflebere; 
Ipyna, nogrpyna: AJ 103; Topmua 1922; Bpoj dacyuxsze 34. 
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»CTOjM Ha TAM MOJeEpHUM IIpMHUMMMMa® u Ja je ,,tIpoxeT yxXoM Mojep- 
HM3Ma Y CBMM rpaHaMa’. IloxBaybyje “ NOKyUlaj WMcalja 3AKOHCKOF TeKCTa 
ja NyTeM MHAMBUAyaIusalnje KO OfMepaBatba Ka3He O6e3bene UpaBMy- 
HOCT, ajyhu cnobony oueHe cyzy UpmmMKom opyunBawa. Vinak, of- 
pebeHe HopMe cmaTpa HeJJOBO/bHO jacHMM M HenoTHyHMUM. Tako mpeyyia- 
*e OecrloTpebHy JONyHy cTaBa 3, utaHa 49, y KoMe ce npenBuha 3a6pana 
IIpOTepUMBakha U3 3aBMUajHe ONMTMHe, WosMBajyhu ce Ha umaH 5. um 10. 
YcraBa, peumMa ,,HUKO Ce He MOXKe NpoTepaTM M3 MecTa y KOjeM CTaHO 
6opaBu 6e3 cyfcKe Hpecyze’, craBbajyhu akijeHaT Ha Ipecyheny cTBap u 
HOTHyHO mpesuhajyhu crap 1. opora uaHa y KoMe je mporucanHo ja he ce 
OBa HOpMa IIPMMeHNTM Y Be3M Ca YAMHUOLEM KPMBMUYHOT [era ,,3a Koje je 
Heko Ocyhen™. Tpaxu caHKUMOHMcabe ,mpumomohy fave 3104MHy Ha- 
KOH M3BplieHa M AONyHy uiaHa 316. peweHuyoM ,,aKO MocToju 3ajeqHU- 
ya KuBOTa’. Kputruum noyBpraBa ocHoBe ocnoboherma kpusue u dop- 
Mylaljy mpaBHe 3a6myye, Tpaxehu wHeHO Mpemelitawe y Apyry rapy. 
Cmatpa ya 6u pequroBaHn umaH 19. Tpe6ano fa rnacu: ,,Hehe ce ka3HuTU 
OHaj, KOjM y BpeMe MsBpilera Jena HUje MOraO CXBaTMTU, IpMpopy M 3Ha- 
4aj CBOr Jjeyla WIM peMa TOMe CxBaTalby pafMTM: a.) uM ycney OomecHor 
qyuleBHor pacrpojctsa; 6.) wim ycney OecBjecHOcTHU; U.) MIM ycrey, yMHe 
Hepa3BMjeHOCTY; JJ.) WIM yciel, MOTIYHOr MMjaHcTBa, aKO JIM HUje yatEbe- 
HO Ha YMUlybaj 3a OBO KPMBMYHO Jeno". OBaj Upesor u3MeHe yaHa 19. 
je BeoMa 3HauajaH, jep y NociepxHoj ammHeju mpezBuha yBohere y Hate 
UpaBo, 10 IpBu MyT, MAcTMTyTAa actiones liberae in causa (pape cno60- 
He y y3poxy). Hass ope ycTaHoBe MoTMYe OTYa LITO ,,MaKO y MOMeH- 
TY usBpuletba (in actu)“ pate yuuHMoLa Bulle HUcy Ouse cnobogHe, 
Tj. OH je OM0 HeypadyH UB, y jefHOM pesXOMHOM cTapy (in causa), mpe 
HeTO LITO je IpOy3PpOKOBaO CTalbe CONCTBeHe HeypadyH/bUBOCTH, HeroBe 
panibe cy Ouse cnobosHe y CMMCIy CKpuBbeHOr 3allOuMbakba y3pOuHOr 
TOKa KOjU ce 3aBpiiiaBa BpIlereM KPMBMAHOr ela y HeypatyH/bUBOM 
cTaiy. 30paH CrojaHosuh HaBogu fa je OBO cleyM@uina cuTyayuja y 
KOjOj Ce YUMHVMall KPUBMUHOr [ea KOpUCTU ,,caMMM COOOM. Kako 6” 
u36erao OATOBOPHOCT, Mpoy3pOKOBalbeM HeypadyHbMBOCTU, Koja Mpey- 
CTaByba OCHOB McKbyyera KpuBuue.’”? Untan 55. TjepmManosuh ovemyje 
Kao OecMMCiIeH MU HENpoBogUB, jep 6m cy Mopao ,,no_Bphu KOHCTaHTHO] 
KOHTpo/M MWe KOje yIMHM KpUBMUYHO Delo y WMjaHCTBy, KaKO OHO He 
6u y Mepuopy of jeqHe Fo Met rogqMua ,,ocehvBano KpuMe’, a MMLIybeHba 
je Ja TakaB Hay30p Huje Moryhe mpoBoguTu. 3axTeBa u3MeHy cTaBa 1. 
yaHa 84, Koju 6m 10 wemy Tpebano fa rac: ,O4 mpeqiora, Kao u OF 
IIpMBaTHe TY2KOe MOxe Ce Off yCTaTM, TOK ce aBHM Ipetpec He 3aBplIN’. 
Pox npezBuben Halptom je pasimuut 3a UpuBaTHy Tyx6y (fo 3aBplleT- 
Ka I['jaBHOr lpetpeca) uM 3a Mpepor (fo NoweTKa rmaBHor MmpeTpeca). 


77 3. Crojanosuh, Kpueuuno tipaeo - otiwitiu geo, 201. 
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TjepManosuh je npeqioxKno HM3 MOAMuKayMja Fpyror ofemKa mpoje- 
KTa, Ipeqiaxyhu qonyHy wianopa (ump. aay 104), 6pucawe nojequHux 
peun (Hp. peu ,,3aKoHMTe* u3 uaHa 120), mpebarmBatee y Apyre rpyne 
Win ObjeqMwaBalbe KPUBMIHMX Jena (HonyT utaHa 125. u 129). Tosoyu 
y Besy alan 288, KOjJMM Ce CAHKIMOHMIMe 3ATBOPOM JO Tp royquHe sure 
Koje ,,y HaMepu Opaka“ ogBeye FeBojky Matahy of ocamuaecT roqMua, 6e3 
omoOperba cTapateba, ca YlaHOBMMa 273. (KaxKHaBalbe JIMIa KOje ,,lpe- 
BapHO™ OfBeyje 2KeHy Kako Ou ca HOM ,,O71yqHO 2KMBeO") uM 274. (kpuBMy- 
HO JJe0 Ce CacTOjM y TOMe LITO YYMHMal] KOPMCTM ,,HeBOJby 2%KCHCKOT 
mma“ pag obybe unm unwera OnynHe papbe). 3akmyuyje Wa 6 uta 
288. Tpe6ano 6pucatn, jep 6u HeIIpaBegqHO UM HeMOrM4HO Ouso Ta ce U3Bp- 
mural, 13 wlaHoBa 273. uw 274. He KaxkKmbaBa, y Cilyyajy fa ,,ca HaBeyjeHOM 
.KEHCKOM CTYIIM y Opak", a Ja ce YUMHMMaly M3 UiaHa 288. caHKIMOHUIIe, 
yIpkOc HenlocTojay HaMepe OlyqHOr 2KMBbewba MIM OOybe. Y BesM ca 
yWlaHOBMMa Of, 326. 10 328, Kojm ropope o ofMeTHUUITBY, [jepMaHoBuh 
je uHcucTupao fa Dobe 10 nozBpraBalha KPMBMYHOj CaHKIMjM VU jaTaka, 
KOjM IpyxKajy CMelliTaj 1 ucxpaHy umm HabaBbajy opyxje OBMM 7MyMMa. 
Ha noTeHyMjamHy KpuTuKy fla je oBa MaTepyija Beh perymmcana ,,3aKOHOM 
O 3allTMTM ApxKaBe’, yHallpex OfToBapa fa ,,4uuM jeqHOM Ka3HeHM 3aKOH 
CTyIIM Ha cHary 3a uuTaBy Haly Kpawesmuy — Mopamu Ou ofnacTn cBu 
3aKOHM, KOjM Cy Ca KPMMMHaHOM CaHKUMjom y Bes’. C o63mpom Ha 
TO fa je yBpefja 4acTM ,,TaKO CTpOro KaxKHUBa~ IpojeKTOM, oHJa 6 0 
Muubemy Tjepmanosuha tpe6ano MHKpUuMMHUCaTU UM Jeno WBOOO{a, jep 
TIO HeTOBMM PeYMMa MOCTOJM OMMaCHOCT ,,JaTM HaMa — jy2KHballMa — CyIO- 
6ony WaBarha TakO3BaHe ,,BUTeLIKe 3a{OBOIITMHe™, LITO 6u 3HayM710 
,ocaKaTUTN jeqHy Tpehuuy Hae wHTemurenunje’. Ha kpajy upeqaBara 
Hopaje Wa ,.3aKOHUK Obuslyje M ca CTpaHuM pujewmma u ca pujeumma, koje 
HMCy Y MHOIMM KpajeBuMa HalllMM Mo3HaTe’, Kao MlycTpaTMBHU MpumMep 
HaBogehu uspa3 ,upitexarwe (“3 umtaHa 308.), Te 3aKby4yje fa je 3a- 
qaTak duionora fa cyfenyjy KON KOHadHe pesakUMje OBOT mpojexra‘.’8 
Ilosmpajyhu ce Ha MOTMBe MpojeKtTa m3 1922. roqMHe, y KOjuMa ay- 
TOpM HaBose Ta Cy IpMAMKOM MMcarba 3aKOHCKOr WpojekTa NocTaBMsiu 
pe ce6e Wb CTBapatba oppemaba Koje he mohn ga ce cuposepy y pe- 
amlHOM %KUBOTY, Kpaybescku Crom ceqMopuue u3 3arpe6a y ommiMpHoM 
enabopaty JOCTaBybeHOM PeCOpHOM MMHMCTapcTBy HaBOsM Jfa je cBecTaH 
qa ce Off Hera OYeKMBAIO Ja UpyKM ,UpakTMuHy KpuTuKy~ MoceOHor 
[enla, C OO3MpoOM Ha CBOje UCKYCTBO, M Jja Ce KPUTMKa OMUITer Jena yrmaB- 


78 rar y oBoM Hacycy Mpey3eTu u3 TpaHckpvOoBaHor NpeyaBalba cyackor Behun- 
Ka JIyutana [jepmanosutha, ca cequuue ,,][pasyuuxor [[pyuirsa‘, ofpxanor 7. qe- 
yemOpa/mpocuuya 1922. roqune Ha CBeyuuaumry y 3arpeby, Apxue Jyiocnasuje; 
@ouy: Muuucrapcrso upasye KJ; Bpoj doxga: 63; Opr. jequuuiya: 3aKoHojaBHO 
onjemere; Ipyna, nogrpyma: AJ 103; lonmua 1922; Bpoj dacuuxze 34. 
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HOM IIpellylitasa ,0paBHMM TeopeTuuapuma’. YIpKoc TaKBMM OUeKM- 
BalbMMa, Cy7, ce MUilaK OllpeseiMvo Ta KPUTMAKM Carieqa UW HOpMe OMMMITer 
fea, a cBe ca NO3Myuja ,,HeratMBHe KputTuKe’. Ilonasehu of camor Ha- 
cmloBa, ipwmMehyjy HeayjeKBaTHy ynoTpeby v3pa3a ,,3aKOHMK® (McCTO LITO 
M KoyeKc/codex), Koja 10 HMMa ,,03Hadyje POpMasHy, a He MaTepyijan- 
HY Ca[pxKUHYy OHOFa, WITO je MpeqMeT upojekta’, crora MHcuCcTUpajy fa 
ce ,MjecTO U3pa3a 3aKOHUK” y3Me ,o6“4ajHM M3pa3 3aKOoH’. KpwTruuKu 
ce OfHOCe M UpeMa ,qBOqU0OM KpMBMYHMX Jena, MosuBajyhu ce Ha 
Muubere [Ipasuor daxynteta “3 3arpe6a, am Mak KOHCTaTyjy a je 
OBO IIMTate opMasHe UpMpose, uM fa je CaMMM TMM Mabe OuTHO. Cma- 
Tpajyhu ya ,,joul HMje FoMIN0 FO er3saKTHOr pujeliera WMTatba, WITa ce 
MMa pa3yMjeBaTM TOs, 671a2KMM 3aKOHOM , 3aXTeBaJIM Cy 3a][pKaBakbe CTa- 
pujux onpena6a, m0 Kojuma he ce y ofHOCy Ha OKpMBybeHOr BPLIMTU Ip- 
MeHa HOBMX ,,O071aKMX Ka3HM", a He 671a2%KMX 3aKOHA, KakO je TO HaljpTOM 
upeyBubheuo. Tlonyr ocramux npaBHMux CTpydibaka Ca Nogpyyja Hayex- 
HOCTM 3arpeOauKor Croyla ceqMopuue, U CaM Cy], McTpajaBa Ha 3aMeHM 
u3pa3a ,,yMMUlbaj, peajy ,,31a HakaHa®. IIporectyjy “ 360r qe@unnyyje 
yMullbaja, Tpaxehu wHeHO MCIyuiTawe ,,M3 TeKcTyallMje upojekta~ u 
IIpellyliTalbe CTBapM ,,HayUM UM 2%KMBOTY — OHAKO KaKO je TO yuMHeHo 
KO], MOjMa MoKyulaja“. Munpbetsa cy Ja KpUBMIHe CaHKUMje U3 ataHa 55. 
He O{TOBapajy CTBapHUM MoTpebama u Ja ,,6op6a IpoTMB amKoxo7M3Ma 
Tpe6a ya 6ype crelleHa, mpeBeHTMBHa UM Tpeba Ja Bue Moraha 6ypzyhe 
reHepauuje’. Ilo Huma 6u cBpcucxoyHMje Oun0 yMecTo ,,3a6paHe nO- 
cehuBalba KpuMM yBeCcTM pecTpuKuUMje ,,Hapy4uMBalba amKoxona™. Crom 
ceyMopuue ocybyje u crporocT ka3He MpomMcaHe y uaHy 89. u Tpa- 
KU peyMsnpake WojMa Berlenspaje, jep je HEOMXOJHO fa OH byZe ,,LITO 
Ble Ofpehex, a UMM TO, Tajj je HY2KHO, la ce Bemleu3jajoM O3Haye CaMO 
OHM YMHM, KOjM CMjepajy Ha CUIOBMTY IpOMjeHy KOHCTUTYTMBHMX dak- 
Topa apxKaBe™. Y normeyy aaa 170, KojumM ce CaHKUMOHMLULy %KeHe KOje 
Bplle M06a4aj “IM [pyroMe AOMywiTajy Bpllewe MCTOT, 3axTeBalM cy a 
HOBM 3aKOHMK, 10 y30py Ha ,,lIBefjcKe OcHoBe M3 1916. roqnHe, Te IIpe- 
Ma ipeylo3uMa WIBMLapcKe Ka3HeHe KOMMCHje — y3aKOHM HeKaxKIbMBOCT 
mloMeTHyha (mo6ayaja), aKO je OBO IIpMBOJIOM TpyfHe 2KeHe M3BPLIeHO, 0 
QMIVIOMMpaHOM JIMjeyHUKy y HakaHu, Ja CIIpujequ MHaye HEOAKNIOHUBY 
OlacHOCT 3a KMBOT MIM 3f]paBybe HOCehe %KeHe, MIM aKO je KeHa 3aHOCH- 
ja 3OUMHCTBOM, Tj. CMIOBaHbeM, OcpaMohetbeM MIM POOCKPBHerbeM. 
Ynpkoc MpeTexKHOM TOHY ,,HeraTuBHe KPpUTMKe’, y MMIbey Cya MOry 
ce Hahn m mojequHe NO3MTMBHe Olj|eHe M MoxBase. Tako ayTOpM oBor Te- 
KCTa, CyIIPOTHO Ha¥eyly 34KOHMTOCTM M HerOBOM CerMeHTY KOjM TOBOpU 
O HeONxoAHOcTH ofpeheHocTn M UpeyM3sHOCTM KpMBMYHOMpaBHMXx HOp- 
MU, NOXBabyjy rmaBy XXVIII (,,Kpupvaua ena npoTus uactu“), jep HOM 
yBpeya HUje Mperu3Ho oppelhena, Beh je ocTaBbeHo ,,301paBOM HapogqHOM 
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X*KUBOTY* MM ,,pa3yMHOj CyACKOj Ipakcn a ofpeyu 3Havere OBOr TojMa. 
OxsakBy HeNOrM4Hy U HelpaBHMUKy NO3suujy OHM WpaByajy craBom, 
KOjM Ce IpOTMBM 3ab6paHu puMeHe HeMMCcaHOr WpaBa M aHasloruje y Kpu- 
BMYHONpaBHMM CTBapMMa, fa Ce y3aKOHeHeM OBe Ofpebe Bue Hehe 
TPpOWIMTU ,,yMHa CHara~ cyfMje, IpMIMKOM OfydMBaka 0g Kojy he 
clleljjatHy yCTaHOBy CyHCyMOBaTM KOHKpeTHM yun, Beh he 6uTn jequ- 
Ha JyKHOCT cylja Jja UcIMTa, a 1M MpeMa MpaBHOj CBUJECTM HeroBe OKO- 
WMHe MOCTOje THIMGHa 3Hadeba NojMa yBpepe’. M3 cBera rope HaBeeHOr, 
a y Be3M Ca TpylOM KPMBMYHMX fea IpOTMB YaCTM, MOE Ce 3aK/bYYUTU 
a cy WojequHe mpenopyKe Kpaybescxor Croma ceyqMopuile cymporTue He- 
KMM Oj] OCHOBHMX Hateyia KPMBMIHOr pasa. 


Y HactTaBky pedepata pasmorpeua je olmpaBsaHOcT mpuvroBopa 360r 
HeMHKpMMuHaNje jena pBoboja. Hapogehu apryMeHta 3a u UpoTuB 
CaHKUMOHMCalba, U3HOCe MUIbebe Ja TakBa ofpey6a He Ou 3HaTHUje 
WOlpMvena reHepaHoj upepenyuju. CynpoTuo crapy cyyckor Behuuka 
Jjyu1aHa [jepManosuha, cmatTpajy a ce yTulaj Ha NOTeHIMjamtHe yumHuo- 
le Moxe TlocTuhn ,,u OHfJa aKO Ce He JOHECe CHelMjaHa HOpMa 3a BO- 
60j, Ipm yvemy 6 OHA M30CTaa OFTOBOPHOCT M3BPLIMOLYa 3a ,,43a30B 
MU IpuxBaT WBoOoja, amu he yanuHusay ofroBapatu 3a WITeTHe MocmeqMLe 
mBoboja / KOHKpeTHa orem, o3snehewe, ycmpherwe / no omhexutum 
T.j. CTPOXKMM HOpMaMa UM OHJJa ako ce 6opuo yHyTap yTaH¥YaHMx MpaBi- 
na“. Umajyhu cBe ogo y Buy, cy je WOXBamMO CacTaBbaye Mpojekta, jep 
cy ,OMpaByaHo Ha3sMpamu Behy rapaHyMjy upeBenuuje Oa y Tome, ya 
ce He JoHece Moce6Ha HOpMa O ABOOO)y, OHOCHO O jeHOM 3/1OUMHCTBY, 
KOje JaHac MU OHAaKO HMje Of akTyemHe BaxHOCTU. Ytuyaj TjepManosuha 
BUM ce My WOCceOHMM HalloMeHama, koje cyg, ynyhyje ayropuma mpoje- 
KTa, y CMMC/Iy HEOMXOMHOCTM Iipeqy3uMatba onpehenux HOMOTCXHUYKUX 
UHTepBeHUMja, yBohera aGelleye 3a O3HayaBalbe 3aceOHMXx cilyyajeBa 
(pay mpermeqHocTu) Mu 3aMeHe CTpaHMx peu, a cBe 3apay, Oome Mpe- 
TVleHOCTM M OaKWaBakba Moca CyfUjaMa MIpMIMKOM CylicyMMpatba. Ha 
caMoM kpajy Kpasescxu Crom ceqmMopuye m3 3arpe6a aaje ommiTy olleHy 
pecopmn, Koje 6u Ouse ocTBapeHe ycBajalbeM TeKCTa Hal[pTa 3aKOHMUKa, 
TBpfehu ja cy oue ,,foucTa HalipeyHe Mu CcaBpeMeHe® M Jfa ,,00ToBapajy 
UpaBHOj CBMjecTM Hapofla, Te MOCTyaTMMa* TaflaliHe HayKe KPUBMUHOr 
mpaBa. [lope oBor Mulyberba, KOjJMM Ce IIpOjeKaT MOCMaTpa Kao ,,ycrje- 
NO [jeo HalIMmx CTpyymaka“ y3 mpemopyky fa ,,MocTaHe 3aKoH’,’? Mu- 
HMCTapcTBy lpaBye Cy JOCTaBwbeHa M [Ba CellapaTHa BOTyMa (M30BOjeHa 
MM yberba): WpeyceqHuKa cyya Fp Huxone Oropenuue u cyncKor Beh- 


79  Ena6opat Kpamescxor Croma ceymMopuue “3 3arpe6a of 26. neyemOpa/npocunya 
1922. ronmue, Apxue Jyiocnaeuje; Pouz: MuuucrapcrBo upaBge KJ; Bpoj pousa: 63; 
Opr. jequnnuua: 3axoHofaBHo opemere; [pyna, nogrpyna: AJ 103; loquna 1922; Bpoj 
dacyn«ze 34. 
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Huka Jocuna Ilo6ope. Osu ,,cenapaTHu BOTyYMMU Cy JameKo OWITpujn y 
OWeHu KBaNUTeTa Hal[pTa 3AaKOHNKA, HAPOUNTO je oO TOM IMTarmy CTpor 
cyguja Ilo6opa, o uemy he 6utu peun Kacuyfje. 


4.2. Ypehewe Jaber Noctynka yHudukayuje u mpeTpec 
JOCTaB/beHUX MaTepujama 


VictekomM poKa OcTaBbeHOor ajipecaTuMa M3 pellera 47400 ja ce 
M3jacHe O HallpTY, CTeK/IM Cy ce ycIOBM a MMHMCTap MpaBye JIlasap Map- 
KoBuh, HOBMM pellerbem 2069°*? on 13. jaryapa 1923. ropmHe, ypenu fay 
MoOcTyiMak M3spayje KOHaYHOr TeKCTa 3aKOHMKa. Fbume je 3a pasMaTparbe 
IpMOKeEHUX MUUbeba 3ayyxKeu mpod. ap Muxanno Uy6muckn, Koju je 
3afaTM Ocao 3aBpluiMo u mpeqao MuuucrapctBy upaBye enabopar 26. 
alpua 1923. roqmue. 

Ena6opat upod. Uy6nuckor je nofemex y ABe WemmHe. Y 1pBoM Fenty 
U3HOCM ,,0MlWTe mpuMepOe“ ayTopa, Koje cy yI7aBHOM je3M4KO-CTMIICKe, 
OK y PyTOM CerMeHTY ,[OHOCM CMCTeMaTCKO M3/larabe 10 WIaHOBMMa’. 
Tlopey ABayeceT uM YeTUpM AMpeKTHe UpMMenbe, Uy6uHcKu HaBogM ja 
je UpuiMKoM lMcatha HMXoOBe CaxKeTe CaspxKMHe y3eo y O63mp Mu ,,mpo- 
TOKONe M M30BOjeHa MMUIbera’. OH 3aKby4yje fa je y CBMM TMM MatTe- 
pujammma yrmaBHOM HaMla3M0 Ha IIpuroBope KOjM cy 3aCHOBaHM ,,Ha 
3aMcTa Hay4Ho] OCHOBM M Ha yMOpeqHOM TOcMaTpalby HOBMX Ka3HeHMxX 
3aKOHMKa M MpojekaTa‘, amu fa je Ouio u KpaTKMX, MOBPUIHMX, 3aHe- 
MapbUBMX KPUTMKa UM POpMasHUX OfToBopa (,,Kao Ha IpuMmep IIpeycey- 
HuuTBO Kacayymonor cya On. B y Hopom Cagy“). Uy6uncxu je o6aBec- 
TUO MMHMCTapcTBo ja Beha ayTOpa ,,BMCOKO WeHM WpojeKaT~ uM Jfa ra je 
OKapakTepuicasla ,,KaO pe3yiTaT AyOokor M TeMebHOr MpoyyaBarba®. On 
oBora IpaBusia HaBOAM M 7Ba usy3eTKa. [Ipsum ce OMHOCM Ha ImaBHOr Ap- 
*KaBHOr Ty>KMoya “3 Hosor Caya, Koj“ 10 Mumbemy UyOmHcKor ,,Huje 
ao AMpekTHe HeraTMBHe OljeHe’, amu je umlak ,,dakTM4KM TO yuMHVMO~ 


80 Pemterbe (2069) of 13. janyapa 1923. ronmue, Apxue Jyiocnasuje; Pouz: Muxnucrtap- 
cTBo upaBge KJ; Bpoj dousa: 63; Opr. jequuuua: 3axoHogaBHO opfemete; [pyna, 
mogrpyna: AJ 113; Toquna 1923; Bpoj d@acunkne 37. OBom OfyKOM ce HaslaxKe Ha- 
cTaBaK MclaTe peqOBHor MeceuHor xoHOpapa ToKoM 1923. roquHe mpod. yp Mu- 
xauny Uy6uHcKom, jep ce 3afyxyje a pasMOTpM cBa Ipunor%KeHa MMIberba Ha 
lpojekaT 3aKoHMKa. KacHujom ofmyKom us 1924. roqune (Apxue Jyiocnasuje; Doun: 
Mnuunucrapcrso mpage KJ; bpoj douga: 63; Opr. jequnniua: 3aKoHoaBHO Ofemere; 
Ipyna, nogrpyna: AJ 113; loguua 1924; Bpoj @acum«ae 37, Pemtetbe (5370) of 31. ja- 
Hyapa 1924. roqmHe) HacTaBybeHa je MCIIaTa M TOKOM Te, aM U TOKOM 1925. roquuHe. 
Ha ocuosy Pettetba (84978) of 31. qetjemOpa 1925. roqMue je omyueHo fa ce ,,07, 1. 
janyapa 1926. roquue He usqaje Bute r-Hy Uy6nHcKom™ MecedHu xoHopap og 1.200. 
qnuapa (Apxue Jyiocnasuje; Poun: MuuuctapcTBo mpaBye KJ; Bpoj pousa: 63; Opr. 
jequunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 113; Ioguua 1925; Bpoj da- 
cunke 37, Pemtetbe (84978) of 31. neemOpa 1925. roquue). 
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M TO TaKO WTO je ,yMecTO UpuMepgaba Ha MpojeKaT, JOHEO CBO] Mpoje- 
KaT OMITer fea, Ca MOTIYHO ApyroM ciicTeMaTM3alMjoM, Ca OrpOMHMM 
O6pojem umaHoBa M Ca JeTabHMM, MHOTOPeyHUM M M3BaHpegqHO cybjek- 
TUBHMM Uponmcuma.. Ilopey, wera, Kao [pyru usy3eTak, HaBoyM BehHMKa 
Kpamescxor Croja ceqMopuye Jocuna Ilo6opy, 3a Kora cmatTpa fla je 6v0 
M3pa3MTO OUITap y KpuTuyM upojexta. [lobopa y u3qBOjeHOM MMLIbey 
KOHCTaTyje Ja ,,IIpOjeKaT OBAKOB KaKOB jeCT, He MODKe MOCHTYKUTU 3a 3a- 
KOHCKy OCHOBY, CBe KaKO 6M Ce IpeMa CTaB/bEHMM Tpe03uMa M Ucuipa- 
BMO M HafjOlyHNuo, jep 6u TO Ona Ouna Kpmapuja®. Texcty Haupta Jocum 
Tlo6opa je 3aMepuo cTporocT Ka3HM, 3afp»KaBalbe ,,3acTapese Teopuje 
3acTpallielbha’, Hecpa3MepHOCT Ka3He M HoBpelenor poOpa, u HejacHo 
ne@unncate nojmMosa. [Ip Uy6uuckn je yjeqHo enaboparom obaBecTuo 
Ojembere 3a u3pafly 3aKOHCKMX NpojeKaTa M pecOopHO MMHMCTapcTBO y 
LeIMHU, fa je M3BelITaj pesyiTaT IpoyyaBalba MpMMefaba Ha CpIICKOM UU 
XPBaTCKOM je3UKy, al He M OHMX Ha CIOBeHAYKOM, jep je CMaTpao Jfa je 
»3a ellabopaT 3aKOHOsaBHe MpMpoye’, NoTpeOHO ,,payM TayHOCTH, Mep- 
(eKTHO 3Halbe COBeHAaKOr jesuKa™. Crora je IpesoxKMO Aa ce aHTaxyje 
mMue, ca WOTpeOHUM KBalM@ukalMjama, Ha u3spayu pedepata. 

Oymax 10 mpujemy u3Beultaja JoHeTa je opryKa®! ga cxoqHo mpen- 
nory upod. Uy6uuckor ,,r. Jocnd Kapunh, uncnextrop Muuucrapcrsa 
ipaBye, ipey3Me M cpegqm Matepujan of FoOuBeHux UpuMesaba Ha ciO- 
BeHadKOM je3uky, Ha u3pahenu mpojekat Ka3HeHor 3aKOHMKa 3a Kpazbe- 
Buy Cp6a, Xppata 1 Cnopenaya™. Ilo oxonyamy oBora nocna, Kapunhy 
je McTOM OjlyKOM HamoxKeHO ya uspahenu pay mpega Muuucrapctsy 
»pagu foctase r. Ty6mHcKom, Koju he nocie oxaj pag r. Kapunha yopecru 
y Besy ca u3paleHum cBojuM enabopaToM Ha OBOM Mocry, Mu Tako NoTMy- 
HO CIIP€MMTM CBe OHO, LITO je MOTpeOHO KOMUCcHju 3a yTBphuBatwe Aedu- 
HUTMBHOF TeKCTa Ha OBOME 3aKOH. IIpojeKTy*. 


Jocnh Kasuuh je ckopo roquHy u oO mpoyyaBao mpefqMetHe 
Matepnijane,*? Ha wiTa je cBakaKO yTMYalo M OfpxKaBalbe MapmameHtTap- 
HUX U360pa UM CTamHe IpoMeHe MMHMCTapcKux CaBeTa. OH Tek 31. jaHy- 
apa 1925. roquHe o6aBemiTaBa MMHMCcTpa Eny Jlykuunha pa je 3aBpuimo 
HOBepeHU Wocao M ffa je cBe JOCTaBsbeHe IpuMepbe Ha CIOBeEHaYKOM 
jesuKy cpeyquo ,,10 Maparpaduma mpojekta omutTer m moceOHor, 3a yxy 
KOMMUCHJy, Koja UMa yTBPAUTM FePUHUTUBHM TeKCT 3aKOHCKOF pojeKTa’. 


81  Peutetbe (23165) munuctpa mpaBze JIasapa Mapxosutha og 1. jyna 1923. ropmue, Ap- 
xue Jyiocnaeuje; Doug: Munuctapctso mpaBge KJ; Bpoj dousa: 63; Opr. jequunua: 
3akKOHOaBHO ojerberwe; Ipyna, nogrpyna: AJ 113; Ionmua 1923; Bpoj dacuuxze 37. 

82 Ena6opar Jocnda Kapunha goctapmen Muuucrapcrsy upapge 31. janyapa 1925. ro- 
mune, Apxue Jyiocnasuje; Douz: MunucrapcrBo upaBge KJ; Bpoj dousa: 63; Opr. 
jequunua: 3aKoHofaBHO Ofemete; Ipyna, nogrpyua: AJ 113; Ioguua 1925; Bpoj da- 
cuymKyie 37. 


216 


Munou 3. KHexesuh (crp. 165-230) 





Tokom mapta Muuucrapctso pag Jocuda Kapunha npociebyje ap Uy6- 
MHCKOM, Jia 6M OH Tex ,,9. ampvia 1925. roqvHe IpumMuo enabopaT upu- 
Meyjaba Ha ciOBeHayKOM’. IIpermeqaBiiu eo oBaj MaTepyijan, TyOuHcKn 
je IpBo MpmBeo Kpajy IpoyyaBalbe OHOF Jena KOjM Ce OJHOCM Ha ONMTU 
eo, uMMe je 10 HerOBMM pea ,,,}eMHMTMBHO CIIPeMbeHO CBe OHO 
WTO je MOTpe6HO yKOj KoMUcuju 3a yTBphuBate edbuHUTMBHOr TeKcTa 
onuiter jena“. IlapanenHo ca aHaIM30M pajjoBa BesaHUX 3a OLITM Jeo, 
UyOuucku ce 6apuo u cpehuBatem matepujana ,f0OmBeHOor Of, CBMX 
upumeyaba, Koje ce ofHOCe Ha Moce6aH Jeo”. Taj moxyxBaT je qed@unn- 
TMBHO OKOHYAaH 12. jyHa 1925. rogue, Kayla je Muxanno Uy6mucku u3- 
BecTuo JIykuuuha fa je 3aBpuiMo mu mperney rpabe ,,koja ce ofHOCM Ha 
moce6aH feo’, uuMe je eo Mocao ,,MOTIHyHO 3aBpUleH, jep je cipemMbeHo 
CBe OHO, LITO je MOTpeOHO, fa 6M ce WITO Mpe Moria OApeaMTU y>Ka KO- 
mucnja’. Y OKBUpy OBOr M3BellTaja OH HABOJM Ja Cy Ca CNOBeHAYKOr MO]- 
py4¥ja Upuicnena MHoroObpojHa, BaxKHAa MU ZOOpo obpasioxKeHa MMLberwa, 
Mf fla je cBe TO JOUpMHeno ycnopaBalby NOcTyuKa HUxoBe OOpase. Jopzar- 
He TloTemmkohe cTBapasia je M UHeHNIa Ja cy ofpeheHe uHcTUTyUNJe u 
MOjeqUHUM CBoje aHamMse TeKcTa HaljptTa ciamm wu TOKOM 1924. u 1925. 
rogMue. OBum enabopatom yp Uy6uucKn je u3pa3mo uM cBOje Hecmarawe 
Ca HarOBellTeHuM (POpMUparbeM y>Ke KOMMCHje U y3rpeqHO je 3axTeBao 
cilajarhe KPUBMYIHO-lpaBHOr ofceKa M WMpe KoMMcHje. Hberos may je 
6uo fa OBa ObjequHeHa KoMUCHja payu Ha yrBphuBawy FedpuHuTMBHOr 
TeKcTa KpynsudHor 3aKOHMKa, aM U Ha WpOMMcuMa O UCTYIIMMa MU U3Bp- 
Wey Ka3HU, jep cy No peunma Ap UyOuHckor oBe HOpMe ,,y HajTelHoj 


y3ajaMHOj Be3u, Te Mopajy 6TH y NOTHYyHOj carmacHoctTu uM xapmMonujn*.*? 


5. IIPEWJIO’ KASHEHOT 3AKOHMKA 
3A KPAJBEBMHY CPBA, XPBATA M CJIOBEHALITA 
Y CKYNMITUHCKOJ IPOUETYPU 


AHaM30M CBUX MaTepljaa WlaHOBa WMpe KOMMCuje, MO3BaHMX 
mojeyqMHalja MW yCTaHOBa M CayMbaBarheM M3BellTaja, KOJMM Ce CaxKeTO 
IIpeseHTyje HUXOBa Caf|p%KMHa, OCTBapeHe Cy MpeTMOCTaBKe 3a KOHAYHO 
ypebete KpuBuuHompaBHe O6facTM y HOBOCTBOpeHOj ApxKaBu. Haj3na- 
YajHju Kopallu y TOM paBlly MpefyseTu cy y Manyaty MunnctrapcKxor 
caBeTa, KOjM je Tpajao of jyma 1925. roqmHe Jo allpuiia HapezHe roquue, 


83 Llnrarm npey3etu m3 yBa u3BeultTaja npod. 7p Muxauna Uy6uncxor of 27. anpuna 
wt 12. jyHa 1925. ronmue, Apxue Jyiocnaeuje, Dong: Munucrapctso mpage KJ; Bpoj 
dousa: 63; Opr. jequuuia: 3akoHoyaBHO Ofenmere; Ipyna, noprpyna: AJ 113; lonmua 
1925; Bpoj @acyuxne 37. Ha camom xKpajy apyror usBeurraja UyO6uucKu moxBabyje 
pag uucnextopa y Muuuctapcrsy mpaBge, Jocuda Kapuuha. 
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c O63MpoM Ha TO fa Ce TEKCT 3AKOHMKa Halllao y CKyMUITMHCKOj MpoLe- 
nypu. Ha dyHKyMjy MuHucrpa mpaBge Bpaha ce Mapxo C. bypuunh u 
y CKONy HacTaBKa M3paye mpojekta FoHocn Pemerwe Op. 66252 KojuM, 
yUpKOc MpoTMBbeHMMa, OCHUBa TpowlaHy ,,yx*xy Komucniy’.®** Y wen 
cacTaB Cy yIIIM CTaqHU YilaHOBM KPMBMIHO-lpaBHOr ofceKa CramHor 
3aKOHOJaBHor caBeta MuunctapctBa mpaBye u To: 4p Huxona Orope- 
mua (oTHpenceqHUK Croma ceqaMopuue y 3arpeby), 4p boxugap Map- 
KoBuh (upodecop Yuusepsutera y Beorpagy) u ap [lywan Cy6oruh 
(mpegceqHuKk Kacaymouor cyya y beorpamy). Kao ocHOBHM 3afaTaK ,,y>Ke 
KoMMciije* ompeheu je nocao yTBphusawa edbuHMTMBHOr TeKcTa Ka3He- 
HOF 3aKOHMKa, aI je MMHMCTap ycBojuo Mu upezor mpod. yp Muxauna 
Uy6nuuckor o norpebu 3ajeqHuukor pajja Ha MOjeqMHUM HOpMama koje cy 
»Y HajTelrboj y3ajaMHoj Bes. Tako je hypuunh, opum ucTuM peleHem, 
YWIaHOBMMa TpowlaHe KOMMCHje HalOKMO Ja ,y3My y UpeTpec upepyo- 
re ,,Ka3HeHOr 3aKOHMKa‘, ,3aKOHa O KPMBMUYHO-CyCKOM TIOCTyYHKy Mu 
»3aKOHa O McTynMma~ 3a Kpawesuuy Cp6a, Xppata u Cropenatia, Te Wa 
y MMa Ipermepajy wira jou Tpe6a ypagutu’, Kako 6m ce ,0BM 3aKOH. 
Tpeqio03u MormMu TopHeTM HapogHoj CkyNWITMHM WTO pe Ha pelleme u 
O3akoHerbe™. CBe je OBO yUMeHO KakO 6M Ce KO] OBMX 3aKOHa NOCTUIIAa 
carmlacHOCT ,,y HormeLy 3ajeqHM4ukKMx TepMMHa M ycTaHoBa’. OBy opsyky, 
mlo3suBajyhu ce Ha umtaH 133. YctaBa, MuHMcTap je WpaBgsao oKomHOUhy 
qa ,yciley, IpuMeve HejeqHakux 3aKOHa™ y [p»KaBM HacTajy ,,WITeTHe HO- 
cilequlle 10 WpaBHM X%KMBOT’, Te je 10 HeMy O70 ,,MOTpebHO fa ce ca 
M3jeqHadereM 3aKOHOAaBCTBa Y Hallloj [pKaBM WOxMTa’. OBOM Of/IyKOM 
cy 3aMebeHa ,,cBa paHuja pelea MunuctapcrBa upaBye 0 cacTaBy yxKe 
komucnje’®> a uctom je npezBubhexno pa he ce upsa ceqHuta HOBOdop- 
MupaHor Tena ofpxKatu 19. oxToOpa 1925. rogune y Beorpagy. DyuK- 
uujy Upeqcequuka TpowlaHe KoMMcHje ObaBpao je Ap LywaH Cy6oruh. 


84 Uy6uuckn y cBojoj kmu3n Hayy u npakrmunu KomeHtap Kpusmunor 3aKoHM- 
Ka" KPMTMKyje Wpellywirame payja Ha Fe:pMHUTMBHOM TeKCTY 3aKOHCKMX TpojeKa- 
Ta yKoj Komucuju. O6pasnaxyhu cBoje Hecnarate, OH HaBOAM fla y ,,1eMOM cBeTy 
UpojekTe HOBMX 3aKOHUKa uspabyjy yxKe KOMUCHje, a FepuHUTUBHY pepaKuNMjy Aajy 
mmpe KoMMcHje’, TOK je OBAKBOM OfIyKOM MMHMcTpa, Kpamesuna Cp6a, XpBata u 
CnopeHalla NocTaia HeraTuBaH Wpumep. Y HacraBky UyOMHckm HaBOgM Ja je KOMU- 
chija ycliela a USBPIIM NOjequHa TePMMHOMOWKA ycarallaBalha M NOMyYHU WpaBHye 
Upa3HUHe, alu je M JOHEMa M3BeCHe U3MeHE M JONyHe KOje cy MpoTMuBHe BehMHCKOM 
MMUUbeyY YWaHOBa KPMBMYHO-IpaBHOT ofceKa M WMpe KOMMCcHje, Mucnehu Ha 
IIPOMeHe y OKBUpy pyle KPMBUIHMX ela NPOTMB MMOBMHE M Ha yKUjlarbe NOmU- 
I{Mjckor Hay3opa y ,,1ompaBybeHoM mpojexty~. M. Uy6uucku, Hayunu u tipaxiiuunu 
Komeniuap, 9. 

85  Pemterbe (66252) muuuctpa pape Mapxa C. Hypuuuha og 13. oxro6pa 1925. ro- 
mune, Apxue Jyiocnasuje; Donn: MunucrapcrBo upaBge KJ; Bpoj dousa: 63; Opr. 
jequunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 113; Ioguua 1925; Bpoj da- 
cuymxkye 37. 
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EbeHo mpso 3aceyjabe, 0, yKyHHO Ba, je Tpajamo of 19. oxro6pa qo 07. 
HoBeMO6pa 1925. roqmue. IIpema maBeurrajy ca opmx cacraHaxa®® Komn- 
cuja je yciiema Ja 3aBpIM pay, Ha Mpeyory 3aKoHa 0 KPMBM4HO-Cy{}CKOM 
NOCTyNKy MU OmuiTeM Jlety Ka3sHeHor 3aKOHUKa, JJOK je IpeoctTaiM Mocao 
OCTaBbeH 3a HapeyHy ceynuuy. [pyro 3acefjame TpowlaHe KOMMCHje 
Tpajamo je of 21. meyemOpa qo 5. janyapa 1926. roquue. Tom mpuiMkom, 
mlocao Ha M3payqm FeduHMTMBHOr TeKcTa Ka3sHeHOr 3aKOHMKa, 3aKOHa O 
KPUBUYHO-Cy]{CKOM TOCTyNKy MU 3aKoHa 0 McTynMMa je OoKoHYAaH. Iloue- 
TKOM 1926. roquue ,,Komucuja 3a uspafy upojekta KasHeHor 3aKoHa’ je 
M3BeCTMa MMHUCTapcTBO fla Cy ,,cCBPLIMAIM M Mocao FakTUMorpaducatba’, 
Te cy MOciaiMm OpMrMHatHU puMepak, Ca MOTIMCMMa CBMX 4IaHOBa KO- 
MUcHje, M [pyr pyKonMc HaMemeH 3a cCiawe ,Hapogsnoj Cxynmrnnu 
pag wramnarpa®’” 


Tlopegehu ,,nonpapbenn mpojexar~ m3 1926. roquue,®® Kako ra je 
Ha3suBao Uy6vHcKH, ca HaljpTom ,,Ka3HeHor 3aKoHMKa™ “3 1922. rogmue, 
MOxe ce 3aKbyYIMTU Ja je OH MpeTpmeo Make MogMduKaMje, yupKoc 
MHOroOpojHuM cyrecTyjaMa caypxKaHUM y MMUbeHuUMa. TpoutaHa KO- 
Mucuja ce OAIyAMa a 3aKOHMK Moe y FBa OCeKa: ONLWTM M MoceOHN. 
Tlopey, OBe OCHOBHE, y ,,0lpaB/beHOM® HallpTy cycpehemo u nojene Ha 
HaciloBbeHe rape (yKynHO Hux XXVII). Hosuny, mnopex, cucTrematu3a- 
uuje Ha of[ceke, IpeyctaBba u yBohewe nogsHacnoBa y OKBMpy MojeyquHMx 
rjaBa. Kaya je ped O OMMITeM Jeny, Huje TouN0 Fo Behnx ofcTynata. 
V3 yBoquux oppenaba, y apyry rmasy®? cy npe6ayeHe Hope Koje ropope 


86 VUspemraj TpounaHe Komucnje of 31. oxro6pa 1925. rogqune, Apxue Jyiocnasuje; 
@ouy: Muuucrapcrso upasye KJ; Bpoj doxga: 63; Opr. jequuuiya: 3aKoHoaBHO 
onemere; Ipyna, noprpyna: AJ 113; Toquua 1925-1926; Bpoj dacumxne 37. Ha ca- 
craHky 4. HoBemOpa 1925. roqMHe KomucHja je MoHeNa jeqHOrmacHy OflyKy fa ce 
HapegHa cequMua ofpxu 21. eyem6pa. Munuctap upapye je Ty ofykKy NOTBpyMo 
cBojum Pemerem (81231) of 14. qenemO6pa 1925. rogquue. IImrate xoHopapa ua- 
HOBa KOMMCcuje je pellieHo Ha OCHOBY OfyKe MuHMcTpa (71168) of 4. HopemOpa 
1925. roqune (ucumaheno Mapxosuhy u Cy6oruhy no 5.000 guuapa, a gp Huxonu 
Oropenuyn 11.400 qunapa) m Peuterba (6049) of 29. janyapa 1926. roqmHe, KojuM 
je upeapubhena ucnmara 30.640 quHapa yp Oropenunu, AoK je 3a ocTany ABojuLy 
ogpebena ucnmata 25.000 qunapa. Komucuja je mmuuctTpa OOaBecTusa 0 KOHATHOM 
3aBpIleTKy pajla Ha IIpOjeKTMMa 3aKOHAa M3BellITajeM Of 5. janyapa 1926. roqmue. 


87 VUspemraj npeqcequuka Komucuje ap [ywiana Cy6oruha of 22. janyapa 1926. ro- 
amue, Apxue Jyiocnasuje; Donn: MuuucrapcrBo upaBge KJ; Bpoj dousa: 63; Opr. 
jenuunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 102; Ioguua 1926; Bpoj da- 
cuymKyie 34. 

88 Ilpeqnor KasHenor 3axouuka 3a Kpamesuuy Cp6a, Xppata u Cnopenaya, Cry>x6e- 
HO u3yjaHe Munucrapcrsa upapye, [pxaBHa wTamnapvja Kpamesune Cp6a, XpBa- 
Ta u Cnoseuaa, Beorpag 1926. 

89  Ilpeocrane rmaBe ommiter Jena cy HactoBeHe Ha cnegehu Haun: III ,,KasHe%, IV 
»Mepe 6e36eqHocTH’, V ,,OqMepaBibe KasHM’, VI ,,Crunaj Bulle KasHeHUX 3aKOHN- 
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o qeo6u KpuBuuHux jena (,,KpuBu4Ho Jeno u yanHuaty’). Tom raBom 
cy caja o6yxBahene u HopMe oO ,,noroq6m KpuBM4He OATOBOpHOCTU uM 
KaoKHUBOCTH (epuHUcabe yMMUbaja, HeXaTa, CTBapHe M MpaBHe 3ayly- 
qe), MalOyIeTHMMMMa, IOJCTpeKaBabby, OMaratby, M HOpMe O TOKyajy. 
Ilopea mpoMeua y cuicTeMaTM3allMju IpBOr Of{CeKa, IIpMMeTHe Cy M Matbe 
jesuuke usmene. Viqentmune uHTepBenuMje cy UpvicyTHe u y creuMjar- 
HOM Jjevly, y3 3aMeHYy peyjocieya NojeqMHUX rpyla KPMBMUYHMX Jesa, Ipo- 
MeHy HacyloBa (HIIp. paHuja rapa XXV ,,KpuByuHa Jena IpoTuB jaBHOr 
3f]paByba\ je IpewMeHoBauHa y ,,KpwBiuHa Jena MpOTMB OMMITer 3{paBba~ 
XXID), cnajate rapa (objequmenue cy ABe rpyle KPUBMYHMX ema U3 raBe 
XXIII ,,Kpusvuna jena pots mm4He croboze“ u XXIV ,,Kpusmuna jena 
IIpOTUB IM4He CMTYpHOCTM” y jeqHy rmaBy, XXI, nog HacioBom ,,KpuBy4y- 
Ha [lela IpoTMB 7M4He cmobose uM curypHoctTu"), yBohere MofHacmoBa y 
rpylly KpuBM4HUx Jena IpoTuB MMOBMHe (MosHacnoBMMa cy ObyxBaheue 
Hope 0: Kpahu u yraju, pas6ojHulTBy “ mw3HyqM, UpeBapu u OaHKporT- 
CTBY, JIMXBapcTBY, UrpaMa Ha cpehy u omrehermy tyhux crBapu u uMo- 
BMHCKMX MHTepeca) U y3 Opucate XXXI rmaBe mpojexta u3 1922. rogn- 
He (,,KpupmuHa fea CBeLITeHMuKa MpoTuB ciyKOeHe FyKHOCTU™). Camo 
Ba KPMBMUHa [lela U3 OBe pyle cy Mpey3eTa M CBpcTaHa y KpMBM4uHa 
ea mpoTus ciyxK6eHe Dy2KHOCTU. YBaxKaBajyhu KpuTMKe CTpydmbaka 0 
MYy/TUKOHecnoHamHocTu KpabeBnHe, y2Ka KOMMCHja je 3aMeHMIa U3pa3 
»CBeELITCHMK TepMMHOM ,,BepCKM IIpeqCcTaBHUK’, y3 3a[]poKaBalbe Hero- 
Be K@KIBMBOCTM y TPM Cily4aja: aKO ,,He yBefle y KlbMre BeHUakba, CMp- 
Tu Mu pobewa“ (un. 386), aKo BeHYa Mua ,,u3Mehy Kojux Opak 0 3aKOHy 
Huje FonywteH (471. 387) u ako ,,3a NOAMTMUKe WMWbeBe ynoTpebu CBOjy 
qyxoBuy BalacT“(a7. 388). ToKom paja Ha ,,No0mpaBybalby Ipojekta~ Hcy 
y3eTe y o63mp MHoroOpojHe mpumepbe, aK HM OHE HajOpojHuje, MONyT 
IIpoTecta CBUX IpaBHUX CTpydbaka ca No_pyyja bocue u Xepyerosuue, 
O HeEOMXOHOCTM yBaxkaBatba CHelMPMYHOCTM MYCIMMaHCKMX IIporMca o 
Opaky. UnaH 285. je ocrao cylITMHCKM HeIIpoMebeH. 


Ilo npujemy KoHayHor pyKormca Hberopo BenmyaHCcTBO Kpayb AmexK- 
cauyap I Kapahophesuh je Yxasom 6p. 10877 o9 16. debpyapa 1926. 
rowuMHe, 10 pesqory MMHMCTpa WpaBye, a HaKOH cacnyuiama Munuc- 
TapcKor caBeTa, oBzactuo Mapxa C. Hypwunha ya nopHece HapogHoj 
Cxynutunn Kpamesune Cp6a, Xppara u Crospeualja ,,Ha pellaBawe” 
IIpegor ka3HeHor 3akKOHMKa 3a Kpamesnuy Cp6a, Xppata 1 Cnopenatia. 
Y HapegHa gBa Jana hypwuuh mpenaje y ckyMuITMHCKy Mpouesxypy uper- 
nor 3aKOHa y3 MouI6y Ja Ce O HeMy, MMajyhu y Buy NoTpeby WTO Opxer 


Ka M KpuBM4HMx pena’, VII ,,Ycnosua ocyga‘, VIII ,,Kpupyaua gema ocyheunxa’, IX 
»dacTapenoct’, X ,On06pere, upegmor u upuBatTHa TyxK6a“ m jefaHacTa raBa je 
HacmloBybeua Ca ,,lloppahaj mpaBa (pexabumuraryja)~ 
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u3jeqHaverba 3aKOHOJaBCTBa, Ofy4yje 10 Kpahem nmoctynky, upezBube- 
HOM wWiaHoM 133. YcTaBa“. 


IIlponpatruuM axtom Hypuuuh je obaBectuo upeycezHumTBO Hapo- 
He ckymuiTMHe fa he o6pa3moxerme Mpeora 3aKOHa M cBa ,,loTpeb- 
Ha OOjaliibera” Jat ,,yCMeHO, IpMMKOM Wperpeca weroBor y 3aKOHO- 
aBHOM opOopy, Brag noBepennuk r. Ap Lywian Cy6oruh, npeacequux 
Kacaimonor cya y beorpayy, Koju je Ha OBOM 3aKOHCKOM IIpeIOry Kao 
yylaH KoMMcuje payno’.”° 


Jjo sactoja y "peTpecy 3aKOHcKor pepora Foa3su 3aTO UITO je, 10 
3akibyuky Cexyuje 3aKoHogaBHor of6opa Hapogue ckynuiTMHe, cam 
TeKCT 3aKOHUKa 6u0 MarbKas. Hamme, WIaHOBM OBOL CKYIMUTMHCKOr Tesla 
3aXTeBaM Cy Of] peCOpHOr MMHMCTapcTBa ja HalO%KU WiaHOBMMa KOMM- 
cuije ,,Jja ce ipema3sHa Hapehera WTO IIpe u3paje u FocTaBe y pay, 3aKo- 
HOJjaBHOM OfOopy, ofHOCHO Cexyuju". Munuctap je ofMax Ho mpujemy 
qouuca Cexunje, ynyTuo Mon6y upenceqHMmTBy HapogHe ckymmTMHe 
»lla ce paj| Ha peTpecy mpeqiora KasHeuor 3akona 3a Kpamesuny Cp6a, 
Xpsata u Cnopenatla, kof, 3aKoHOgaBHor OfOopa, OAMax HacTaBM, Kako 
6m ce WITO Hpe AOWIIO FO OsaKoHera™~ u ObaBelTewe Ja je ,mpesqy3eo 


HYy2KHe Mepe M WIaHOBMMa KOMMCHje CaonmuuTno, fa M3spajje LITO pe rpe- 


masHa Hapelera‘.?! 


Komucuja 3a u3payty mpefyiora Ka3HeHOr 3aKOHMKa yOps3o je uspann- 
ja ,lpemasHa Hapeherba’, o uemy je ap Cyboruh usBectuo 3acTymHMka 
Muunctrapcersa mpasye Munana Cumonosmuha.”? 3aKoHcKom mpenyory cy 


90 Yxa3 Eberosor BemmuaHcTBa Kpawba Anexcangpa I Kapabophesuha (10877) of 16. 
deOpyapa 1926. ronmHe u MpompaTHM akT MuHUcTpa MpaBge Ap ymava Cyboruha 
og 18. he6pyapa 1926. roguue, Apxue Jyiocnaeuje; Pong: MunuctrapcTBo upaBye 
KJ; bpoj doxpa: 63; Opr. jequHuua: 3aKoHOfaBHO Ofemerbe; Ipyna, nogrpyna: AJ 
102; Tonmua 1926; bpoj dacuuxze 34. 

91 Jlomucu Cexunje 3axonogaBHor of60pa Hapogue cxynuiTuue (axt 54) 1 MuHMcTpa 
mpapye of 8. m 20. Maja 1926. rogune, Apxue Jyiocnaeuje, Dong: MuxnuctapcrBo 
mupasge KJ; bpoj pouza: 63; Opr. jequuuua: 3axoHoyaBHo Ofemerbe; Ipyna, nomrpy- 
ma: AJ 113; Togmua 1926; Bpoj @acum«ne 37. Ipema nogaymma caypoKaHUM y apxuB- 
ckoj rpalu fo ycopaBalba NoctTymka mpetpeca ouro je u 360r MosHOUIerba OCTAaB- 
Ke mpegceyquuka Cexuyje gp JIaszapa Mapxosmtha, ,,360r ofmacka Ha Kondbepenujy 
3a pasopyKalbe’, O UeMy je MMHMCTapcTBO ObaBellITeHO FonMcom of 20. maja 1926. 
rogmue (Apxue Jyiocnasuje; Donn: MuuuctapcTBo upaBge KJ; Bpoj housa: 63; Opr. 
jequunua: 3aKoHofaBHO Ofemere; Ipyna, nogrpyua: AJ 113; Ioguna 1926; Bpoj da- 
cyukie 37). Cygehu no KacHujumM foKymMentuma Cexumje, More ce 3aKbyIUTU Wa 
octaBka Mapxosntha Huje yBakeHa u fJa je OH HacTaBMo pajl Ha Wpeory. 


92 ,,Ja cam u3paquo NoTpebua ,,upemtasHa Hapebera Koja ce cayjpxKe y ulaHoBUMa 393- 
401, u Koja Tpe6a cmatpaTu Kao npopyx*ere IIpeanora KasHenor 3axounka“ - V3- 
BeulTaj Ap Jyuiana Cy6ortuha 3actynuMky MunucTpa mpaBye Munany Cumonosuhy 
on 23. jyHa 1926. rowmHe My HacTaBKy IMTaTM Mpey3eTM M3 pyKOMMCca ,,MpenasHx 
Hapehewa’, Apxue Jyiocnaeuje; Pouy: MuunctapcrBo upasge KJ; bpoj mouaa: 63; 
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upupopare oppenbe (ykynHo 9 utaHoBa of 393. fo 401.) cmegehe caypoxn- 
He: ulaH 393, roBOpU O CTYIaby 3aKOHa ,,y 2KMBOT 10 McTeky jeqHe rowqMHe 
Of Java Kaya ra Kpam notmmure’, wiaH 394. mponMcyje ja ce OBMM 3aKO- 
HOM »VKMAajy CBM onmiTu Ka3HeHu 3aKOHMUM M37qaTu panuje 3a TojeyquHe 
Teputopuje cayjattwbe Kpamesnuue’, aay 395. yraphyje npecraHak Baxkerba 
»CBUX [[PyIMX 3aKOHa M 3aKOHCKMX IpomMca” KojM peryMily ,ucTy upa- 
BHY MaTepljy’, W1aHOM 396. KOHCTaTyje ce HacTaBak BaKelba HOpMM Boj- 
HOF Ka3HeHOr 3aKOHMKa Kpaybesune Cp6nije (1919. rogue HeroBo IpaBHO 
ejcTBO IIpowmMpeHo Ha eny TepuTopujy Kpamesune) u 3aKoHa O WITaM- 
IM, Upu YeMy y OfHOcy Ha O6a OBa 3aKOHa ,,0Baj 3aKOHMK MMa Cy KUT 
3a OCHOBMLY y Mormeyy OMMITMX Hadema’, WIaHOM 397. MpomMcyjy ce Marbe 
u3MeHe BojHor Ka3HeHOr 3aKOHMKa, W1aHOM 398. Mabe M3MeHe 3akoHa O 
WITaMIIM, ycBajalbeM IipeqyioxKeHor lana 399. FoWI0 6 FO yKujakba Moje- 
WMHMX ofpefaba 3akonHa O 3allITUTM jaBHe be36eqHOCTU M WOpetKa y Ap- 
*KaBU, Woueror 2. aprycra 1921. roqmue (mpego%KeHO 6pucarbe yjlaHosa 1, 
2, 6, 7, 8 u 9, “3 MpBor OfebKa VM unaHa 19. Apyror ofewKa), utaHom 400. 
mpeyBubeuo je a yKOIMKO 3aKOHOM MojeyqMHa KpMBMuHa jea HUCy CaHK- 
IMOHMCcaHa, OHja MOKe Wohu WO HacTaBKa BarKelba ,,JIOKa/IHUX 3aKOHa™ 
KOjM aTO Te1O MHKPMMMHMIULy, UM utaHoM 401. 3amoBehexo je Baactuma 
[ja 10 OBOM 3aKOHy ,,OCTyMajy, a CBMMa M CBaKOMe JJa My Ce NloKOpaBajy’. 
Ogjykom 3aKoHoyaBHor of6opa Hapogue cxymuTMHe Kpamesune 
Cp6a, Xppara u Cropenatia 3a upeyceqHuKa Cexynje je u3a6pau gp Jla- 
3ap Mapxosuh, a 3a cexpetapa gp banxosuh. IIpeocranm unaHoBu oBor 
CKyMITMHckKor Tena 6Oumu cy: B. M. onosuh, ap Anexcangap Mujosuh, 
Axugpej Kenemuna, M. C. Mocxosmesuh, hypa Kpnanuh u gp Xonap. 
Cexuuja je upetpec IIpeqnora Ka3HeHOr 3aKOHMKa 3alouena 27. alipy- 
a, a CBO] pay] KOHaYHO je 3aBpuiuna 26. jyHa 1926. roquHe. YkyMHO je WO 
Tajla OpKaHO TpvHaecT cegHuua. Mehytum, Kako cy lpemasHe ofpenbe 
HakHajjHO u3pabheue, Ouso je HeOMXOMHO Ja ce 3aKaxKe jOUl jefaH cactTa- 
Hak Cekiuje, Koju je  ofp»KaH 29. oKTOOpa ucTe roquHe. IIpummKom ko- 
pekuMje ipefyiora, 10 peauma Mapxosuha, Bono ce padyHa ,,KaKO 0 113- 
BeCHMM YTBpheHuM IIpMHuMiMMMa MojepHe HayKe Ka3HeHor lIpaBa, TaKO 
M O ObjaliweHuMa Koja je Wao Baagquu generat r. ap Lyman Cybornh*. 
CxBecHM uMmeHULe fa je YecTa pakca ja ce 3AKOHCKM TeEKCTOBM, KOjM Cy 
pesyiTaT pafla WpaBHMdkKe CTpyKe, Jerpagqupajy KacHujMM UHTepBeHINja- 
Ma HapofHUX TIpescTaBHUKa y JIerMciaTMBHO} BaCTU, KOju y HajBehem 
6pojy ciyuajeBa HeMajy HM OCHOBHOr MpaBHMUKOr Obpa3s0Balba, WIaHOBM 
Cexuuje cy y u3BellITajy HaBenM Ja cy Ce Tpy {MM ,,Ja He MOKBape HU OHA} 
pea, HM OHY IOrMKy, HU OHY JOCMeHOCT, Ca KOJOM Cy pefaKTOpM oBora 
Upojekta cacTapuim HoBM KasHenu 3aKoHuk". Hapemm cy qa cy roroBo y 


Opr. jequnnuua: 3axoHofaBHo ofemere; [pyna, nogrpyna: AJ 113; loquna 1925; Bpoj 
dacynxze 37. 
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UeIMHU UPMXBaTMIM MpeWIOKeHM 3aKOH ,,HalllaBLIM fa je OH DOOpo m3- 
pabeu mu ja npeyctTaByba He camo jefjaH Halipefak y Nlormepy u3jeqHarera 
Haller Ka3He€HOr 3AKOHOJAaBCTBAa, HeTO VM fja lO KBasIMTeTy O3Hadyje DO- 
Our 3a Hallly ajMMHMCTpalMjy u Hale cyycTBo’. Umajyhu cBe To y Bupy, 
Cexynja je mpeqioxusia 3aKoHOfaBHOM OfOopy fa U3BPLIM U3MeHe M 10- 
Hye Mpeqiora ,,cMTHUjer 3Hadaja WIM peyaKuMjcke upupoge”. IIpomene 
Beher 06™Ma OHM Bpllie KO, HOPMM KOjuMa ce peryMule U3Bplewe Ka3- 
HM. Tako ce 3aylaxKy la Ce U3Bpllere CMpTHe Ka3He He BPIIM BellabeM, 
Beh ctpembatbem, Boyehu pauyHa ,,0 HaposJHUM Ha3OpmiMa VM CXBaTarbM- 
Ma, Bepyjyhu ja je oBaj HAYMH M3Bplera Ka3sHe MIPMKapHUjM 3a Hallly 
3empy. Cekywja je IpeqioxKusia a Ce KO Ka3He MMiWerba Clobose, yKuHe 
BeuNTa poOuja u 3aMeHu pobujom yo 20 rogquua. Y oKBMpy M3BellTaja ce 
U3HOCM MU CHeuMpM4HO TyMayebe ycTaBHe ofpenbe Koja rapaHTyje wedy 
[pKaBe IpaBo MOMMs0Barba, CMaTpajyhu fa Ou ce 3ay{poKaBalbeM ,,BeuUTe 
po6uje“ oo npaBo Kpaba orpaHMuso, Te KOHCTAaTYjy ,,Jja Ce 3aKOHOM He 
MOxe OrpaHMuaBaTM MpaBo MOMMIOBarba KOje je YcTaBOM HOpMUpaHo’. 
Koy, ofMepaBatba Ka3He (utaH 59.) cyrepuicamm cy Opucatbe cTaBa 3. 3a- 
pay, MOWITOBara HaYesa jeyHakocTu rpahana mpen cyfoBuma. Y normeny 
ompeyaba rape VII, koje cy mpeyctaBbane noKyulaj ypelhewa ycoBHe 
ocyfe, WIaHOBM CekyMje cy OcTamM Ha NosMyMjama Mpeyyiora 3aKona, fa 
ce OBaj MHCTUTYT MO%Ke IPpMMeHMTM KO], CBMX KPMBMYHMX ela, IPUTOM 
,»OHOalMBIUM Ipefior 3HaTHe MabMHe, KOja je xTemla Ja OrpaHuuu Upu- 
MeHy yC/IOBHe Ocyyje CAMO Ha Mabe BaKHa KpuBMHa Jena’. Y 3aKbyuKy 
oBor emabopaTa HaBOLM Ce ,,JJa je MCHMTMBalbe NOMeHYTOr UWpojekta Bp- 
WIeHO Ca CBOM HOTpeOHOM 1axKHHOM M 6e3 MKaKBe IpMMece MapTMujcKMx 
WIM [pyrMux MOMeHaTa’‘, Te je cTora 3aKOHOgZaBHOM Of6opy MpeyorxKeHO 
» [ja IpMMU 3aKOHCKM Ipepyior Kako La je OH ycBojmo~.”? Ha cepHutama 3a- 
KOHOaBHOr on6opa, O]PKaHMM Kpajem 1926. m NoweTKOM 1927. roquHe, 
BehuHa lpepoxKeHUx U3MeHa M JONyHa HMje ycBojeHa, Te je ofO0p opsy- 
quo JJa OCTaHe IIpM Bep3iju pyKolMca TpoulaHe KOMMCHje. 


6. 3AKJbYUAK 


IIpemya je KPUBMIHO-NpaBHM ofceK CrTamHOr 3aKOHOMaBHOr CaBeTa 
MuuucrapctBa mpaByge mpeg, cobom mmao Beh roToB TeKCT MpojektTa 3a- 
KOHUKa M3 1910. roqMHe, pay, Ha 3aKOHMKy je Tpajao HemoTpeOHO Ayro. 
Y3pOK TOME IIPBCHCTBEHO J1€2%KM y CAMOM IIOCTYIKy HberoBe Mspajle, Cayp- 
JKVHMN ynyhennx KpUTMKa UY NOAMTMAKUM OKOJIHOCTMMa. 


93 Visasemraj Cexyuje 3axonogaByHor of6opa Hapogue ckynmmTmHe Kpamesune Cpba, 
Xppata u Cnopenara of 27. aripuna 1926. roqune, Apxue Jyiocnaeuje; Dong: Mu- 
HUCcTapcTBO mpaBye KJ; bpoj douya: 63; Opr. jenmunya: 3aKoHofaBHO Offerberbe; 
Ipyna, nogrpyna: AJ 102; Topmua 1926; Bpoj dacyuxse 34. 
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Tlouvepiim Of, OCHMBarba IIpBe yxKe KOMMCHje, Ipeko dopmupatba 
CramHor 3aKOHOJaBHOr CaBeTa M KPMBMUYHO-IpaBHOr ofceKa, oppehu- 
Balba WlaHOBa WIMpe KOMMCMje, FOCTaBe Hal[pTa Ha M3jalimerbe appe- 
caTuMa M3 peitera 47400 of 9. cemremO6pa 1922. roqmHe, aHTaxKOBatba 
Muxanuna UyOunckor ca 3ajjaTKOM aHalM3e MU caxkeTOr IpeseHTOBalba 
calpKuHe yiyhenux emabopata, KOHCTMTyucalba TpowlaHe KOMMCH- 
je pay ycarmamiaBatha JepMHUTMBHOr TeKcTa u ynyhuBata mpojeKta y 
CKYMIMUTMHCKy Ipouesypy, cBe je BOMM10 KOMIVIMKOBalby lIpoepype. 

YcnloxKbaBalby MOCTyMKa Uspaye FOWaTHO je FoUpMHena MHOrobpo}j- 
HOCT MU KBamMTeT yiyheHux KpviTuKa, jep Cy No3sBaHe ycTaHOBe UM paB- 
HM CTpyymballm yrmaBHOM VM3HOCMIM HM3 TpMMeyjaba Makber 3Hayaja. 
Oue cy ce Tuame HOMOTEXHMYKUX pelllerha, paciioHa Ka3HM MIM CUCTe- 
MaTusaluje. IIpeseHToBateM caypoxKUHe M3HETMX KPMTMKa U HUXOBMM 
mopehetem ca TeKcTOM peyora u3 1926. roquHe u 3aKoHMKa u3 1929. 
TOUMHE, jACHO Ce MOXKE 3AKLYYMTM [a OHE HUcy MMase Beher yTuyaja Ha 
TeKCT 3aKOHMKa. To ce Haj6obe BUAM Ha UpMMepy KpMBM4HOr Fela DBO- 
OpauHoctTu (uaH 285.) re je MOCTOjao KOHCeH3yC CBMX MHCTUTYHMja 
TIpaBHUXx CTpydibaka Ca Noypyuja bocne m Xepyeropuue, ja je HeOMmxoy- 
Ha M3MeHa Mpeqoxenor wiaHa, cBe 360r cheyMpMdHOCTU 3aKby4erba 
Opaka y McilaMy, a KOju je OcTao HelpoMeweH. OBaKBO HeyBarKaBalbe M13- 
HeTMX KPMTMKa CBaKaKO jecTe M MOCcweqMla KOMIVIMKOBaHe IIpolesype, 
Koja je IpenBubana KOHUM3HO IIpMkKa3MBalbe CBX MMIberha y POpMU 
U3BellTaja Of, CTpaHe jeHOr YOBeKA, a KOjM je KacHMje Tako unTpupaH 
WOCTaB/baH WIaHOBMMa KOMMCHje KOjM Cy pajiMim Ha CAMOM TeKCTY 3aKO- 
Hnka. JJa cy ayTOpM 3aKOHMKa HelOCcpegHO aHamMaupain caypxaj Kpu- 
TUKa CBakakO 6M NOcao Ha U3pay[M 3aKOHMKa [ye NOTpajao, amu Ou u3- 
BecHe UpmMmeybe Ouse ycBojeHe. 


Kaga je ped o yruuajy HommTm4kux 36MBalba Ha MOcTyHak yHudn- 
KalMje, MOry CarmefqaTn U3 WBe TepciekTMBe. Kao mpBo, y cep erseky- 
TUBHE BACT IIpMMeTHe Cy CTamHe TypbymeHUMje, jep Mako cy M360pn 3a 
HapogHe NOciaHMke Ofp»xKaHM camo 1923. mu 1925. roqmHe, y MepMony of 
OcHUBalba KpamesctBa Cp6a, Xppata m Cnopenaya 1918. rogue ma cBe 
no yiyhnpatha 3aKOHCKOr Wpeyyiora y CKyMITMHCKy Mmpowelypy, yKyu- 
HO je I1poMetbeHo cegamuaect MuuncrapcKux capeta.”* Y3 cramHe cmeHe 
Byala UM MMHMCTapa TpaBse HECYMIMBM JOMpMHOC OfyroBlayery Tau 


94 Ympkoc HecyMHMBOM 3Hatajy Koju 6u yHubuKayuja KpPUBUMIHOr UpaBa, amu u WpaBa 
youre, uMayia Ha ycllocTaBbate Behe KoxesMje y [pKaBM, U3 3alIMCHMKa Ca cep- 
Hula Koje Cy y HapesHUM TOsMHaMa Of[pxKaBaHe MOXKEMO TIPUMeTUTH fa je WUTabe 
eNMMUHMcalba WpaBHe pa3HOMKOcTU 6us0 cllopegqHO M caMo ce IOBpeMeHO Hasa- 
310 Ha JHeBHOM pexy. Bune 0 Tome BuyeTu: Huxona )Kytuh, Jby6ogpar Tumuh 
u Baaroje Ucaunosuh, 3atucnuyu ca ceguuya Munuciiapcxoi caseiia Kpameeune 
Jyiocnasuje, Cnyxx6eun mnct, Beorpay 2002. 
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cy mw MehyHanmonanHn cyKo6u.” Hbvxosm gaye cexky y qeBeTHeacTn 
BeK M Be3aHU Cy 3a MOCTOjawe pasIMIMTUX KOHWeMUMja jy2XHOCIOBeH- 
CKOr jeqMHCTBA, a CBOjy IyHy KYIMMHalMjy JOCTMKy y pactipaBama 0 06- 
MMKYy [jpxKaBuHor ypebhera, pe mpormaiersa ,,jeqMuHcTBeHor KpasbeBcTBa’, 
aml My WOCTYNKy JOHOMeHa ycTaBa. 


Hacipam cBux oBMx moTemKoha ctTajana je noTpe6a 3a yHuduKa- 
I{MjOM KPUBMYHOMpaBHUX HOPMN, KOja je Of, CTpaHe Bilajajyhux crpyKTy- 
pa mocmatTpaua ul Kao cbakTop y NocTu3aby JOfaTHe KOXxe3sje HOBOOdop- 
MmbeHe [pxaBe. Ilopeq Hy2KHOCTU M3jeqHayeHa Mpornca, opmyuyjyhu 
MOJCTpeK 3a JOHOMWeHe HOBOF 3aKOHMKa Ipef[CcTaBsbao je U pa3sBoj HayKe 
KPMBUYHOr TpaBa TOKOM pyre momoBunHe XIX u y IpBMM JeleHujama 
XX Beka. Hbyme je crBopeHa norpe6a 3a JOHOUIeHeM HOBOr KpMBM4HOr 
3aKOHNUKa, y KOjM je TpeOano fa Oyfqy MHKOpNopupaHuM cBM HOBOHAaCcTa- 
mM WHCTUTYTH. Ou cy Oui M0, pacupaBa MpeycTaBHUKa pasIMYUTMx 
WKO/1a, HOYeBINM Off KMaCM4He, KOja je CKOPO WeNOKyNHy CBOjy Maxkmy 
ycpeycpeyquia Ha IMTarbe 3104MHa, y3 NOTMYHO 3aHeMapUBalbe OKOMHOC- 
TMU Koje TOBope FO UsBplieHa KpUBMUHOr Jena. VutTepecyjyhu ce ynpaBo 
3a Te (baKTOpe MIpBO Ce OCHMBa KPUMMHAIHO-aHTPONOMOMIKa WKOMAa, Koja 
je y3poke nojaBe ,,3104MHIa~ Buena y onpehexum ypohenum unHnouu- 
Ma, Jja 6M HaKOH Tora HacTasla MM WIKOMa ,,HaydHOr couMjanM3ma’, Besyjyhu 
ce 3a [[pylITBeHO KylacHe yspouHnke. IIpepasunasehu ope KpajHocTu u 
3ay3MMajyhu KOMIpOMMcHe Mosuyuje, CBOj JOMPMHOC [laybeM pa3sBOjy Ha- 
yke KpMBM4HOFr IpaBa flayle cy HeO-KlacM4Ha M COMMOMOUIKa WKosa.”° 


Yruuaj Ha POpMyiMcawe KPUBMYHOMpaBHUx HOpMM y KpameBunu 
Cp6a, XppaTa 1 CnoBeHalla OBe WIKONe Cy BPLIMIe MHJMpeKTHO, IyTeM 
MHOCTpaHMX KPUBMUYHMX 3aKOHMKa y KOje je YTKaHO HMXOBO yuere. Beh 
IIpBM CplcCKM KPMBMYHM 3aKOHUK y XIX Beky 3a CBOjy OCHOBy MMa Ipy- 
CKM 3aKOHMK, KOjM je CylITMHCKM Oo KoNMja PpaHuycKor. YutMB yyewa 
pa3HMXx WIKO/Ia M3BplleH je Ha FOMahe 3aKOHOaBCTBO M TIpwIMKoM MM- 
calba IpeTmpojekta m3 1910. rogquuHe, Ko, Kora CMO Hamm Ha 3aBMc- 
HOCT Of] HOPBELIKOr M PyCKOr 3aKOHMKa, JJOK je UpojeKaT u3 1922. ronmHe 
6uo pabex no yrieqy Ha WBajyjapcKu 3aKOHMK M3 1918. rogquHe. VM kog 
lpeqiora 3aKoHNKa M3 1926. roquue, Koju he y3 nemumMuuHe MopMduka- 


95 opex mehyHaymonanuux cyKo6a y KOHTeKCTY yTMaja MOMMTMIKUX 36MBakba Tpe- 
6a NOMeHYTM UM HojaBy pasHux TOTaIMTapHUXx UpeonorMja, IpBeHCTBeHO KOMYyHM- 
3Ma Mt cpalm3Ma, Ca KojmMa ce cyouaBana u Kpamesuna Cp6a, Xppata u Cropenarya. 
Ilo peunma mpodecopa Cao6ogana Jopanosmha one Hucy Ouse HuUITa Apyro Hero 
»HOBO M3fjabe MakuaBemu3Ma." Cro6ogau JoBaHosuh, O moimanuitiapu3my, CaBe3 
cplickux 3agpyra ,,Ocnobobere’, Tapus 1954, 8. 


96 Bue o pasBojy HayKe KpuBMuHOr MpaBa BuyeTu: M. Uy6nuckn, [pobnem usjeg- 
Haueroa tipaea y yjegutvenom Kpameeciiey Cp6a, Xpeaitia u Cnoeenaya u ocnosne 
ogpegbe tipojexiua cpiicxoi Kasnenoi saxonuxa, Tena Kou a.n, beorpag 1921, 9. 
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yuje OuTM O3aKoHmeH 1929. royquHe, IpuMeTaH je yTUMaj ayCTPUjcKoT, He- 
Ma4KOr M YeIKOr 3aKOHMKa, Kajla je ped O CUCTeMaTU3alNju. 

Tlopey, aHanuse yTulaja MHOCTpaHMux pelea Ha FOMahe 3aKoHO- 
WaBCTBO MHCMCTUupanM CMO Ha IpeseHTOBaly CBUX KOHTMHYMTeTa U 
HUCKOHTMHYyMTeTa KOje Cy HOHOCMIM IpeTupojeKaT, UpojeKTU Uu Mpepor 
y OWHOcY Ha 3aKOHUK U3 1860. ronmHe. Hapemthemo camo mpumep IpBo- 
OuTHOr OCTyNatba Of] TPUXOTOMMje KPUBMYHNX Jena y CPpIICKOM IIpojek- 
Ty u3 1910. roquHe, qa Ou ce KacHUuje MpMMKOM IMcala WpojeKta M3 
1922. roqMHe ayTopu BpaTuiM UpBobuTHO} Nosenu, upM uemy je Tpe- 
6ano fa HallpTOM KpUBMIHOr 3aKOHMKa Oyfy MHKPMMMHMCaHM 3/10UMH- 
cTBa M UpectTynu, a ucrynu 6u 6uan upenyuiTeHu 3aceOHOj 3aKOHCKOj 
peryiaTupn. OBMM pajloM cy Mpesouena MMUWbera WIaHOBa pasiMun- 
TMX KOMMCHja KOjMMa Ce OHM yIaBHOM HeraTMBHO U3jalliHaBajy O 3ayp- 
%KaBalby CMPTHE Ka3He, a KOja je 3aj[p»KaHa yIIPKOC HUXOBOM Hecylarapy. 
3aHMMIbMBO je Ta Cy Ce Y IPBO} y2KOj KOMUCH)M Of YeTMpu uaa, 4aK 
TPM M3jacHMla HeTaTMBHO UNIM y3fpxKaHO MOBOJOM OBe KPUBMYHE CaHK- 
yMje, a fa je OHA yYIIpKOC TOMe HecMeTaHO OMIcTayla 4aK M y NoOMpaBybe- 
HOM TeKCTy pojekta m3 1911. roquHe, a cBe JO O3aKOmerba M3 1929. 
roquue. 3a pasiMky Of| KOMTMHYMTeTAa KOjM je MOCTUTHYT 3afpxKaBarbeM 
CMpTHe Ka3He, y3 IPOMeHY Hada M3Bpllera, KOM NOjeyqMAUX UHCTU- 
TyTa, KaO WITO je HIP. NOAMIMjCKU Ha30p MOXKeMO YOUUTN cCynpoTaH 
miporec. Haume, oH je y CpliCcKOM IIpojeKTy Ca MalbMM M3MeHaMa IIpe- 
lMcaH M3 ,,Ka3HuTemHor (KpMMMHasHOr) 3aKOHMKa 3a KrbaxecTBo Cp- 
Onujy’, Ha Ou ce KaCHUjMM MHTepBeHUMjaMa cBeo Ha jeqHy Of Mepa 6e3- 
6eqHOcTH (,,3alITMTHU Haf3o0p“), WITO CBaKaKO UpefcTaBba MO3uTUBaH 
TIOMaK y OfHOCy Ha Tajja Baxehe pemerte. [lojequuu uHcTuTyTM cBa- 
KaKO HUCY MOCTOJjasIM y CPICKOM KPpMBM4HOM lipaBy J\eBeTHaeCTOr Beka. 
Tako ce Mepe 6e36eqHOCTM NO NpBM MyT MojaBbyjy, 3ajeqHO ca Ka3Hama, 
y Wpojexty m3 1911. roqmue mu KacHMje ce MOxKe IpaTUTU HMXOB pa3Bo} 
cBe [0 KOHaYHOr O3akorersa. IIpenmorom u3 1926. roqune je WOCTUrHyT 
Halipeyjak y OHOCYy Ha 3aKOHUK U3 1860. roqMHe FosaTHUM MpomMucu- 
BalbeM M WpelM3upakbeM Hu3a Ofpepaba, MOYeBLIM Of, HyKHE OOpaue, 
Kpajlbe HyK]le, CTBapHe M MpaBHe 3aOryze, FepuHuje u cTemeHOBakba 
YMMLUbaja U HeXaTa, OJTOBOPHOCTU MasOMeTHMKa, MOKylaja, 3acTape- 
NOCTU MU KiacuuKkalMju Ka3sHu, Wa cBe JO TeMebHE MHKPUMMHaLNje 
HOjeqMHUX Tela y WOceOHOM Jfemy Wpepyiora. 

Csakako he kyuHn forabaj y nocrynky yauduKayuje burn yBoherwe 
mlecTojaHyapcKe yuKtatype 1929. roquue. ,, YkarbalbemM NOcpesHUKa U3- 
Meby kpayba M Hapojja” CTBOpeHe Cy cBe IpeTMOcTaBKe Ja ce MOjeqHOcTa- 
BJbeEHMM IOCTYIMKOM (Ha OCHOBY 3aKOHa 0 KpaybeBCKOj BACT MU BPXOBHOj 
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[\pKaBHoj yupaBn)?’ o3aKOHM JOHeKMe M3MereH VM JOMyHeH Mpessor u3 
1926. royquHe. Hberopo BenmuaHcTBO Kpayb Anekcauyap I Kapahophesuh 
he yka3om og 27. janyapa 1929. roquue ,,mponmcaTu u mpormacntu Kpn- 
BUMHM 3aKOHUK 3a Kpasbesuny Cp6a, Xppata u Cnospenara‘.’® Hue je 
y UpaBHu *XMBOT KpambeBuine yK/bydeH UMTAaB HM3 yCTAaHOBa KOje cy Ouse 
]O Tajla HeM03HaTe, He CaMO TIpaBHOM cucTemy Ha Nogzpyyjy Cponije, Beh 
M WpaBy y 3eMybaMa ,,He3saBMcHe ApxaBe CroBeHalja, XpBpata u Cpba‘. 
OBMM MHOBalMjaMa HavenHO ce OffycTamo Of TpPMXOTOMUje KPUBMIHUX 
jena, O8AKOHEHE Cy Mepe 6e3s6eqHOCTH, ycOBHa Ocyjla, CTBOpeHM ycnOBM 
3a UHIMBULyansaljy KasHe IpMMeHOM oppepaba oO ,,0o,MepaBalby Ka3- 
He“ MU yBefeH MHCTUTYT pexabumntannje. Umajyhu 3a cBojy ocHoBy ,,cpu- 
CKM ipojeKaT’, y3 HECYMHBUBM yTMaj HEMadKMX HalpTa M3 1925. u 1927. 
TOMHE VM yuerba HEOKMIACM4HE WIKOMIe, jyTOCIOBEHCKM KPUBU4HM 3AaKOHUK 
je HoHeO MHOMTBO pelea uNju je KBamMTeT NOTBphen mpoTeKom Bpe- 
MeHa M IpucyTHouhy y caga Baxehum KpwBu4uHOMpaBHMM HOpMama Pe- 
ny6muke Cp6uje. 
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WORK ON THE UNIFICATION OF MATERIAL 
CRIMINAL LAW OF THE KINGDOM OF SERBS, 
CROATS AND SLOVENES - FROM THE 1910 PROJECT 
TO THE 1926 DRAFT PENAL CODE 


Summary 


One of the critical challenges faced by the newly formed Kingdom of Serbs, Cro- 
ats and Slovenes was overcoming legal diversity. For that purpose, several differ- 
ent bodies were formed with the task of unifying criminal law. Our goal was to 
present the procedure and process of the creation of the criminal code, starting 
with the preliminary draft from 1910/1911, through the project from 1922, and 
all the way up to the proposal from 1926, which was passed with minor changes 
after the introduction of the 6 January Dictatorship. Furthermore, we aimed to 
demonstrate the influence of the French, Prussian, Norwegian, Russian, and Ger- 
man codes on domestic law and present the development of institutions or the in- 
troduction of entirely new institutes in the criminal law of the Kingdom of Serbs, 
Croats and Slovenes. Although related to the Kingdom of Serbia, we subjected 
the Criminal Code’s preliminary draft from 1910 to a detailed analysis because it 
is the core of the proposal from 1926, which was ultimately passed in 1929 with 
minor changes. With the Criminal Code for the Kingdom of Serbs, Croats and 
Slovenes, the idea of the tripartite division of criminal offenses was abandoned, 
and the security measures, suspended sentences, the possibility of restitution, and 
annulment of convictions were introduced. It is precisely due to the numerous 
new institutes and the adoption of new approaches in the science of criminal law 
that this code holds an enormous significance, and it can be said that it represents 
the foundation of modern Serbian criminal law and the criminal law of all South 
Slavic peoples. 
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Hnxonaj I. CATICAJ* 


TIMTAE MOJIOKAJA UPKBEHE UMOBUMHE Y 
IPHOJ TOPU: IPAMEP U3 COBJETCKOIr CABE3A 
20-UX TOHMHA KAO OIIOMEHA 3A TAHAC 


Y unanxy ce meiiogom KomMitapaiiuene ananuze pa3smaiipatuiuate tonomaja 
upKeene umosune y Lpnoj Iopu. Kpo3 uciiopujcke upumepe, ca axueniiom Ha 
iuilaree ogy3umatea upKeeHUx gpaiouenocinu y Coejeiickom Casey 20-ux togu- 
Ha XX 6eka, yKa3yje ce Ha ollacHocilu Koje ca cobom Hocu ugeja iogpxa6mera 
uoKpetune u HeioKpeidne upkKeene UMOBUHE U gpaioueHociuu y ceKyNAapHoj gpxa- 
6Uu Ca jegHouapiiujckum cuciiemom tog u3zi06OpoM 3awminuile gpxcaenux unu Ha- 
yuonannux unitepeca. Tlog uciium u3ioeopom gona3u go tioxywaja dopmuparea 
Hobe HAUUOHAMHE UpKee, C MUM ga ce eeh iiocitiojeha KAHOHCKA U NeiuimMuUmMHA 
upkea guckpumunuue, a BepHuyuma ycKpahyjy ocHoeHa meygcKa tipaea u BepcKe 
cnoboge. Ja 6u ce 06a ituiliarwa pewuna yueunuz06anum ilyilem, Heoiixogno je 
ypeguiu cuopne 3akone, axypupamu Katuaciipe u 3aciMapena upKeena Upaseuna. 


Koyune peau: L[pua Iopa. - Lipxeena umoeuna. - Coejeiicxu Caee3. - Animuu- 
pke6ena kamiatea. - Hayuuonannu ipojexam. 


1. YBO] 


Tema Koja ce pa3MaTpa y OBOM WIaHKy — liMTame craTyca WpKBeHe 
umosiue y I]pxHoj Top, rye je 40 oBe rogue Ha BACTU y KOHTMHYUTeTY 
oO] Bue FeleHuja FOMMHUpana jeyqHa WapTuja — WocTama je BeOMa aK- 
TyelHa y Mocyleqbe BpeMe, HapounTo 360r AellaBalba Koja cy MoctegN- 


2 AyTop je CTyfeHT MacTep aKayjeMckux cTyfuja Ha [Ipasuom cbaxyatety YHupep3n- 


Teta y beorpagy, n.sapsaj@gmail.com 
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Wa ycBajatha cnopHor 3akona o cno6ogzm Bepoucnosectu.! O Tum se- 
1laBalbMMa je jOU yBeK paHO JOHeTM KOHayHM cy. Crora he ce y pany 
KpO3 IIpMMep Of, y3MMatba IPKBeEHUX [[paroleHocTu y CoBjeTcKOM CaBe3y 
aBapeceTux roqwHa XX Beka aHaiM3upaTu CcTaTyc WpkKBeHe MAMOBMHEe y 
onpeheHum fpKaBaMa, Tye JOMMHMpa, 3BAaHMYHO M He3sBaHM4HO, jeqHO- 
WapTUjCKM CMCTeM, M Ip TOM yKa3aTM Ha OMacHOCTM KOje ca CoOOM HOCH 
MOKyMaj WHeHOr Of y3UMakba NO, USTOBOPOM 3allTUTe TpoxKaBHUX WJM Ha- 
WMOHANHUX UHTepeca. 


2. UPKBEHA UMOBMHA MU JTPATOUEHOCTMU KAO 
CPENCTBO 3A ®AHAHCUPADDE TPKABHMX ITPOJEKATA 


»llyT 0 Wak7a MommoyaH je OOpumM HaMepama.~ 


Baaxenn ABrYCTMH 


2.1. IpxBeHa uMoBnHa y CopjetcKoM CaBe3y 
20-ux roquuHa XX Beka 


3a Bpeme u nocre IIpsor cBetcxor pata Pycnja je FoKMBeNa Hanae 
ciloyba MU U3HyTpa, WITO je pesyiTMpano NoueTKOM rpahyancKor pata, TOKOM 
KOjer Cy M BOjcKe [Ppyrux [jpxKaBa MOKylase ja MHTepBeHULIy U ObycTaBe 
jeaTHOCT peBorylMonapa. Yculey| CBMX paToBa, (PuHaHcupatba peBoryyuja 
Mi BPeMeHCKMX HEMpMIMKa KOje cy 3aTUM ycnepMie,” 1921. roqMHe Ha Tepi- 
Topju jyxHor Ypama, peruona Bore, KapKasa, Kpuma u jyxKHe YKpajuHe 
ycnley| HeqocTarka xpaHe HacTaje Imlay, orpoMHMXx pa3mepa.? 

Tlomto Huje 6un0 y MoryhuHoctu fa ce u360pn ca OBMM TpoOsIeMom, 
HOBO PyKOBOJCTBO ApxKaBe Tpaxusio je HaYMHe a WObuje cpeycTBa 3a 
KYNOBMHY HeOMxXOMHUX HaMMpHMila OF, CTpaHux ApoKaBa. log U3TOBO- 
poM ja ApxKaBa HeMa JOBOHO cpegcraBa 3a MoMoh riaqHuma* peme- 
HO je Ono fa ce 3a Taj MNeMeHUTU UM OLy3My [paroueHocTu of OHUX 
KOjM ce jaBHO 3amaxKy 3a MomMoh cupotTumn, Tj. of L[pKBe, Koja je, Kako 


1 3aKoH 0 cnoboqu BjepoucnoBHjectu unm yBjepeta UM MpaBHOM MomOxKajy BjepcKux 
sajeqHuya, Caybenu nucia LIT, 6p. 74/2019. 

2 Kao jeqaH of HaumHa WoOujaiba PuHaHcMjcKux cpef{cTaBa, COBjeTCKe BacTMU cy OF 
rpahaHa y3uMane HaMMpHMue, OcTaBbajyhu uM caMo HeEONXOsHy KOMMUMHY, a cio- 
6o07Ha TproBuna je CMaTpaHa KpMBM4YHMM Jenom. (AnApe A. KoctrproKos, OvepKu 
tio Pyccxoti Llepxeu (1917-2008): Yue6noe tioco6ue, IICTTY, Mocxsa 2018, 52) 


3 Amutrpum H. Hnxurun, ,,/3sbatne wepKoBHbIx WeHHOcTeN, IIpaeocnaenasn anuyu- 
xnouegua, T. XXI, Mocxsa 2009, 661-668. 

4  Cepret H. Visanos, ,,lepKopHoe cepe6po B qeHexHoM pedopme 1922-1924 rr.“ 
Beciinux TICTTY. Cep. I: Ucropua. Ucropua Pyccxon MWpasocnasnon Lepxsu. 
Born. 6 (67) 2015, 38-63. 
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cy CMaTpasIM, MMayla TOMMKO OoraTcTBO fa je MOTa JBe royMHe fa Ux 
mpexparyje.> C o63mpom Ha TO ja cy xpaMOBM 3a BpeMe UapeBa uM Ya- 
puya 6oraTo apuBaHu fparoweHiM KaMerweM M MeTaIMMa, HapOunTo 
31aTOM M CpeOpoM, HOBO [[pxKaBHO PyKOBOJICTBO je pellIM0 Ja, y JOTOBO- 
py ca mpegycrapyuuyna I]pxse, ,paroleHOcTM U3 XpaMOBa MCKOPUCTU 3a 
momoh oumMa Koja je TO Ouo HajnoTpebuyje. 

Osa KaMiaa, Koja Ha IpBu Hormey mogzceha Ha FentatHocT Pobuna 
Xymla, y CyWITMHM HUje Ouna TOMMKO YOBeKOYOUBa, KONMKO AHTMIPKBe- 
Ha. Y HacTaBky he 6utm carmegqaHo Ha KOjM Had je IpKBeHa MMOBMHA 
Ouna O1y3MMaHa My KOjoj Mepu je KaMMatba Off y3MMalba IPKBeEHMX [[pa- 
TOWeHOCTU OMpaBayla OY€CKUBakha KOMYHMCTMYKe BacTH. 


2.2 Kamilatha Of, y3MMatba IpKBeHMX J[paroljeHocTn 


Tlocne omacka 60bINeBMKa Ha BACT HOBO PyKOBOJCTBO je yCBOjM710 
aKT ,,0 OfBajalby UpKBe Of AprKaBe M WKOMe Of UpKBe’,° Ha OCcHOBy Kora 
cy cBe pemurujckeopraHusaunje usryOune mpaBo Ha COMCTBeHY MMOBM- 
HY (HMXOBa MMOBMHa je Hal|MOHaIM30BaHa), KaO Ml CTaTyC paBHOr MIA, 
wiTo je 6m0 cmay4aj m ca PyckoM mpaBocwaBHOM UPKBOM (flabe y TeKCTy 
— PII). Bynyhu ya copjercKke Bnactu HMCy >%Kemlene camo fla orpaHnye 
qenatHoct I]pxse, Beh u fa je MOTMYHO u36alje U3 HOBOr KOMYHMCTMYKOr 
ApylWiTBeHOr WopeTKa, OHe Cy MOKyliase fa Ha CBaKN Moryhu Haun yry- 
me PIIL] u mpenycre je sa6opasy.’ Baacrm cy PIIL] cmarpanesa muctuty- 
unujy koja je Ouna y3 WpeTxoqHU, YapcKu pexum. C o63upom Ha TO Ja je 
Hapojg jou yBex 6uo 6orobojaxxmuB U Ja HVMje NOCTOjala WIMpa NoApuiKa 
3a rymerme PIIL], paactu cy Tpaxuie afeKBaTaH pa3or M MorofjaHn Tpe- 
HYTAK Ja Ce OHa 3a HELITO OKPUBM MU PU3MIKM YHMUITH. 


Kaya je HacTao mpo6mem ca HefOcTaTKOM cpej{cTaBa 3a KyNOBMHYy 
HaMYUpHnMila, KOMYHMCTMAKe BuacTU cy y TOMe Bree noOpy TIPMIMKY 
ja OL yY3My IpKBeHy MMOBMHY MU ApaLroljeHocTH, y3 U3roBop ja UHe o- 
6po geno. Unak, Halu cy ce y quiemMM — Ha KOjM HauMH fa jeramusyjy 
ony3umMatbe Aparouenoctu of PIIL] mu ucKkopncte Te AparoweHoctTu 3a 
cBoje motpebe? PIII] uuje 6una npaBun cyOjext, crora dopMasHO HUje 
Mora qa bye capagqHUK y TOM polecy, Wa YaK HM fa BONOHTUpa Kao 
qoOpoTBopHa opraHmsalyja. 


5 Muxann B. Topes, Ion0g u uepKoenoie yennocinu, Bpicii. BoeH. pes. Copet, Mocxsa 
1922. 


6 Hexpet PC®CP or 23.1.1918, ,06 orgeneHuu WepKBM OT rocyf{apcTBa M WIKO/IbI OT 
yepKBu, [a3eiia Paboueio u Kpecitivanckoio IIpasuinenvcimea Ne 15, 23/1/1918. 

7 To je Beh 6un0 noKymiaHo y3 MoMoh KamMnatbe AMcKpeguTayje LpKBe nyTem oTBa- 
Pakba MOLITHjy  3aTBapata MaHacTupa. (Bragumup D. Kosmos, “Bckpprrve moment, 
TIpasocnasnas snuuxnotieyua, t. IX, Mocxsa 2005, 719-721.) 
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Ilomiro cy mocneynye riaqM y3sene BenuKor Maxa, Hajpumm weH- 
TpaiHM UsBpwWHN KomuterT® je 8. qeyemO6pa 1921. rogmHe ToHeo peulere 
KOjJMM je JO3BO/beHO Ja HOBOdopMupaHn I] pKBeHu KOMMTeT cakylIM 
cpeficTBa 3a rlagHe, amu je Tek 1. de6pyapa 1922. rogmHe 60 ycBojexH 
yka3 ,,0 Moryhem yyemhy cBeliTeHcTBa M UpKBeHMXx 3ajeqHula y omMohu 
rmaquHma’? c TUM Ja je Mpoyec UpMkybatba cpeycTaBa KOHTpomMcao 
qpkapun Komutet 3a nomoh raayumna.!° 

Jom ToKoM feuemOpa 1921. ronmHe mpegcraBHuyM Komutera 3a m0- 
moh rmayjHuna mperopapasnu cy ca [larpujapxom TuxoHom o moryhuoctTu 
jaBalba IpKBeHUX [paroleHocTu 3a MoTpede rmaquux. Ilarpujapx je Ha 
TO IIpucTao, au je Hoa fa Hocroje upeyMetnu Koje L[pksa 10 KaHOHMMa 
He MO%Ke fa 74 Yak HU y FOOpoTBopuHe cBpxe. C Tum y Beau, [larpujapx 
je 6. be6pyapa 1922. ronmHe HaliMcao NoctaHMy BepHUMMMa y KOjoj ux 
103MBa Ja Lajy FOOpoBoHM AOMpMHOC M TO3BOMMO CBeLITeHCTBY M Ma- 
POXMujCKUM eHTpuma fa y HOOpoTBopHe cBpxe Aajy UpKBeHe Aparowe- 
HOCTM KOje HuUcy 3a Gorociyx6eny ynorpeby.'! 

Mebytum, kako ce nocyle UCHOCTaBMIO, BIACT je MMasa U CBOje aMOn- 
uuje. Y TO Bpeme, Ha MHuMjaTuBy Tpoukor, buna je WiaHMpaHa ynoper- 
Ha KaMIlaiba 3a HaCMIHO Ofly3MMambe UPKBeHMXx Aparoyenoctu. Tlouerak 
KaMIlarbe O/[y3MMatba IPKBeHUX J paroljeHocTn saoueT je janyapa 1922. 
Toque ycBajarbem Yka3a O MKBUaUMjM UpKBeHe UMoBMHe,!? KojMM je 
dopmazHo Tpe6ano fa ce WeHTpamusyje nomMc WpKBeHe MMoBMHe.! 

Y cnenehem meceyy, 23. de6pyapa, o6jaBmeu je axT ,,O mpouecy 
O/y3MMatba UpKBeHMX JparoleHocTM, Koje Kopvicte rpyme BepHuKa’,!* y 
KOMe Ce HaBOM Ja he ce of y3eTu cBe [paroleHOctTu koje cy TaTe BepHM- 
IMMa CBUX pelMrnja, y BALy Aparor Kamera, 37laTa, cpeOpa, Kako Ou Ouse 
mpocnehene 3a nomoh raapHuma. OBMM je BIacT, MaKO Ce pyKOBOJCTBO 
Komuteta lpeTxogqHo foroBopuno ca Ilarpujapxom ga To Hehe unHu- 


8 = Bolcuutt yeniipanvnoiiit ucionHuitenvuoiit Komuimei — Ono je HajBMUIM 3aKOHO,aB- 
HU, aJ[MMHMCTpaTUBHM M peBusopcKn opraH Pycxe Cosjetcke DepepaTuBHe Co- 
yujamuctuike Peny6mnxe of 1917. qo 1937. 

9 _ ,,.lomoxeHMe 0 BO3MO%KHOM yuacTUM TYXOBeHCTBa M WepKOBHBIX OOUIMH B ele OKa- 
3aHMA MOMOLIM romopsarouyuMm 

10 =. H. Huxurun, 662. 

11 Muxann E. Ty6ounu, Axidv Cenitetimeio Tuxona, Taiipuapxa Mockoéckoio u 6cea 


Poccuu, tosgnetiwue gokymeHilvl u tepetiucka 0 KAHONUYECKOM ipeemcilee Boicwell 
uepKoenou enacitu. 1917-1943, IICTTY, Mocxsa 1994, 176-177. 


12 IJlocraHopneHue 0 IMKBUAalMM WepKOBHOrO MMyiyectTBa. M3 mpoToKona saceqaHna 
IIpesugnyma BLIMK Ne 1, nm. 15 or 2-ro auBapa 1922 r. // TA P®, &. 1235, on. 39, 7. 
85, m. 2. 


13. . H. Huxurunu, 662. 


14. [expert BLIMK ,,O nopanke u3bATMA LWepKOBHDIX ICHHOCTeM, HaXOJAIIMXCA B MOJIb- 
30BaHMM rpyum Bepylomux’, 23 pespana 1922 r. // CoOpanue y3akoHeHum u MoctTa- 
HOBeHMM... 1922. r, N° 19, Mocxsa 1950, 381-382, cr. 217. 
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TM, fala 3emeHoO cBeTIO fa ce OLY3MYy M OHE AparoueHocTn Koje MMajy 
cakpasIHy BpefHOCT 3a CaM Ky/IT, WTO cy y cny4ajy IIpaBocnaBHe upKBe 
IpegqMetu 3a Bpllere 6orocryxera.!° 


BuyeBlin ja CTBapM He My y CKMayyy ca MOCTUTHYTUM JOrOBOpoM, 
Ilarpujapx Tuxou je Beh 28. deOpyapa HalMcao NocmtaHMLy y KOjoj HaBo- 
WM fa je yciley] BAHpefHOr CTakba JOMYCcTUO fla Ce IpKBeHe AparoljeHocTu 
Koje HUcy y 6orociyx6eHoj ynoTpe6bu Aajy y HobpoTBopue cBpxe. Harza- 
cuo je, MehyTuM, Ja He Moxe, 4aK HM y HOOpoTBOpHe cBpxe, Fa oFO6pu 
ony3uMareborocryxK6eHux HpepMeta jep HMje Morao Ja IIpeKpuIM KaHO- 
He BacemeHcKe IpKBe KOju 3abpawyjy HMXoBy ymoTpeby BaH borocmy- 
*etba (An. 73, Ippogpyrn 10).!¢ 

CUMIITOMaTMYHO je MU TO 7a, Kayla je y WOeMMKaMa JJOWII0 FO 1o03n- 
Balba Ha KaHOHCKO IIpaBo, aTeMCTM WOKyWaBajy Ja KOpMcTe KaHOHe 3apayl 
OlpaByaBakba CBOjMX WMsbeBa. Tako cy M Upey\cTaBHUM KOMyHMCTM4Ke 
B/laCTU HaBOAMWIM Kao IIpMMep M3 KaHOHa fla Ce Mpofaja UPKBeHMX cacyya 
ogo6pasa 3sapag, nomohu rmayqHMMma uM 3apo6sbeHMa.!” 

IIpuiuKkoM 03MBakba Ha KaHOHe Tpebaslo 6 yBeK Na3uTM Ha Mpa- 
BM CMMCaO M KOHTeKCT TUX OfpesOu, KOje WaTMpajy “3 UpBor MuseHNjy- 
Ma, jep Te @opmyzayuje Mory qa FoOujy cacBMM [pyro 3Hayebe aKO ce 
apOvTpapHo Kopuicte y jjaHautHe Bpeme.!® HapeyeHu ,,KOHTpakaHOHM™ 
y CTBapm roBope Jfa cBelliTeHe cacyfe He Ou Tpebano Apyraunje samara- 
TM MIM WpofaBaTu Hero CaMO 3a MCKyIWbewe 3apoOenuka. Taxobe, y 
cilydajeBuMa Kajja Cy Heke MOpoyMie y BeIMKOM Jyry, PKBa MOxe, ca 
3HalbeM eMMCKOMA, la Ipojla HeKe Of Cacyfla, He CBe, M ja WOOMjeHy cymy 
4 JOMOBMMa KOjM UMajy NoMeHyTy MoTpeby, Kako He 6m Mposamn cBojy 
HenlokpetHoct.!? Jlakne, KaHOHM JonyuTajy fa ce McKopuicre 6borociyx«- 
6eHM TpefMeTu, alum He Ha OHaj HadYMH KaKO Cy TO NaHMpase KOMy- 
HMcTuyKe BracTu y Pycuju 20-ux ropmHa XX Beka. 


15 Auypen A. Koctproxos, Ouvepxu iio Pyccxott Lepxeu (1917-2008): Yuebnoe tiocobue, 
IICTTY, Mocxga 2018, 53. 


16 Bauecnas B. Jlobavos, [aiipuapx Tuxon u coeeiticxaa enaciliv (1917-1925 ii.), Pyc- 
ckasl WaHopama, Mocxsa 2008, 251. 


17. Ceprei H. Usanos, ,,Caatom [larpuapx Taxon u us baTve CBAIeHHbIX Tpes[MeTOB 
M3 xpamos B 1922 r‘, Beciinux IICTTY. Cep. I: Ucitiopua. Ucitopusa Pyccxou IIpaso- 
cnaenou Llepxeu, 75/2017, 63. 


18 TIosopehu o HaBohewy KaHoHa 3apajy, onpaByjatha COMCTBeHOr TyMaverba HaBOJHMX 
HaljMoHamHux uHTepeca [pune Tope, tpe6ano 6m yKa3aTM uM Ha M3jaBy Cajfalter 
mpenceqHuxka Ipue Tope Koj je HaBowMo KaHoHe UpaBgajyhu Hamepy ja ce ocHyje 
camoctamHa []pHoropcxa upxBa (N1 Pressing: Milo Djukanovic, 19.6.2019, https:// 
www.youtube.com/watch?v=6sXJbBOjXzset=1842s, mocneqwu mpuctyn 2. centem- 
6pa 2019.) 


19 Mnuogpar Ilerposuh, 3axonoiipasuno Ceeiioia Case na cpiicKocnosencKom u cpil- 
ckom jesuxy, Enapxuja *xwuKa, Manactup ?Kuua, Kpameso 2004, 704-705. 
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Tlosus Ilarpujapxa Tuxona ya ce 6orociyx6eHM MpeyMeTu He ajy 
KOMYHMCTUYKOj BaCTM, 4aK HM y JOOpoTBOpHeE cBpxe, yHeo je Moseny 
Meby enmcxone. Behvwa mux je noypxaBana Ilarpujapxa 1 HeroBo TyMa- 
uelbe KaHOHA, a/IM Cy HeKu Mehy Huma Oui MpoTMB jep cy cmMaTpamn ya 
KaHOHM He 3a0pamyjy fa ce wu“HM Musocphe. Ilarpujapx ce Ap»Kao KaHO- 
Ha M pa3yMeo je ONTOBOpHOcCT Ipema []pxsBu, OK Cy OHM KOjM ce ca HMM 
HMCy CylaraiiM y UpBM IvlaH CTaBsballM BaHpefHe yCOBe M aKTYeMHO CO- 
Bj€TCKO 3aKOHOJaBCTBO. ENMCKONM KOjM Cy OMIM y MHOCTpaHCTBy M KOjUu 
HMCy MMasIM HellocpeflaH yBUA y jellaBatba, Meby kojuma je u Benujamun 
(DequenkKos), OuiM cy MUUberba a je TpeOano WaTu cacyye ApKaBu, a 
qa 3a To ura he ca Huma 6urtu PIII Huje ofrosopua. IlTo ce Tw4e Of HO- 
ca lIpeMa KaHOHMMa, elmcKon BeHujamMu je CMaTpao Ja Cy ,,0HM IMcaHu 
3a MMPHO Bpeme, asl y BAaHPeHMM OKOMHOCTMMa 3aKOHM Ce Metbajy*.7° 

Ball y TMM ,,BaHpeqHMM OKO/IHOCTUMa® KOMYHMCTM4Ke BlacTu cy 
nociaHuuy Ilarpujapxa JoKuBee KaO He3aKOHMTM YM, yCMepeH TIpo- 
TMB HapeyOe KoMyHucTM4Ke BaactTu. IlocnaHuta je Tako uckopuuhena 
KaO OllpaByjalbe 3a MACOBHY pelipecnjy. 

Viako je 6u710 njaHupaHo fa ce KaMilarba 3aBpuim Beh fo Kpaja Map- 
Ta 1922. roqMue, ycnef, BeMKOr OTMOpa Of] CTpaHe BepHMKa UM CBeLUITeH- 
CTBa, BaCTU Cy Mopasie fa ObycTaBe Taj mpojekat. Kako 6m 6u70 cTBO- 
PeHOHEOMXOZHO HeraTMBHO MuWbere O PIII] y ApyuitBy, upucrynM70 
ce CBakOHeEBHOMcHpoBohemy aHTMUpKBeHe Upomarange. Akyuja je Ounta 
ycmepena u Ha Ilarpujapxa Tuxona, Kojer cy KpuTMKOBame u NOjequHe 


BilayMke, amu “ 6ynyhu utaHosu moKpera ,,2KuBa upKBa~”! 


VUcnocrapuno ce ja aHTUIpKBeHa ponaranyja HMje y MyHOj} Mepn 
olpaBlala OUeKMBatba, jep je YeCTO FOMasu0 FO cyKoba u3smehy KomMn- 
ciija 3a Oy3MMakbe IIPKBeHe MMOBMHe M BepHor Hapoja. JeqaH of pa3zo- 
ra 6umo je u HemoBepete Aa he cpeyctBa cruhu fo onux Kojuma cy 6uma 
HaMerbeHa — J{O IlajjHUux CyHapopHuKa.”” 


Kako 6% KOMyYHMCTMUKe BACT CIIpoBerle *KebeHy KaMMabby Ha Jlera- 
aH HadUH, pellleHo je Ou0 Ja MOCTyMaK OL y3MMakba [paroljeHOCTM KOH- 
Tpommury myaqM m3 PITT. Anu Bract je u Ty ycnena ja ce yMella, jep cy Ha 
onroBapajyhe nosuumje nocraBuan cebu mojamHe utaHose PIIL. VU nopeg 
CBUX MOKylWlaja BaCcTM ja ce JOMOTHY UPKBeHUX AparoljeHocTM MMpHUM 
WM 3aKOHMTMM IyTeM, jeyaH cyKo6 mpumuKom cipoBoherma Kammate je 


20 Benuamuy Degyenkos, Ha pybexe geyx siiox, Oran om, Mocxsa 2004, 233. 

21 ___,,KuBaa yepkoBb“ — packomHMuka rpynalja y3 HoMoh Koje cy KOMyHMCTMUKe Byla- 
CTM MoKyllane a paspyuie Pycky npaBocmaBHy UpKBy Mu3sHyTpa (Mba Conospes, 
» SKUBAA IjePKOBb‘, IIpasocnaenas anuuxnoiegua, tr. XIX, Mocxsa 2008, 168-172). Y 
JyrocnaBuju je TakBy ynory y Cprickoj 1paBocnaBHOj UpKBM MMao Capes yapy>Kema 
IIpaBOcmaBHUX CBelITeHMKa JyrocnaByje. 


22 C.H. VUsanos, 69-70. 
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IIPOMeHMO HauyMH HeHor BOhera. IlerHaector Mapta 1922. ronmue y rpany 
Illyja, HeKOIMKO xMbajla by AM je WOKyMaNo fa ce yCHpOTMBU Of y3MMarwy 
UPKBeHMX [paroyeHocTu uv borociy2x*beHux cacyyja M3 xpama XpvicToBor 
Backpcerba. Ycule]] KOHPPOHTalMje M BeIMKe TeH3Mje, JOLMIO je JO OpyxKa- 
HOF Cyko6a TOKOM KOjer cy npunagHuyu LpBene apmuje oTBopuM pa- 
dbanHy nabO6y M0 BepHuyMMa, WTO je pesynTupano norm6ujom 4eTBOpo 
by] MU pakbaBatbeM HeKOMKO AeceTMHa.”> M3 wHocTpaHcTBa cy CTM3a- 
jla MMI bea [ja Cy KPTBe TOKOM KaMMatbe Ousie HemoTpebue jep, Kako je 
cmatpao Bexnujamuu (PequeHKoB), OHe HUCy HacTasie 360r peBHOCTMU IIpe- 
Ma BepY, Hero 360r MOAMTMYKOr NpoTecta MpoTMB Hose BracTu.74 


O, MOMeHTa IIPOTMByberha KAMMAIU Of Y3MMalba IPKBeEHUX Jparowe- 
HOCTM OTBOpUsa Ce MepcieKTMBa 3a KOHAYHM OOpauyH ca PIII. Ta rema 
wola3sM Ha IIpBO MeCcTO y BpXy KOMyYHMCTMYKe BuaCTU, Te Ce IpeqlaxKy 
aKTMBHMje M jaye Mepe CaHKWMja WpeMa HeNOKOPHMM CBeIITeHMYMMa U 
BepHMLMMa. C o63MpoM Ha TO Ja Cy BepHUIM MpoTecToBalM MpOTMB Tp- 
%*KaBHe aHTMIPKBeHe KaMIlalbe, BacTu cy oKpuBusie IpKsy fa ce IpoTu- 
BM JOOpOTBOpHO] akUMju 3a WOMOh rmayHMMa TaKO WTO He Jaje UpKBeHe 
qparouenoctu. Ope ontyx6e cy pesyiTupale MacOBHMM penpecijama u 
o6pauyHaBarbiima ca mpescTaBHuumma PIILI.*° 


Viako je MHOTO yA MONOKUNO cBOj *KMBOT 3a PIII] TOKOM oBnux 
pelpecuja (cBeliTeHuyM uM BepHunM u3 rpaya Ilyje, mnrpononutT ner- 
porpancku Bexnujamuu u gp.), Tpebamo 6m ckpeHyTM Waxy Ha uMHe- 
Huy ga je u Ilarpujapx Tuxon 6u0 y kyhHom mputTBopy vu Ja je y ne- 
puozy of Kpaja Mapta 1922. no anpuna 1923. roqmHe Ouo cacnyulaBaH 
uM ucimTuBaH. ToKom mpoyeca BoheHor mpotus Ilarpujapxa Tuxona 
oO cTpaHe J[pxaBHe TlomMTM4Ke yupaBe pu HapoyHoM Komecapujaty 
YHYTpallibUx MOcToBa, FOUIIO je JO Mopene Mulbera. Tpu6yHaz je Ha- 
BeO [la BACT He MOXe Ja Kpajje CBOJy MMOBUHY, jep je UpKBeHa MMOBMHA 
Ouna HaljMoHamM3oBaHa. Ha To je [larpujapx ofroBopuo fa 10 KaHOHM- 
Ma UpKBeHa MMOBMHa Upumiana LpKsu, u foyao ja UPKBeHa MMOBMHA y 
cyluTuHU npunana Bory, crora HOM MOxe fla ylipaByba jepapxuja Koja je 
OJTOBOpHa 3a ylpaBare I]pxsom. Camo L]pxsa u wen MpescTojatem 
MOry AO6poBOHO Aa Jajy UpKBeHy UMoBMHy M AparoyeHocrn.7° 

OxsmM ce OTBapa IIMTare: ja 7M je PKBeHa MMOBMHa WapeBa MIM 
Boxuja? Ito ce Tye oBor mMTara, Ky3HeljoB je rOBOpMO O ToMe fa cy 
KaHOHM IMcaHM y BpeMe Kajla cy [pxKaBa u UpKBa Oumm y cumounyjy, 


23 =. H. Huxurun, 664. 
24 B. Menyenkos, 234. 
25 A. A. Koctptoxos, 55-59. 


26 B. Bopo6ses, H. Kpusosa, Cregcitieennoe geno iaiipuapxa Tuxona. CoopnuK goxy- 
menilioe tio mMaiwepuanam Lleniipanvnoio apxuea CB P®, IICTTY, Mocxsa 2000, 137. 
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Te ja OHM He MOry fla perynully cTame Koje je HacTano y Pycuju Kapa 
je UpKBeHa mMMoBMHa MocTana ApKaBHa.”’ C o63upom Ha To Ja IMTarbe 
paciioylaraiba UPpKBeHOM MMOBMHOM HUje HajOombe peryimcaHo KaHOHM- 
ma, Ilomecuu ca6op PIII 1917-1918. rogue qoueo je oftyKy Kojom ce 
xpuuthanuma 3aOpambyje yuecTBOBalbe y OL y3MMalby XpaMoOBa M IpKBe- 
HMUX CBeTMEba.78 


Kao ofropop Ha lMTate 3auiTo ce Ilarpujapx Tuxon Huje 103Ba0 
Ha pellierhe opor Ca6opa, Moxe ce NpeTMocTaBuTu ja Ou MO3HaBao- 
IM KaHOHCKOr ipaBa M3 CynpoTHor TaOopa HaBelM Ja Ta pelliea HMCy 
upmxBahena of crpaHe Bacemeuckor cabopa, Te Ja KAHOHM M3 IpBor MM- 
NeHMjyMa, Y KOjMMa Ce MOMMHbe MOTyhHOCT flaBalba CBETMX Cacyjla 3a JO- 
6poTBopHe cBpxe, MMajy Behn ayTopuTeT. 

VI Wok cy BaacTM HacTaByie ca McriMTMBateM Ilarpujapxa Tuxona, 
y MCTO BpeMe Cy aKTMBHO CIpOBOAMIe HOBM [J p»%KaBHM MpojeKaT 3a OczIa- 
Oere PIIL]: bopmupate rpyne mojamHux apxvjepeja Koja Ou upeysena 
Kopmuo PIL] - ,,2Kusa ypxsa~”? TpunagHmun ror moKpeta cy He3Ba- 
HM4HO Beh capahusann ca BaCTUMa TOKOM KaMIlalbe Of, y3MMatba IPKBe- 
HMX [[paroueHocTn, a POpMasHO Cy HacTaBMIM Capayby Of{Max Tocie 3a- 
BplleTKa KaMIlalbe. YHyTpalllibM pacKo7l je Wocme OBe KaMMarbe JOfaTHO 
ocna6no Lpxsy, Beh gocta ociabmeny FoTafalHboM penpecujom. 

Y opom ciyuajy je ceKkylapHa pxKaBa MpBoO OHeMa 3aKOH KOjMM 
je PIIL], kao umnepyjanuctuyuka opraHM3alja, M3qBOjeHa M3 ,,HOBOT 
UpylWTBa‘, a HeHa MMOBMHa HallMOHaIM30BaHa. 3aTMM, ycreyq, BaHpeyHOr 
cTakba y [poKaBM, BlacT je MOKylasla fa Of y3Me IpKBeHe AparoleHocTu 
u Oorocmyx6eHe MpezMete UM Ja UX MCKOpMcTM 3a, HaBOZHO, FOOpoun- 
He WMpeBe. Toj KaMIarbu je HOCTa FOMpMHela aHTMIpPKBeHa Mponaransa, 
TeaTHOCT CBeMITeHCTBa 10jaHOr BAaCTMMa MU WweHULa Ja je PIII] mpe 
peBomlyuvje 6una jeqHa of MHCTUTYUMja WapcKorpexunMa. 

PesynTaTM OBe KaMIlalbe, KOja Ce 3BaHMYHO 3aBplua Kpajem Maja 
1922. roquHe, HUCY ONpaByaiM OYeKMBalba BACTHU, jep Ce UCHOCTaBMIIO 
la BPeMHOCT CaKyIlbeHe MMOBMHE HUje M3HOCMMIa CTO MMJIMOHA 371aTHUX 


27 ~— Ibid., 222. 


28 “Hukitio u3 iipasocnasnoix xpuciiuan tog cilipaxom uepKosnoio oilinyuenua ga He 
gep3Heil yuacieoeail 6 U3ZvAiMUU CeAIMbIX XPAMOG, “ACOBEH U CeAWENHOIX ipegme- 
io6, 6 HUX HAXOgAWUXCA, U3 geliciieuilenvHoio obnaganua Cexiiot LepKeu <...> 
ga bygei Begomo, uiio Llepxoev IIpasocnaenaa gopoxuil ceoumu cexiivlinamu to 
ux BHYipeHHemy 3HaYeHUIO, a He pagu mMailepuanvHotl YeHHociu, u 4illo HacumUA 
u ioneHuA beccunbHol oiuHAiMd y Hee inaeHoe coKposumme — cexiuyio Bepy...” Cobpa- 
Hue otipegenenut u tiociianoenenuti Ceawennoio Cobopa Poccuticxou IIpasocnasnot 
Lepxeu, 1917-1918 it, Hopocnacckui MoHacTbIp, Vol. 4, 1994, 30. 





29 VU. Conospes, 168-172. Taj noKper je, uHaye, 60 lipu3Hat of, cTpanHe BacemeHcKe 
MaTpvijapuinje, TaKo ja yornTe He 4yAM fa je CMHO BacemeHcKe NaTpujapuiuje FOHeo 
omlyky fa ce upu3ua u ,, IpaBoctaBya UpKBa YKpajuue® (Yn. A. A. Kocrptoxos, 73.) 
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py6ama, KomMKo je 610 HajaBybuBaHo, Beh Maso Bulle Of YeTMpN uM 110.70 
Yak uM Mocie 3BaHMYHOr 3aBplleTKa, UpMNaHMUM BAacTU Cy jOlU HeKO- 
JMKO MecelM CIpOBOAMIM OBY KaMIlaby MU OF y3uMalIn UpKBeHy AMOBM- 
uy. Vlako Kamiata y (UHaHCMjCKOM Tormey HMje FOHEMa %*KembeHe pe- 
3ynTaTe, OHa je Mak MCHyHMa CBOjy liaBHy HaMeHy — OMe je HaHeT 
pasapajyhn ygapay PITL. 

Hekomuko feveHuja HaKOH OBMX Dorahaja, ucTpaxuBayn cy Kpo3 
IpucTyH apxuBckoj rpahu qoOunn yBuy y To Ha WTa cy cpegqcTBa M3 KaM- 
Tale NoTpomena. Vicnocrasuno ce fa je BehuHa cpezcTaBa Ouna NOTpo- 
WeHa 3a (PUHAHCMpatbe aHTMUPKBeHe Mpomaranye. CpeycTBa cy Ousa uc- 
Kopuuhena u 3a padyH MapTuje u, m0 Hanory TpouKkor, 3a @uHaHcuparbe 
Bojcke. Jobap feo cpegcTaBa 6uo je ucKopuutheu u 3a mM4uHe HoTpebe 
[pkaBHUXx 3BaHMUdHUKa.?! 


Untas Bek of Forahaja y Copjerckom CaBe3y, TeMa I]PKBeHe MMOBM- 
He akTyeyHa je M Ha HalliMM Mpocropuma. Hajpuime ce TO iuTame TH4e 
Lpue Tope, rye ce nopeyta paciipaBa O TOMe Ja JIM IpKBeHa MMOBMHa TIpu- 
Maya Cplickoj 1paBocwaBHOj UPKBU WIM DpxaBn Upxoj Topu. 


3. IIPOJEKAT: JETHA JIPXKABA - JETHA IPKBA 


»--Mogena upKeenux obnaciiu Heka cnegu 
ipahauckom u gpxcaeHom iopeiKy* 


(17. mpapuno XankupoucKor Cabopa) 


3.1 IIpumep Lpue Tope qanac 


Cxynutmua Lpue Tope je, ynpxoc 6pojHum WpotectuMa BepHukKa UU 
alleIMMa BeIMKOMOCTOJHMKa Jpyrux xpwuthaHckux upKaBa, 27. qeuemOpa 
2019. rogue ycBojusa 3aKon 0 cnobogu Bjepouciioeujeciiu unu yejepetoa 
u upaébHom tonoxajy ejepckux 3ajeguuya, koju, u3smeby ocramor, nponM- 
cyje cnenehe: 


»Bjepckn o6jexTn M 3€M/bUMITE KOje KOpMcTe BjepcKe 3ajesHuLe Ha Te- 
putropuju Lpue Tope koju cy usrpahenu, ofHocHo mp6aBbeHN M3 jaBHMx 
Upuxoya ApxKaBe wan cy 6mm y DpxKaBHoOj cBojmHu fo 1. FeyemOpa 1918. 
TOMMHE, VU 3a KOje He MOCTOje FOKa3M O IpaBy CBOjMHE BjepCKUX sajeqHua, 
Kao Ky/ITypHa 6aurTMHa L]pue Tope, ap»xaBua cy cBojmua. Bjepcku o6jextu 


30 Haranpa A. Kpuposa, Baacitiv u Lepxosv 6 1922-1923 ii. [lonuii6ipo u TIIY 6 bope- 
6e 3a YepKosHole UeHHociiu u ionuiiuueckoe tioguunenue gyxoeenciiea, AMPO-XX, 
Mocxsa 1997, 118. 


31 -B. B. Jlo6anos, [aimpuapx Tuxon, 96-99. 
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Koju cy usrpabenm ua Teputopuju Lpue Tope sajequwuKum ynaramuma 
rpahana go 1. qeyjemO6pa 1918. rogmue, a 3a KOje He TOcTOje JOKa3M O MpaBy 
cBOjMHe, Kao KyTypHa 6aurTuHa [[pue Tope, apxxaBna cy cBojuna.“?? 


Osako dopmyzMcaHa oppeq6a u3a3Bara je OLITpy peakuMjy Hapoga 
mM enmckona Murpononnje upHoropcKo-lIpuMopcKe M ApyrMmx enapxnja 
Ha Teputopuju L]pHe Tope, Bpxa Cpricke mpaBocmaBHe IpKBe (jaye y 
texcty — CIIL]), apyrux nomecHux mpaBocmtaBHUXx UpKaBa, CplcKMXx T0- 
AMTMUdapa VM jaBHOCTM joll Of Kajfla je y Majy 60 mpeycTaBben y popmu 
mpeyyiora 3aKoua.°> Yropeyo ca MOHOMWeHeM TakBor NporMca, CKyMMITM- 
Ha M Bylayja Lpue Tope, na ueny ca peyjceqHUKOM JpxKaBe, JeKNapncaHumM 
aTeicToM,** nokylaBajy jja Ha TepuTopujn Lpxe Tope crBope HoBy ayTo- 
KedaylHy UPKBy M10 y30py Ha [pyre He3saBMcHe [pxKaBe KoOje UMajy CBOje 
caMOCTa/sIHe IpkBe M fa ce ,,ocmoboye" of, CIIL] Koja, kako HaBoze, Ipo- 
narupa upejy Benmxe Cp6uje.*° [Ipojexat crBapatba cBOje UpKBe, u Mopey, 
ycBajalba CIOpHOr 3aKOHa, He Havas Ha NoypuiKy BehwHe cTaHOBHM- 
Ka Ipue Tope, Koju ce Jeknapuimy Kao upunagHuuu CIIL. Beppuuu u 
cBellTeHctBo Murpononuje u qpyrux elapxuja ofyuupanu cy ce OBOM 
aHTUMPKBeHOM 3aKOHY apryMeHTMMa, allevIMMa, MOJIATBOM VM MMTUjaMa, 
6e3 dpusuukor o6payyHaBalba U OTMMatba, Mako je Beh map nyTa JOM 
no @usuuKor o6pauyHaBalba UpumagqHuka NomMuUyje ca BepHuMMa, Mehy 
IbMMa UM BAayMKOoM Metoyujem. 


3.2 I[pumepn y qpyrmM ppxkaBama 


Criwuna cuTyalja ce Wecuyia WOueTKOM Ipowmie roqMne uw y YKpajn- 
Hu. Ilocne ocTBapeha Jp»xKaBHOr IpojeKTa M PopMMpatha opraHMsalyje 
»lIpapocnaBHa upKBa YxpajMHes*° yKpajMHcKM MapiaMeHT je ycBojuo 


32 3aKoH 0 cnobogu BjepoucnoBHjectu unm yBjepetba U MpaBHOM oMOxKajy BjepcKUXx 
3ajeqHula, Cry2c6enu nucia LIT, 74/2019, an. 62. 

33 ~-,,OBaj uaH je NpoOmemaTM4aH Ha Bulle HauMHa jep ce HUME BpPUIM Meramusalyja 
lIpeoTuMatha MMoBUHe Cpricxe I[paBocnaBue IpKBe Ha TepUTOpUjM HeHe KAHOHCKe 
jypucgnxunje y Upxoj lopu of crpanefemoxpatcke M cekyiapHe [[p»KaBe Koja T10- 
Ka3yje aMOMUMjy ja WOCTaHe BACHUK, Ap%Kasall| M KOPMCHUK CaKpamHMx OOjeKaTa~ 
(Hosnya Bypuh, ,,Moxe mm 3aKou fa omoryhu ofy3sumate umosnHe CII", Monu- 
imuxa, 21. Maj 2019, 4.) 

34 lo peuuma Mutpononura Amdunoxuja: ,ykanopuh je atewcra Koju cTBapa 
upky.“ (Benmua Kaguh, ,,Cp6u he crpaxama uyBatu cBeTuHbe’, Bexeptoe Hosocilu, 
10. jy 2019, 5.) 

35 NI Pressing: Milo Djukanovic, 19.6.2019, htps://www.youtube.com/watch?v=6sXJb 
BOjxXzset=1842s, nocneywu upuctyn 2. cenrem6pa 2019. 

36 -Y janyapy 2019. ronmue Bacemencxu narpujapx je Foyemuo Tomoc Toj opranvsalnju 
Koja je MpoOsyKT NOMTMKe Tajallimber UpeyceyHMKa YKpajmuHe Ilerpa IlopomenKa 
(Huxonaj Caricaj, ,,Bacemeuckn Tpou “ YKpajMHcKa ayToKedammMja — MOMOBMdHa CBe- 
WOUaHCTBa MU UHTepuperayyja oKyMeuata’, TeonowxKu toinequ, LII/2019, 272-273.) 
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lpemior 3akoua Op. 4128 kojuM ce Bplile M3MeHe M AOMyHe ,,3aKOHa O CIIO- 
60M BepoMcHoBecTH M BepcKMM 3ajeqHMiama’.*” Ln ycBojeHux u3MeHa 
M WoryHa je Ov“0 a ce O3aKOHM OTMMalbe MMOBMHe YKpajMHcKe 1paBo- 
cylaBHe IpkBe Mockoscke narpujapuiuje (game y Texcty — YIIL]) og crpa- 
He HOBO@opMupaHe packomHuuKe rpynaunje. Mako je npeqior Hamurao 
Ha HeraTMBHe peakyMje Ipeycrapuuka YIIL, spxa PIIL] u pyckux menyja, 
TOCwI€ HerOBOr ycBajarba Toveo je AKTMBHO Ofy3MMarbe M OKylIMparbe 
upkBeHe uMoBMHe YITI] of crpane ipmmayqHuka HoBe OpraHMsalyuje u Te- 
CHMYapCKMX HalMOHasIMCTMYKMX rpynaynja*® u To y [pKaBu Koja je ceky- 
NapHa U T@OKM Ka TOMe fla WocTaHe aaHuiya EsponcKke Yuuje, u y Kojoj ce 
nomtyje YauBep3aiHa JekiapaljMja O YTCKMM MpaBuMma, aj 18. wan 
rapaHTyje cio6osy MUCIM, CaBeCTM MU BepOMcroBecTH. 

Tpe6ano 61 HalloMeHYyTH fla je HAYMH MOCTyNakba [[pKaBHOr PpyKOBO]- 
cTBa y YKpajmMHM yMHoroMe cimdaH HaMa Mo3sHaTMjem cleHapujy Wp2kKaB- 
HOF IpojeKkTa aBHOjeBcKe JyrociaBuje, WosHaTOM Kao MakejoHcka IpaBo- 
cilaBHa IpKBa.*? Y o6a ciyyaja Wb BrlacTu je Ja y3 MoMoh HaljMonamm3ma 
OcHyje HesaBMicHy IpKBy u opBOjM je of IpKBe Koja Hocu Ha3suB Apyror 
Hapojla, M TUMe OCHYje HOBM HallMOHaHU UeHTUTeT. Y cirydajy aBHOJjeBC- 
Ke Makefouuje, IpuMapHM 3ajjaTak je Omo fa ce ocma6u yTuuaj UpKBeHe 
jepapxuje u3 Beorpaya u CTBOpM pemurmo3sna opraHMsaluja Ha TepPUTOpMjU 
HaHaime CepepHe Makegonnije 1ojaiHa 10KaHOj MOMTMIKO] eMTN, Koja 
6 Of ApKaBe 7o6uma u MMoBMHY MIpeTxopHO oTeTy og CIIL.*° 

Y cayyajy Upue Tope noctojm 3aKon, Koju je WOHeMa TeMOKpaTcKa 
ceKy/lapHa [[pKaBa, Wj WM je HaljMOHaIM3aljuja MMOBMHE BepCKMX Op- 
raHusallja, M, UCTOBpeMeHO, NOPPUIKa HOBO] HaljMOHaIHO} UPKBM, KaKO 
6u ce ypyuiTBo L[pue Tope HaBogHo ocnobog_uno of yTUaja HObopHuKa 
Benue Cp6uje. CBe To je jo yBek y "pollecy peamusauyje, jep uHMIMja- 
TOPM OBOr [pxKaBHOr NpojeKTa HeMajy BehMHCKy MOLpuIKy Haposa. 

Y Yxpajuun je, Wak, OCTBapeH J[pxKaBHM pojeKaT JJeMOKpaTcke ceky- 
japHe [p»KaBe — PopMMpalbe HaljMOHaHe UpPKBe, Mopey, Beh moctTojehe 
KaHOoHcke []pxBe, mocme Kojer je yCcBOjeH IIpefIOr 3aKOHAa KOjMM Ce OMO- 


37 Penirivia cBo6oga mig 3arposor10: BP npuitnana upoext Ne4128-y 6e3 obroBopeHHA 
3 YepkBamu, https://news.church.ua/2019/01/18/religijna-svoboda-pid-zagrozoyu- 
vr-prijnyala-proekt-4128-d-bez-obgovorennya-z-cerkvami/, nlociezibu upucrym 2. 
cemTemO6pa 2019. 

38 Ouemy Cunog Yxpajmucke mpaBociaBHe UpKBe Mockoscke naTpyjapuiuje peyqoBHO 
M3BellTaBa (SaaBreHne CuHoga Ykpanuckon IIpaBocnaByon LepKsu o cuTyalmu B 
YkpavHcKom u mMuposom IIpasocnasun, Kypnan Mockoeckoi Taimpuapxuu, Mat 
2019.) 


39 Benuma Hypuh, lepman Bopuh - iaiipujapx y 06e3602%enom epemeny, Kb. 2, CraH- 
yu 2012. 


40 Benuma Hypuh, ,OcrBapewe apxaBuor upojexta‘’, Beveptwe nosociliu, demTou, 29. 
neuembap 2017. 
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ryhapa fla jeqHa BepcKa OpraHMsaluja weramHO OTMMa MMOBMHY pyre 
Bepcke opranusaynje.*! 

Y o6a cayyaja fa ce npumMetutu fa je Maprvja Ha BacTM, MO OK- 
PWbeM HaljMOHaIM3Ma MU U3rOBOPOM O 3alITUTM Halj|MOHaNHOr UpjeHTUTe- 
Ta, WOKylWaya Ja yKIOHM WIM OciaOM KaHOHCKy cTpyKtTypy IIpaBociaBHe 
I[pKBe Y CBOjOj JpxKaBM M CTBOPM CBOjy UPKBY, Koja 6u Ouna y cKMay ca 
P@KMMCKOM TlomMTUKOM. ToKom cupoBohera ujeje 0 CTBaparby HOBe Ha- 
WMOHaHe peuIMosHe OpraHusaywje, IpMnagqHuuu KaHoucKe LpKse u y 
Yxpajunu u y Upxoj Topu 6unn cy yuckpuMuHUcaHM Of crpaHe Bragjajyhe 
naptuje, a pKBeHa MMOBMHa Ce Ofy3uMasa y3 MOMOh cinopHMXx 3aKOHa. 
TaKBM HOCTYNUM Cy WoKa3aTem OpyTaHOr Kpllerba OCHOBHMX Jby/ICKUX 
lpaBa MU BepcKUX ciobopla y ceKyapHMM jIpKaBaMa KOje TexKe WIAaHCTBY y 
ExsponcKoj Yuuju. Maya je mmtate y swemy ce TayHO Ormefja CeKyapHOCT 
IOMeHYTHKX J{p»KaBa, C OO3MpoOM Ha To fla ce NOMMTMUKe NapTuje ynuuhy y 
I]pKBeHe CTBapu M ycTpojcTBo I]paBocnaBHe UpKBe, KOje CBakaKO Huje y 
IbUXOBO] HafleKHOCTH, HM TO Jty2KHOCTM, HM 0 YcTaBy. 


4, CTATYC I PKBEHE MMOBMHE Y CPBYJU TAHAC 


Viako ce y IpeTXOHOM jlery pajla WpeTexKHO IpukKa3syjy UpMMepn u3 
IIPpOUMIOCTH M U3 Apyrux [pxKaBa, Oalll y OBO MMPHO BpeMe y3ajaMuHe Ca- 
payibe apxxaze u Lpxse y Cp6nju, Hamehe ce mutate fa 1m Ou UpKBeHa 
MMOBMHa MU XpaMoBnt Tpebaso fla Oyqy y BaCHMIITBy CeKymapHe [[p»KaBe 
WIM BepCcKe OpraHusallMje Koja ce y Oj Hamas? 

Hapeyeuu upumep u3 CosjetcKor CaBesa jecre cneumduuan 360r 
BaHpef[HUX OKOMHOCTM KOje je HOBa BACT, HelIpMjaTebCKM paciomox*Kena 
mpema Ipxsu, yMeza a UCKOpucTu 3a cBOje MoTpebe. Y apyrum ciy4aje- 
BUMa Ce MOKE IIPUMeTUTU Ta HAWMOHANIMUCTUYIKN HacTpojeHa B/lacT MU Ha- 
poy Mory y ofpeheHom MomeHTy fia KpeHy y KaMilaly IpOTMB KaHOHCKe 
I]pkBe Ha HUXOBOj TepuTOpHjU. 

Y Cp6nju qanac Cpncka npaBociaBHa UpKBa YKMBa BeIMKy MOpuIKy 
Boyehe napTHje, LITO Ce M WOKa3ayI0 TOKOM leHTpasHe mpocmase 800. ro- 
AMUMe HeHe ayTOKedamHocTu,” Kao Mf jey[MHCTBeHOr CTaBa 110 IMTaBy 


41 C o63upom ua To fa MOCTOjM jaka Crpyja HaNMOHAMIMCTMYKU HacTpOjeHe emuTe Koja 
Ke fa UMa cBe CBOje, Ja ce ocnob6omu of Benuxe Pycutje u camoctamHo ja ce oKpe- 
He eBpOMcKMM HapTHepMMa, Taj IpaBHM akT UM je paspeliMo pyke fla ce ,y cKMany 
Ca 34KOHOM® Ojly3Me MMOBMHAa ,,UpopyckM opvijeHTucane” YkpajMHcKe mpaBocmaBHe 
upKse Mockoscke NaTpujapuinje, WTO upe y IpMior aHTMpycKM HacTpojeHoM Jp- 
2KaBHOM BPXy. 

42 3aper Cpetor Cape: CBeuaHom akagemujom y Lleutpy ,,CaBa“ mpociaBibexa 800-ro- 
TuulbMiIa ayToKedamHoctu Cprcxe IIpapocnasue Ipxse, http://www.spce.rs/sr/zavet_ 
svetog_save_svechanom_akademijom_u_centru_sava_proslavljena_800godishnjica_ 
autokefalnosti_srps, Wocneyibu upuctym 26. mapta 2019. 
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tionoxKaja CIIL] y Upxoj Topu.*? Ynpxoc Tome, u faHac octajy Hepemiena 
nojequHa UMOBMACKa TATatha: IpaBo CBOjMHe Haj] UPKBeHUM 3e€M/bULITeM; 
CHOpHM yIIMcu y KaTacTpy koje 6u TpeOan0 akTyeM30BaTU, Y WITa CBaKO 
MOxe Ja ce yBepM IIpoBepoM ctTatba y Katactpy.“* Crora je perymmcatbe 
MMOBMHCKUX OFHOCA Ha UPKBeHOj MUMOBMHM HeOmxOqHO 360r Cury pHO- 
CTU WpaBHUX cyOjekaTa KOjM Cy MMaOUM paBa CBOjMHe, 360r NOMITOBakba 
Haveyla Moy3faba y 3e€M/bMIIHe Kibure Ha KOjeM ce TeMeybe jaBHe KibuTe 
(KaTactap HelloKpeTHoctu),** 360r npaBHor MpoMmeta mM eBeHTyamHor pac- 
Tloflarakba IPKBeEHOM MMOBMHOM. IlourTo opm Beh yia3MMo y HOBy UM Ca- 
BpeMeHy IpoOseMaTuKy KOja M3UcKyje HOCeOHO UCTparxkKMBalbe, MOXKEMO 
KOHCTaTOBaTM fla MaKO KAHOHMMa HUje IpelM3HO IpomMcaHo Ko 6 Tpeba- 
10 [ja MMa l1paBo CBOjMHe Ha IPKBeHO}] MMOBMHU Y CeKyapHOj Jp»KaBn, jep 
y BpeMe JOHOLIeHa KaHOHa TojaM CekymapHe [[p»KaBe HUuje 6M0 T03HAaT, y 
UCTOpMjU OfHOCAa ApKaBe u UpKse nocroje upumMepn** Koju cBepoue ja He- 
IOCTOjakbe KOHAUKTa y jefHOM MepMoply He 3HayM Ja He TOcToju MoTpeba 
[ja Ce IIpaBMIHO perymuute U peqeduHuite Nomo%Kaj UpKBeHe MMOBMHE. 


5. 3AKJbYUAK 


Kao miro je BpeMe 10Ka3a7I0 IIpaBe HaMepe KOMYHMCTMWyKe BACT y 
Cosjetckom Casesy, Tako he ucropuja a OTKprije MU ocTasle WMybeBe UM pe- 
3ylTaTe aKTMBHOr yyeltha cekylapHe WpxKaBe y PopMupay HaljMouas- 


43 IIpencequux ca Ilarpujapxom: Y Upxoj Topu nommruxa ce Mewla y yHyTpalime 
ypebete Lpxse, http://www.spc.rs/sr/predsednik_sa_patrijarhom_u_crnoj_gori_poli- 
tika_se_mesha_u_unutrashnje_uredjenje_crkve, nocneytu upuictyn maj 2019. 

44 Tlorpe6a 3a npeuM3mpatem cTaTyca CBOjmHe BUAM ce UM Ha Upumepy CabopHe upKBe 
y Beorpagy, http://www.rgz.gov.rs/usluge/ekatastar/ekatastar-javni-pristup, mocneywu 
mpuctyn Maj 2019. 


45 ,Haveno noy3qama niu MoBepetba y 3eMbUUIHe KibUure ymyhyje Ha TO fla je caqp- 
%*KMHa 3€MbMIIHUX KMTa BepOfOCTOjHa, a TO 3HadM MCTMHMTa M MoTMyHa’. O6- 
peu Crauxosuh, Muogpar Opauh, Ciieapno tipaeo, Usqapauxo upegy3ehe Homoc 
OO, Beorpag, 1996, 332. Taxobe, 3aKoH 0 ApxKaBHOM IIpeMepy uM KaTactapy (Ua. 
63.) CBpcTaBa Ha¥eno Noy3faba Mehy Hauena [pKaBHOr IpeMepa M KaTacTpa He- 
mokpetuocrn: ,,[lozaum o HelloKpeTHOCTMMa yIMcaHM y KaTacTap HeMoKpeTHOCTU 
cy UCTMHMTM MU Noy3qaHu M HMKO He MO%Ke CHOCMTM WTeTHe HocMequye 360r Tor 
Tloy3yjatba‘, 3aKOH O ApxKaBHOM IIpemepy uM KaTacTpy, Cayx6enu inacnux PC, 6p. 
72/2009, 18/2010, 65/2013, 15/2015; Opmyxa YC PC, 96/2015,113/2017 — apyrn 3a- 
Kou, 27/2018 — gpyru saxon, 41/2018 — ppyru 3aKon m 9/2020 - apyrn 3aKoH. 


46 Haxseyennm mpuMepm nmoKasyjy fa, Kajja je ped O HaljMOHaNHMM MHTepecima ceky- 
jlapHe [pxKaBe, a Yak MU y BUY POOpoTBopHe akyuje, Tpeba uMaTM Ha yMy Ja je 
I[pkpa, eH yTMaj M MMOBMHa, y OUMMa Brlapajyhe mapTuje camo MHCTpyMeHT 3a 
OCTBapelbe CONCTBeHMX MHTepeca. YkomMko IpkBa 2%KemM fa OcTaHe WOCMey}Ha CBOM 
BMIMeBEKOBHOM IIpeflalpy, a He Ja ufe Ha HoryOHM KoMMpomuc ca Brayajyhom map- 
TUjOM, OH{a MOXe Aa OYeKyje petipecuje u Popmupatbe packoMHMKe rpynalije of, 
NOjaHOY CBeINTeHCTBA. 
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HMX TIpaBocwaBHMx UpKaBa. IImratme je Ha Koj he HaumH Ja ce OFBUjajy 
norahaju y Upxoj Topu, anu Texra BracTu ja ony3Me uMoBuHy CIIL y3 
momMoh cnopHor 3aKOHa M WOKyWlajM fa Ce Ojadya Hal|MoHamHa WpHOropcKa 
I[PpKBa CMrypHO HUucy y MHTepecy Hapoya I]pue Tope, Koju He Jaje cBoje 
cBeTumbe, Beh Brafajyhe enute, Koja HaljMOHaIM3aM KOpMCTM 3a JOCTU- 
3albe CBOjMX WMbeBa. OHO UWITO 3a Casa [pxKMU Taj cyKOO y 3aMp3HyTOj 
cpasu jecTe OKOMHOCT JJa J[pxKaBa HeMa NOropHe ycOBe MU BaybaH passor ja 
omy3Me IpKBeHy uMoBnuHy. IIntarme je BpeMeHa KomMKO he TaKBo cTawe 
qa octane y Lpxoj Topu, HapounTo ITO HeHe BAAaCTM HEyMOPHO IIpMka- 
3yjy HeraruBHy cimKy o CIIL y Toj apxasu, a pMjanor u3smehy Mutpo- 
MOmMje UPHOrOpcKO-lIpMmMopcke uM Apyrux enapxuja CIIL] u Baage Lpxe 
Tope He JOHOCU ONMIMbUBe pesyTate. Y yeloj cuTyajn je WapayoKcan- 
HO ya y L[puoj Topu, kao cekynapHoj pxKaBu, Bilayja CTBapa CBOjy HOBy 
I[PKBy, YAMe Ce OBO y WMTare wHeHa CekyapHOct. YupaBo y ycuoBn- 
Ma Kajla ce pelliaBa IMTawenonoxKaja MMoBuHe CIIL] y Lpxoj Top, 670 
6 Wo6po fa ce OHO, NyTeM axypMpatba KaTactpa, peum u y Cp6njn.*” 
IIpumepn fenoBatha J p>KaBHor pyKoBoycTBa bJPM nm cappemene Yxpajnu- 
Hecy Takobe nokasamu fa [[pKBa Mopa fla axkypupa cBOje 1paBo, jep cy 
IpKBeHa paByia Ouia WMcaHa jou TOKOM TpBor MMeHVjyMa. Hbvxos 
ayTOpMTeT je OCTaO HelIpoMelbeH, aI Cy Ce MPOMeHMIe OKOMHOCTH MM [p- 
*KaBHO ycrpojctsBo. Ilomeny1m mpwMepm HaM cBepOYe Ja, WO, M3rOBOpOM 
3allTMTe [pxKaBHUX MIM HalMOHaTHUXx UHTepeca, oMasm FO WoOKylWaja 
cbopmMupatba HOBe HaljMOHasIHe UPKBe, C TMM fla ce Beh moctojeha KaHOH- 
CKa VM JleTMTMMHa UpKBa JMCKpMMMHMIUe, a BEepHMLMMa ycKpahyjy ocHoB- 
Ha JbyfCKa IIpaBa u BepcKe cmobope. Jla Ou ce oBa IMTakba pelivMna WM- 
BUIMU3OBaHUM HYTeM, HEONXOJHO je ypeqMTU COpHe 3aKOHe, akKypupaTu 
KaTacTpe U 3acTapeya IpKBeHa paBusa. 
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THE POSITION OF CHURCH PROPERTY 
IN MONTENEGRO: AN EXAMPLE FROM THE SOVIET 
UNION OF THE 1920S AS A CAUTIONARY TALE 


Summary 


The article uses the method of comparative analysis to discuss the position of 
church property in Montenegro. Through historical examples, with an emphasis 
on the issue of confiscation of church valuables in the Soviet Union in the 1920s, 
the author points out the dangers tied with the idea of nationalizing church prop- 
erty and valuables in a secular state with a one-party system, under the pretext 
of protecting state or national interests. The same pretext is usedin an attempt 
to form a new national church, with the already existing canonical, legitimate 
church being discriminated against, and believers denied basic human rights and 
religious freedoms. In order to resolve these issues in a civilized way, it is nec- 
essary to edit the disputed laws and update both the cadasters and the outdated 
church rules. 
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Cumo M. VUIWh* 


IIPABHM MOJIOXKAJ BAHBPAYWHE EWE 
y IIPBOJ JYTOCIABYJU 


Y pagy je pasmaiupan tipaenu tonoxaj ean6paune geue y peo; Jyiocnaeuju. IIpae- 
Hu topegak Jyiocnasuje Huje uo jegquucilieen, ia ce ionoxaj BanOpaune geue pa3- 
juKoeao u3smehy wecii tipasnux togpyuja. Ha togpyujy Cp6uje teuxoe tionoxaj 
je 6uo u3pa3zuito Now, ucitipaxuearte ouunciiea buno je 3a6patbeno u eanOpauna 
geua Hucy umana Hacnegua upaea upema poguitemuma. Y Upuoj Iopu uciipascu- 
Batbe Ouunciiea buno je go360meHo, anu oilexano. Ban6pauna geua Hucy umana 
upaeo 3aKoxcKoi Hacnehueara. Y ociianum togpy4juma ucilipasxueawe ouun- 
ciiga 6uno je moiyhe, u ean6pauna geya cy umana paso 3akoncKoi Hacnehusatoa 
majKe, unu MajKe u thene pamunuje. Y IIpegocuoeu jequuciieenoi ipahancxoi 3a- 
KoHUKa tipaenu ionoxaj ean6paune geue ypehen je ipema ayciipujckom ipaey, 
ca yMepeHum tiobomuatouma. Y tipasnoj meopuju eohena je wupoka guckycuja u 
iipegnoxen je nuz iobomuatoa pewera u3 IIpegocnose. Ban6pauna geua u game 
Hucy 6una u3zjequauena ca 6paunom, Hajsnauajnuju HegociaiuaK 6uo je ogcycitieo 
3aKOHcKoi Hacneguoi tipaea iipema ouy. Oeaj tipobnem naciliojao ce genumu4no 
pewuiiu onakwanum o3aKoteerbem. 


Kpyune pean: Ban6pauna geua. - JyiocnosencKo 3axonogaeciueo. - IIpegocnoea 
ipahanckoi 3axonuxa 3a Kpaweeuny Jyiocnasujy. - Yiaephueatwe 
Ban6paunoi ouunciiea. - Ilozaxotetve eanbpaune geue. 


1. YBOHHE HAITOMEHE 
IIpapuu cucrem Kpamesnue CXC, Kacunje Kpamesnue Jyrocnasyije, 
0 yjeqMubery HMje Ouo jequucTBeH. J[pxKaBa je Ousa NofebeHa Ha WeCcT 


* Cryjeut Mactrep crygmja IIpasuor dakynrtera y Beorpapy, 


email: simoilic@hotmail.com 
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mpaBHMx nogpyyja', Ha Kojuma cy ce IpMMerMBara MpaBa Koja cy Ha TUM 
oOjlacTuMa BaxkUa pe yjequrerba. Ilo crBapawy 3ajeqHuuKe AprKaBe 
MU JOHOMWeHY ycTaBa, Moueo je Mpowec yHudukaluje mpaBa JOHOMIeHeM 
3aKOHa KOjM Cy BOKMIM 3a Weny [pxKasy.” 3a Bpeme mocTojata upse Jy- 
rocmaBuje rpahaHcKo mpaBo, KOjuM ce perymMule Mu NoMOxKaj BaHOpayHor 
qeteta, Huje Ousio0 yHuduKkosaHo. Vspabhena je [Ipeqocuosa rpalanckor 
3aKOHUKa 3a Kpambesnuy JyrociaBnjy, amu oHa HUje ycBojeHa, HUT je 
UpwMewMBaHa y mpakcu. Ja Ou ce pasyMeo Mo0x*Kaj BaHOpadHe JeLe, 
Tpe6a fake aHamM3upaTu Moox%Kaj BaHOpayHor yeTeTa 10 MpaBHMM 
NMOspyyjuMa, Kao M Heros Nonox«Kaj y [Ipepocuosn, jep uako HMje ycBoje- 
Ha, IIpeqocHosa je OfpaxKaBana OMHOC M HaMepe J[pylTBa Ipema BaH- 
O6pauHoj Feu. 

IIpo6mem BaHOpauHe pene y MebhypatrHom mepuofzy He Moxe ce 
VCIIpaBHO pa3syMeTM aKO Ce MOCMaTpa M3 fjaHallwe lepcuektuse. ][Ba 
mpo6sema cy y To qo6a OuTHO yTuL ama Ha HMXOB JOU Mo0%*Kaj — cTMrMa- 
TUu3allMja U upobsem FoKa3MuBalbha OuMHcTBa. IIpBu mpobsem ce AaHac 
MOCMaTpa KaO MCKYYMBM Y3pOK MoWer MoAox*Kaja BaHOpayHe sere. IIpe- 
THOCTaByba Ce Ja Cy BepcKe lIpeypacyye UM MOpasHa KOH3epBaTMBHOCT, 
6yayhu fa 6pak Bue Kao cBeTUy u Ocybyjy BaHOpadHe ceKcyamHe Of - 
HOCe, OMIM r1aBHU HelpujaTemu BaHOpauHe Jere. Viako cy KOH3epBaTH- 
BU3aM VU pemmruja yTulain Ha CTABOBe O BaHOpadHuM TIONHUM OJHOCIM- 
Ma MO Jel KOja U3 HUX NpoMsuase, OHM HUcy OuIM jeqMHU, Ma HM 
IpeT@KHM y3poK Ocyye TUX NOjaBa. Ban6paywHM nomHM OfHOCHU bum cy 
mpoOmematuuHu Mu 360r NoAHMX bomecTU, Koje cy y TO BpeMe Ouse HUXOB 
upatunay. Banopauna yea Osa cy couujanHu mpobsem, jep cy mo mpa- 
BUy Mayjana Ha TepeT MajKU, KOje Cy UX TELIKO M3qpxKaBase, jep je MOM0- 
Kaj KeHa Ha TpKMUITY page cHare y TO BpeMe 6u0 HeENOBOHUjM Hero 
qanac.> 360r nomler MaTepvijamHor cTatba TakBa jjelja cy y MHoro Behem 
IIpOweHTy PU3UIKM 3aocTajama 3a FpyromM peyom. Crona KpuMMHamuTe- 
ta Mehy Huma 6uma je 3Ha4ajHo Beha Hero Koy OpadHe eve. Ban6padna 
poherma nmorahana cy u Majke jep cy *KeHe Ca BaHOpadHOM JeljOM Marie 
Matbe laHce 3a yfajy. Y3 TO, HepeTKO Ty Jelly MajKe HUcy >Kevlevle, a HUje 
6uo pefak ciy4aj HallyuiTata Te Jetje wim YepqomopcTsa. Ilarpujapxan- 
Ha CpefMHa, HapaBHO, HUje MMasia pasyMeBalba 3a BaHOpadHe Majke, Ia y 


1 = ‘Tepuropujanuo cy 6una mopemena Ha: Cp6ujy, Cnopenujy u JJanmaunjy, Xpparcxy 
Cnasounnjy, Bocuy u Xepyerosnuy, Upuy Topy u Bojpognuy. 

2 Bug: Topgaua [Ipaxuh, ,.Popmupatwe mpaBHor cucTtema y MebypatHoj jyrocio- 
BeHCKOj ApKaBn’, 360pHux pagoea IIpaenoi paxyniieitia y Hoeom Cagy, vol. XLII, 
1-2/2008, 645-655. 


3 VU janac je camoxpaHMM poyMTebuMa MHOLO Texe fa Ofraje Welly Hero powuTebuma 
KOjM Ce 3ajeqHO cTapajy oO elm, a MO“YeTKOM poor BeKa OBaj Ipobsem je 6u0 
MHOTIo Behn. 
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HeKMM JemoBiMma JyrocnaBuje Huje Ousa peTKa NojaBa fa ce JeBOjKa Koja 
BaHOpayHo 3aTpyszHM u36ayu us Kyhe.* 

Behuny oBmx mpo6sema morao je fa yOnaxu oTal, BaHOpauHor Je- 
TeTa; 4aK M Kaj] He 6M xTeO Ja yuecTByje y OfTajalby FeTeTa, Morao je Ja 
WOMpuHece aBalbeM HOBIa 3a HeTOBO U3pxKaBalbe. AM TO Hac JOBOLU 
qo Apyror mpo6sema — yrBphusata OUMHCTBa. 


2. IIPOBJIEM YTBP HUBAKA OUMHCTBA 


3a pa3iIMKy Off MaTepMHCTBa, KOje ce OA yBeK CMaTpaylO OUMTIeqHOM 
UMHECHUIIOM, OUMHCTBO je 3afaBalo MyHO Upobsema jep je Ouso Upak- 
TUYHO HefOKa3MBO. 3aTO je BaxKMIO IpaBMsO fa Ce MajKa yBeK 3Ha, 6e3 
o63upa Ha TO fa 1M je 3aTpyqHena y Opaky, OK je 3a OUMHCTBO Opak 6u0 
jequnu poxas.° JjoKasmBate BaH6payHor OYMHCTBa 60 je MopjeqHa- 
KO HeM3BOJJbMBO Of AHTMKe, Ia JO cpeqMHe ABafleceTor Beka. JeqMHO ce 
Morao JOKa3MBaTU BaHOpadHM MOH OMHOC, a WpeTMOcTaBpbasa ce y3- 
pouHoct u3mebhy Takpor ofHoca u TpygqHohe. Mehytum, u To je Beoma 
poOsemaTu4Ho, UpBo jep Cy TaKBM OHOCM CKpMBaHU OF Apyrux (nomHM 
OMHOCM ce HaveHO He Bplie jaBHO, a NOCeOHO cy CKpuBaHM BaHOpayHu 
IOMHU OHOCM MOYeETKOM ABajeceTor Beka), [pyro jep ce uecTo AeLlaBa- 
No ja je BaHOpauHva MajKa MMasia MomHe OMHOCE Ca BULUle AMIa, Ma ce HUje 
MOTO YTBPAMTMU KOjM OF, HUX je FOBeo To TpyqHohe. 


HemoryhuoctT foka3uBatba MOHOr OFHOCA CTaBsbasia je 3AKOHOMABLe 
usmeby Cunme u Xapnoze, rpe6ano je opequtu Kome he ce BepoBaTu Ha 
ped, BaHOpayHoj MajljM WIM MylIKaplly KOjer OHA O3HAYM Kao BaHOpay- 
Hor oya.° Ilo pemiey opor npo6sema pa3iMkyjemMo ABe rpyie mpaBHMx 
CUCTeMa, TepMaHCKe, KOjM Cy 3a Olja JeTeTa CMaTpasM mule KOje Majka 
o3HayM (0 MpMHyMMy fa ce Maju Bepyje — virgini creditur), u naTuH- 
cKe, KOjM HUCy JO3BObaBaIM McTpaxuBawe ownHcrTBa (la recherche de la 
paternité est interdite). Y repmaHckuM mpaBHMM ciuicTemMMa Oya je 403- 


4  O 3acTyMbeHOCTM TakBUX HOCTyHaka CBeJOUM M 3aKOHCKa O6aBe3a OKAIHMX Byla- 
cru y Lpxoj Topu ga BanOpauHoj TpyqHMM, Koja je u36aueHa u3 Kyhe 360r cBoje 
TpyaHohe, o6e36e7e cmeurraj u nopohaj. 

5 »Mater semper certa est etiam si vulgo conceperit, pater vero is est quem nuptiae 
demonstrant.“ Paulus, D, 2.4.5. Tpe6a qozaTu fa HM Opak, HapaBHO, HMje 6u0 cury- 
pay foKa3, Beh camo o6opuBa MpeTHocTaBka. 


6  Konnxo je cyycrso 6un0 6ecnomohuo y yTBphupamy umeHMua TOBOpM M KO- 
puutheme 3akmeTBe KaO JOKa3HOr cpepcTBa. AMM 3aKMeTBa yOULITe Huje pellaBana 
mpo6sem, jep je cay, ucTu mpobsem MocTojao npunnKomM oppehuBatba koja crpaHa 
Tpe6a fa ce 3aKyHe. Y3 TO je y OBaKBUM CylyuajeBuMa sa6enexKeH BeMKM CTereH 
KpuBoknetcTBa. Bug: Agam Jla3sapesuh, ,O uctpaxuBamy oumHcTBa’, Bpanuy, 
1-2/1928, 24-25. 
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BOJbeHa TY2KOa 3a yYTBphuBalbe OUMHCTBa, OK je y MaTMHCKMM TpaBuma 
oHa Ousia HaveMHO 3abpatbeHna, a JO3BO/baBaHa je CAMO y M3y3eTHMM Cyly- 
yajepuMa.’ Tako je y aTMHCKMM IIpaBHMM CMCTeMMMa, OCMM U3y3eTHUX 
cilyuajeBa, IpM3Halbe OYMHCTBa Ov70 jeqMHU HayMH Ja ce BaHOpayHOM 
metery yTBpyu oray. [Be rpyme cy ce pa3muKoBane M MO OfHOCYy M3- 
Meby ouja u geteta. Y 1aTMHCKMM IpaBHMM CMcTeMMMa BaHOpadHo JfeTe 
je MMazIO 3HaTHO NOBOHNjM WoOM0%*Kaj, Wa je WOpey, U3p»xKaBatha Koje je 
qobujano, Foasvn0 VU y CPpOACTBO Ca BaHOpadHMM OLeM M MMaso0 U3Bec- 
HO HacyleqHO IpaBo lpema wemy. lepMaHcKa lpaBa cy uMasa Apyraunju 
IIpMcTyMl, BaHOpayHo ete HUje FOMa3su10 y CpOsCTBO Ca OljeM, HUje 61710 
110, POAMTeCKOM Brawhy, HUT je MMamO0 HacmeqHO 1paBo WpeMa wheMmy. 
Oxo je qoOnjano camo u3qpxaBate. OBakBa peryayuja y repMaHCcKMM 
lIpaBuMa je MocweqMlja HECMTyPHOCTM OYMHCTBa yTBphenor cyCKMM Iy- 
TeM, a MOTMBMCaHa je IPBeHCTBeHO MaTepujantHimM ob6e36ehemem cpex- 
CTaBa 3a 2%KMBOT BaHOpayHoM jeTeTy. HujeqHo of oBMx pelea Huje 
Ouno 3afoBObaBajyhe, WaTMHCKa MpaBa, MUaKO Cy Jayla 3HaTHO NOBOSHUJM 
HOlOx*Kaj MpM3sHaToj elm, ocTaBusia cy JaleKo MHOroOpojHujy HeIpu- 
3HaTy [jelly BeOMa OGectIpaBsbeHOM, JIOK Cy repMaHCKa IIpaBa ycKpaTusa 
BaHOpayHoOj Fel HacweqHO WpaBo 3a Ola, au cy bap cBoj BaHOpayHoj 
Teun faa WpaBo Ha M3qpxKaBare. 


J\pyrm upo6mem mpuimkom yrBphuBatba OUMHCTBa jaByba Ce aKO je 
MajKa MMayla MlotHe OfHOCe Ca BUIMe MylKapalla y Wepuopy 3aueha. Cma- 
Tpaso ce fa Taya Foa3su JO T3B. Melliatba KpBuU (turbatio sanguinis) u Huje 
ce MOIO yTBpAMTMU KO je OTaly FeTeTa. Y oBakKBMM cuTyalMjama O70 
je Bue Moryhux pelea, HeKa paBa cy JaBazla MajliM MpaBo fa Oupa 
Kor llapTHepa he fa o3HadM Kao Olja, HeKa Cy JO3BObaBasla NOCTaBbakbe 
IIpMroBopa BULLE HalOxKHMKa (exceptio plurium constupratorum) KojMM ce 
OHeMoryhaBallo UCTpaxKMBalbe OUMHCTBa OK je Tpehe pemlewe Ouno ya 
ce y cily4ajy BULe NapTHepa BaHOpauHe MajkKe, CBM OHM OCyye Ha M3qp- 
*KaBalbe JleTeTa, au 6e3 ycriocraBybatba cpojyctBa.® 


VI nopey NyHo pasIM4uTMx WpaBHMX pelea M3 TOF Nepuosia, TeLIKO 
qa Ou ce Morno pehy fa je HeKO y NOTMyHOCTM McrIpaBHo. Hajaame cy orn- 
lla HeKa yMepeHa Cpejiiba pelea, aim HM OHa HUcy Ousa 6e3 Mane. Ilo 
CBaKOM CMCTeMy, HocTojama je MoryhHoct 3mo0ynotpebe. Ilouerkom mpout- 
nor BeKa MojaBuyia ce MOryhHOCcT BelliTayera NallMtapHux MMHUja (OTM- 
caK IIpcTa) M BelliTaverba KPBU, aM HUjeyjaH Of] OBA MeTOJa HUje Morao Ja 


7  Hup. y dpanuyckom mpaBy cyf{cKo UcTpaxKuBatbe OYMHCTBA ONO je FO3BOmeHO 
camo y ciyyajy ormune; pepopMom 1912. sHayajHo je noBehan Opoj ciy4ajeBa Kay je 
UCTpaxUBarbe OUN0 JO3BOEHO, aM je M abe BaxKMNa HavenHa 3aOpaHa McTpaxn- 
Balba OUMHCTBA. 


8 Ouu 6u cau 6umM comupapHo OATOBOpHN 3a M3qprKaBalbe JeTeTa, y ciy4ajy Ja jenaH 
TllaTM eo M3HOC, MMao 6u WpaBo perpeca Mpema ocTasMma. 
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IIO3MTMBHO TOTBPAM OUMHCTBO, Beh cy Bulle KopmutheHa Kao cpef{cTBO 
HerMpatba OUMHCTBa.” Tek je KACHMjM pasBOj TeHeTMKe JOHEO BelITayeHa 
KojuMa je oMoryheHo BeoMa IIpeljM3HO yTBphuBate ounHcTBa. Tako cy y 
LPyroj MOAOBMHM FBayjeceTOr Beka IlpaBHe IIpeTHOCTaBKe O OUMHCTBY M13- 
ryOuie Ha 3Hatajy, LITO je Mpey[cTaBbao 3HavajHO O/IaKIalbe 3a 3aKOHO- 
TaBCTBO, KOje je MMTae OUMHCTBa MOTO Ja IIpellycTM BelITalyMMa, Koj 
6u ra npeyu3Ho yTBphusanm y cBakoM MojeqMHayHOM cylyyajy. 


3. IPABHM MAPTUKYIAPMU3AM - 
IIPABHM CTATYC BAHBPAYHE JJEWE 


3.1. Tlonoxaj BaHOpauHe Jetje Ha CplicKOM IIpaBHOM Tlogpyyjy 


Ha nogpysjy Cpouje Baxno je cpicxu Ipahancku 3aKoHuK u3 1844. 
royjMHe ca u3MeHama!®, y Kome je lomo>Kaj BaHOpauHe ele 60 perynu- 
caH ulaHoBuma 128-135." 


9 Bugu: Munou Josuh, Kako ga ce y HOBOM rpalhaHcKOM 3aKOHMKy ype Wom0- 
*aj BaHOpauHe gene’, Ciomenuua Konipeca ipaenuxa y Hoeom Cagy 1938, Kou- 
rpec mpaBuuka, Beorpay 1938, 37-38; Boris Zarnik, ,O znacenju pretrage krvi za 
odredjivanje o¢cinstva‘, Mjesecnik, knj. LIV, 4/1928, 200-208. 

10 Jlasap Mapxosmh (upup.), [pahancku 3axonux Kpameeune Cp6uje ca xpailixum o6ja- 
Wtberhuma, Kiwxapa Teye Kona, beorpag 1921. 


11 Tpe6a Hamomenytu ga y Cp6nju moyeTKoM JeBeTHaecTor BeKa NoMOx*Kaj BaHOpadHe 
eye Huje 6uo nou. Majxe Hucy Tpneme Teuike MocnegMue BaHOpasHor pohera, 
HMcy Oume of6alMBaHe Of APyUITBa, a y HeKMM KpajeBuma cy Ouse u Ha WeHM jep 
cy oKa3ane fa Mory paharu (Bojucnas Baxuh, [I[paenu iionoaj ean6paune geue y 
®HPJ, Beorpay 1957, 22.). OumHcTBo ce Moro UcrpaxuBatu. VI kaj je Majka y Bpe- 
Me 3a4eha mmaza NomHe OfHOCce Ca BUINe MMIja yTBphuBalbe OUMHCTBa je Ouno 403- 
BomeHO. CBM MajuMHM NapTHepn cy ocyhusaHu fa 3ajeqHo usppxKaBajy Tete (TaKo 
cy y jeqHom cny4ajy 06a naprHepa MajKke 6una ocyhena ya joj 3ajeqHo Kyte jeqHy 
KpaBy My3apy Kako 6 m3yqpoKaBama eTe. CrepaH Maxcumosuh, Cyherwa y [oxcape- 
eaukom maiuciipaimy 1827 - 1844, TMIII Ipocsera, Iloxapepay 1973, opmyKa 304. 
cTp. 206). lere je umano mpaBo Ha M3qpKaBatbe of, 06a pogutema (B. Baxuh, 23.), 
y Ty CBpxy Morzo je qoOuTu u jeqaH Jeo oveBor umatba. V3 usBopa ce More Ipe- 
THOCTaBMUTM fa je JeTe MMaNo M mpaBo HacrehuBata ora (C. Maxcumosuh, opmyKa 
63. crp. 39). Oray je Takobe 6u0 Ay2KaH fa Maha TpourKoBe y Besu c HOpohajem, 
Tj. TpoukoBe 6abuue u FojKuibe (ucTo. ofyKa 201. crp. 141). [Ja 6 ce cupeunna 
YeoMopcTBa BaHOpaunHe Fete, Ouse cy Mpommcaue cTpore Ka3ue (B. baxuh, 20-22.), 
a KaKO Cy Tajjalllibe BlacTM HacTojase Ja cMalbe Opoj BaHOpauHe ele, BaHOpayHU 
HOMHM OfHOcK Ou cy 3abpalbeHM M KaxKMBM TeeCcHMM Ka3Hama, Hajyethe 25 
lITaloBa 3a MyUIKapye u 25 KamiMja 3a KeHe (B. baxuth, 20-22, ucro C. Maxcumo- 
Buh, omtyKa. 270. crp. 174, omtyKa 281. crp. 184 1 ogmyxa 304. crp. 206). IIpu Tom, 
cymuje cy y3umame y o63mp KpuBUIy FeBojke, ma Ou y cnyuajy Wa je Onna saBeqena, 
oa 6usa ocnoboheua KasHe (C. Maxcumosuh, opyKa 317. crp. 214-215). OBakaB 
cTaTyc peryiucaH HajBuie O6v4ajHuM T1paBOM M3MerHeH je JOHOMWeHeM CprcKOr 
Tpahancxor 3akouuka 1844. roqMue. 


252 


Cumo M. Mnuh (ctp. 248-282) 





3aKOHUK je BaHOpadHO JeTe FedpuHucao Kao OHO KOje je MajKa He- 
BeHUaHa 3ayela M poswMsa, Kao UM JeTe poheHo of BeH4aHe Majxke, aM Tpe 
lpotekKa poka og 180 gana of BeHYarba MIM TOcne 300 Bana Of pa3Bo- 
ja Opaxa. [Jere poheno of, BeHYaHe MajKe, aM U3BaH HaBeJeHUX POKO- 
Ba Hehe ce cMaTpaTu BaHOpayHMM: a) ako je HeqoHourye, 6) aKo ra oTall 
IIpM3Ha 3a CBOje MT) aKO ra Ce OTall y pOKy Of] 3 Mecella Cy/\CKM He Ofpe- 
KHe (a7. 128). Jleua “3 noHMuITeHUx OpakoBa cy Takohe cMaTpaHa BaH- 
6padHoM, 6e3 063mpa Ha CaBecHOCT pogterba (um. 134). 


VictpaxkuBale OUMHCTBa je 6us0 3abpaweHo mo cpricKom Ipahan- 
CKOM 3aKOHMKy (471. 130).!2 Visysetak of OBOr paBusia Cy CaMO Crly4ajeBu 
ompohetba M CM1OBakba, MU TO CaMO aKO je JeTe 3a4eTO y BpeMeHy CUIOBaba 
uu onBobera. OcilopaBae OpadHor OUMHCTBa Ousio je BEOMa PecTpUK- 
TMBHO, MY2K MajKe je MOraO OCNOPUTM OYMHCTBO jeMHO aKO WOKaxKe Ja y 
tlepuogy 3ayeha (180 - 300 gana pe nopobaja) Huje Morao Jja Ofp»KaBa 
MOMHe OFHOCe Ca CyMpyroM; HOKa3MBalbe HeEBepCTBa Cylipyre, a Yak HU 
FbeHO IIpM3Hatbe Hcy OGapamm MpeTmoctaBky ouMHcTBa (yu. 114).!9 


Tlo1oxaj BaHOpayHor JeTeTa UpeMa pogMtTebuma Ovo je pasiMant. 
Majxa je umMazla cBa IpaBa u OOaBese MpemMa BaHOpayHoj eM Koja cy 
wHaye ipMiiayaia Oly u y WOrmepxy IM4HOCTU JeTeTa uM y Mormepy wHero- 


12 Y usBopuoj Bepsuju CY3-a us 1844, rogmue, unan 130 je fomymirao ucrpaxuBatbe 
OUMHCTBa y cTaBy 1, amu je OH OM0 KOHTpayMKTOpaH CTaBy 2 10 KOMe Ce HUKO 3a 
olla eTeTa He MOxKe NpormacuTu ako Ha TO caM He IIpuctaje. OBaj npobstem je FoBeo 
0 “uHMIMjaTMBe BpxoBuor cyf{a 3a M3MeHY CTaBa Ba KaKO 6M Ce OTKMOHMMa KOH- 
TpagqMKTopHoct. CopjeT je KaO KOMeHTap Ha UHMUMjaTMBy a0 MMIUlberbe a HeMa 
KOHTPajMKTOPHOCTM M ja Ce CYJCKO MCTpaxKMBame OUMHCTBa 3aBpllaBa TMMe, ja 
aKO TYKeEHU MYlIKapal] He IIpM3Ha OYMHCTBO, MOpa fla MOMOXKM 3akieTBY fa HUMje 
ota feteta (Bugu: Mama M. Kynay3op, ,,[Ipeqio3u u3MeHa 3aKOHcKe ofpen6e o 
McTpaxkuBalby BaHOpayHor ouMHCcTBa M3 1855. rogmHe’, 360pHuK pagoea IIpaenoi 
gaxyniteiia y Hoeom Cagy, vol. XLIX, 4/2015, 1751-1760.). Oran je 6“0 Ay>KaH fa 
Ms[pKaBa ely, alu TeK y cay4ajy a MajKa Hema cpeycTaBa. BanOpauna fea Hcy 
MMawla IpaBo HacnehuBatha 13a CBOjUX posMTeba. OBaj WpobseM je peltieH 13MeHOM 
3aKOHMKa Of 7. Maja 1868. Kayla je, Hox, yruyjajem PpaHUyckor NpaBa, UcTpaxuBawe 
OUMHCTBA eCKCHIMUMTHO 3a6paweHo. OBuM je NomoxKaj BaHOpayHe Fete 3HayajHo 
oTexaH. VisBopum texct CI3-a 60 je KOHTpaqMKTOpaH, a Ca HeETOBMM NOTOHMM 
TYMaveleM M UPMAMYHO HeNOBObaH, aM OH je uMak oMoryhaBao UcTpaKkMBalbe 
ounHctBa. Vsrmega jeqHocraBHo u36ehu yrBphuBawe OUMHCTBa 71a2KHOM 3aKJIeT- 
BOM, ay y TO BpeMe 3aksleTBa je UMama Behy TexMHy, Ma HUcy OuM peTKM cry4aje- 
BM J{a OYeBM Ipu3Hajy OUMHCTBO Ha cypy. Ilocnme 1868. roquHe BaHOpauHa Fela y 
Cp6uju umajy u3pa3uMTO NOMI IpaBHM Mom0%Kaj. 


13 Bugu: Mama M. Kynaysos, ,,3aKOHOfaBCTBO M Cyf{CKa Hpakca 0 BaHOpayHoj Fel y 
Cp6nju XIX Beka‘, 360pxux pagosa Hpasnoi haxynitieitia y Hosom Cagy, vol. XLVI, 
3/2014, 281. Y rom cnyyajy ce TyK6a 3a pasBoy, Opaka CMaTpasia UM U3jaBOM OApMaba 
ounHcTBa. Bugu: Tax. M. Usanosmh, ,, lonmsare Ty>K6e of cTpaHe MyxKa 3a pasBog, 
6paka 360r npoBohewa Omyya cMaTpa ce y MCTO BpeMe M Kao Opuiakbe OpasHocTu 
qeteta y cmucmy un. 128. rpab. 3ax.“, Bpanu4, rop. XVII (VIID, 4/1932, 208-209. 
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Be umosnue! (un. 135), 6uma je WyoKHa fla UX M3p>KaBa Mt la ce O HUMa 
ctapa (um. 129). Heya cy qo6ujana majumHo UpesuMe, JOMMUMA Mu WpKa- 
BybaHCTBO. Y NoOrleyy yupaBybatha JJeTETOBOM MMOBMHOM, MajKa je 1Ma- 
ja CBa lpaBa ako je 6ua xpaHuTesb, a aKO HUje, Ta UpaBa cy UpMiapa- 
ja xpanutemy (um. 132). IIpema ony, Kaya je oBaj 6u0 MosuHar (Tj. aKO je 
IIpM3HaO OYMHCTBO MIM Kaya Ou y WBa u3sy3eTKa Ovo CyfACKM MpormaiieH 
3a Olja), BaHOpauHa fella Masa cy jeqMHO UpaBo Ha M30px%KaBalee (YI. 
113-114, 133). 


O6aBe3a M3qpxKaBalha JeTeTa Majjaa je IPBeHCTBeHO Ha Majky. 
Ykommxko je oTal, 6m0 nosHat, 6vo je Ly2KaH jeqMHO Ta u3sypxKaBa CBOje 
mete!’ y cmucay un. 131. C3 u To y3 wu mocne Majke, WTO 3Ha4M JMa je 
oTall 6m0 AyxKaH fa U3pxaBa [eTe TeK aKO MajKa HMje MMasia cpeycTaBa. 
Tlocne ofa, Hy2KHOCT U3pxKaBalba BaHOpayHor JeTeTa Mafjasa je Ha Maj- 
uMHe CpoqHMke. OueBu CposHMM HUCy MMasIM HMKakBe ObaBe3e Ipema 
netety. IIpaBo Ha u3qpxKaBalbe Tpajao je CaMO 3a 20KUBOTA JaBaolla U3- 
JjpKaBalba, OHO HMje peta3su0 Ha HeroBe HacwefHUKe KAO TepeT 3a0- 
ctapiiTune.!® 


BanOpauna Jelja Morza cy OUTM MO3aKOHeHa M TaKO Uu3jeqHayeHa ca 
6pauHoM Ha Tp HauMHa: 1) KOHBaIMalMjoM petaTMBHO HMUITaBor Opa- 
Ka y KoMe cy flea pobena - Tj. Kay Ou oTMana OpauHa CMeTHDa 360r KOje 
6pak Huje 610 myHoBaxKaxn!’ (legitimatio ex lege), 2) nosHujum 6pakom 
pogutemba BaHOpauue gee (legitimatio per matrimonium subsequens), u 
3) OAIYKOM Bulle BAACcTM (Tj. KpaybeBMM yKa30M) Ha 3axTeB jeqHOr MAM 
o6a pogntema, a 6e3 uITeTe 3a Tpeha mmua (un. 134). Ippa qBa HaumHa 
1103aKObelba Cy IpMpofaH HayMH Ja Ce ela 1O3aKOHeE, M OHa HMIcy u3a- 
3MBalla mpobseme y mpakcu. Tpehu HauuH je Upobmematuuan, jep jeTe 
CyWITMHCKM He MocTaje 6pasHo — wHeroBM posMTewU He cKMallajy pak, 
OHO Ce CaMO IIpor/alaBa 3a OpadHo. Osaj HaYMH MO3aKoHetba je To71a3v0 
y o63up y ciydajeBuma Kajj je OTall yMpo, a xTeo je fa Ce OKEHM MajKOM, 
y ciyuajy BaHOpauHe felle cBelITeHMKa yHOBalla, M CAMYHUM cuTyaluja- 
Ma Kajia CK/lallatbe Opaka Huje 6uno moryhe. IlocraBuno ce muTatbe KOjM 
cy edekTu OBakBor 03aKOHerba. [Ipobsem cy cTBapame yBe ofpenoe, 
IIpBo, cama dopmynaumja uiaHa 134. y Kojoj ce Kae ,,6e3 mITeTe Tpehe- 
ra“ Huje Ousa jacHa, a Apyrm upobsem je 60 un. 409. y Kome ce HaBOAM 


14 Jlasap Mapxosuh, Hopoguuno iipaso, Kwwxapa Teye Kona, Beorpag 1920, 214. 


15 Orayy Huje 6v0 Zy2KaH HM Ja Fa Mupas BaHOpauHoj Khepu. [paromy6 Apaubeno- 
Buh, Hexonuxo peuu o mupa3y, ciipemu u ygommerwy, Kwwxapa Tene Kona, beorpag 
1912, 7. 


16 JI. Mapxosuh, 213. 


17 Bugu: [paromy6 Apauhenosuh, ,,O0 nosakomemy Jee KOHBamMgayujom Opaka‘, 
Apxue 3a tipaene u gpywiieene Hayxe, Kr. XXXIV, 4/1928, 249-251. 
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[ja HacyleqHa MpaBa MMajy CaMo Jfela 1O3aKOreHa NO3HMjMM Opakom, M3 
vera NpOMsuia3sn fa [ella MOZaKOHeHa OfIYKOM BUle BaCTU, HeMajy 
HacileqHa lipaBa lpema cBojum pogureuma.'® Opaj mpomuc je TyMayeH 
Ha Tp HayMHa, MpBM — ja JeTe NO3aKOHeHO Ha OBaj HAYMH HeMa Ipa- 
BO Haciehupata 3a Ola, Ipyru — fa je OHO MOTMyHO u3jeqHayeHO ca 
ocTaylioM O6payHoOM Jjeljom, u Tpehu — fa OBaj HAaYMH TO3aKOHera Jeryje 
camo u3meby oa Mu feTeta, a Ja Ipema oueBoj damunMju HeMa HVUKaK- 
Bor JlejcTBa. To Ou 3HauMs0 fla je CAMO OTall y CpOsCTBYy ca BaHOpadHUM 
eTeTOM, [ja OHO MMa HacyleqHO MpaBo CaMo lipema OLLy, au He M mpema 
oueBoj damunuju.!? Tpehe Tymayere je 6un0 npeTeExHO M HajuctipaB- 
Huje, jep je HajBullle OATOBapaylo TeKCTy 3aKOHAa, a TO je yjeqHO Ouno u 
TyMatverbe UCTOr IpolMca y ayCTpUjcKOM IpaBy, U3 Kora je OBaj IpomMc 
Ml Tipeyset. CropHo je Ouo u MMTatbe Ja IM Ce OBaj HAIMH TOsakKOHerba 
MOK JO3BONMTM Ha Maj4MH 3axTeB.7? 


Ycpojethe cBor BaHOpauHor AeTetTa HUje Oun0 Moryhe no CT3-y, jep 
je 34KOHUK O3BOIM0 ycBojere caMo 3a Tyby geuy (um. 136), Tako wa 
OTalj] Ha OBaj HaYMH HUMje Morao Ja Dobe y cpoy{cTBo ca cBojuM qetetom.21 


BaHOpayHo yeTe Huje “Mayo WpaBo 3aKOHCKor HacehuBawa HU 
lpema oly HM mpema Maju (un. 409). Ono je Mormo FoOuTu MpaBo Ha 
Hacyle[CTBO CaMO y cily4ajy Mo3akomerba, MHaye je Moro HacmehuBaTu 
caMO KaO TeCcTaMeHTaIHM HacneqHuK. BanOpauny yey cy HacnehusBanu 
XpaHMTembM (Take MU pOAMTeM Cy MOFMM a UX Hacrejfe, aM CaMO aKO Cy 
MM OMIM XpaHuTeby). 


Otay Huje uMao ObaBesy Ja HayOKHAaZM MajlM TpowKoBe nopohaja 
Ml [Ja je M3,pxKaBa 3a BpeMe OKO Tlopobaja. 


18 Muummema ya opa fea HeMajy IpaBo HacmelhuBama ona 6unu cy: JIazap MapKo- 
Buh (Jlasap Mapxosuh (upup.), [pahancku 3axonux Kpamesune Cp6uje ca xpaiu- 
Kum o6jawtberuma, Kwwxapa Tene Kona, Beorpag 1921, un. 409) u [paropy6 
Apauhenosuh; cynpotuo cy mMucnuau Augpa Hophesuh (Bugu: Angpa Hophesuh, 
»HacneqHo upaso’, Bpanuu, 3/1904, 142-144.), Kusojun Iepwh u Januno [a- 
yuh (Bsugu: Tanuao Jjaunh, ,,. Ipasum nonoxaj BanOpauue sere’, Bpanuy, 2/1935, 
43-50 u Jlanuno Jlanuh, Hoeogom jegue eaxne ognyxe Kacayuonoi cyga, Bpeme, 
Beorpag 1928.). Bugm: Crepay )Kuspagmuosuh, ,,0 nponmcuma Cprcxor rpabay- 
CKOr 3aKOHMKa KojM ogpehyjy HacneqHa upaBa Jee No03aKomeHe Mumouthy Bra- 
jjaoueBom , Apxué 3a tipaene u gpywileene HayKe, Kt. XXXII (XLIX), 1-6/1936, 
167-174. 

19 Tj. y cny4ajy ya My je oral, yMpo, OH He Moxe HaciehuBaTu HeroBe CpOAHUKe 110 
lipaBy Wpey{cTaBatna. 


20 J. Hauuh, Tosogom eaxcne ognyxe, 3-10. 


21 Ycpojete BaHOpauHe yeye y Cp6uju Ono je uecto mu omoryhasano je ja ce MaTe- 
pujamHo o6e36equ Benukn 6poj BaHOpadHe Tele 0 KOjoj pomuTebu Hucy 6punynnu. 
Bugn: M. M. Kynay3op, ,.3akKoHOqaBcTBO u CyfcKka mpaKca‘, 283-288. 
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3.2. Tlonoxaj BaHOpauHe Jjele Ha 
I]PHOTOPCKOM IIpaBHOM Tlospyyjy 


3akOHU O BaHOpadHoj Fey y Lpxoj Topu cy uecro MemaHn, aca TUM 
IpoMeHaMa MoropulaBao ce M HUXOB Wom0%«Kaj; 360r Tora he opge 6uTu 
U3HeET KpaTaK Iperey, IpeTXOJHMX 3aKOHA, pe HeTO UWITO ce M3IOKM 
paBo Koje je BAKU y Oba JyrocnaBuje. L]pHoropcKo 3aKOHOaBCTBO 
je UpBM nyt perymucano cratyc BaHOpauHe Jee y 3aKOHMMa OTaYacTBa 
v3 1833. Viako je cnopHo fla 7M je oBaj Mponmc npMMermuBaH y pakcu, 
OH je CBakaKO 3Ha¥ajaH jep Of[paxKaBa Tajjalllmbe IpuMKe y UPHOTOpcKoM 
upywtsy. Ilomoxaj BaHOpauHor petTeta je 60 yobap. IIpomucane cy 
cTpore Ka3He 3a YeqoMopcTBO. [{yxKHOCTM Ola Cy 3aBMCMe Of, HerOBOr 
OpauHor craryca. OxemeH oral je O“0 Ay>KaH Ja BaHOpayHoj Maju ja 
Mupa3 Of CTO TamMpa, MaTM rmoby of NefeceT Tamupa Mu fa OCIyKM 3a- 
TBOPCKy Ka3Hy Oj| Tpu Mecewa. Axo je oTal] 640 HeoxKerHeH, MMao je O6a- 
Be3y ja Ce OKEHM OcpamoheHoM JeBOjKOM, atu roby of AeceT Tamupa 
Vi O[\CIYKM Mecely JjaHa 3aTBopa.?? 

Cneyehu mponmc Koju je perynucao oBy MaTepujy Ovo je OnmTn 
3e€MaJbCKM 3aKOHMK M3 1855. Y memy cy MOOWTpeHe Ka3He 3a YeOMOp- 
cTBo. BaHOpayHM oTall AyKaH je fla yliaTu y [pxaBHy Kacy CTO Tpuje- 
ceT TayiMpa M la Of[cy>KM Ka3Hy Of| WecT MecelyM 3aTBOpa. OBe o6aBe3e 
M Ka3He OH Ce MOraO OCIOOOAUTM CaMO aKO Ou Ce OX%KEHMO MajKOM JeTeTa 
um y3eo pete ce6u.*? BaH6pauHo pete y cny4ajy upujema y kyhy 6un0 
je usjeqHaueHo ca OpauHuo. JJeTe je Hocu0 Ipesume Kyhe y Kojy je mpu- 
MbeHO. Y ciy4dajy fa je ograjeno y Tyhoj kyhu, upesume je FoOujano no 
oueBoM OpatcTBy uM mtemeny. Y ciyuajy Bulle oTalja HMje Oun0 O7F- 
pebexo kako he go6urn mpesume.”* Ban6payHo AeTe umazo je ucTa Ha- 
cyleyjHa T1paBa MIpema ony Kao u 6pauna pera (47. 71).7° 

Hapeg6a 0 kaxkHaBalby BaHOpadHMx Mpectyna of 11/23. cerrem6pa 
1884. FoWaTHO TOOMITpaBa Ka3He. Ka3Ha 3a O*KeeHOr YOBeKa NOMMTHYTAa 
je ca wecT MeceyM Ha roquHy JaHa. BanOpayHm oral Ay>KaH je Ja BaH- 
OpauHo JeTe Ipumu y cBojy kyhy u usjeqHauu ra y WpaBuMma ca CBOjOM 
3aKOHMTOM JjeljoM. Momak je Ay2KaH Jla ce OKEHM MajKOM cBor BaHOpay- 
HOF JJeTeTa, MHa¥e ryOu CBO CBOje MMalbe M HeMa paBo fa cKana Opak 
ca [pyro >keHom.*° 


22 Mamta Kynaysos, ,Ogpen6e 0 BaHOpauHoj Fem y UpHOrOpcKOM saKoHoaBcTBy XIX 
Beka‘, 360pnux pagoea IIpaenoi daxyniteita y Hoeom Cagy, 3/2012, 286. 


23 Bantasap borumuh, IIpaenu o6uraju y Llpuoj Iopu, Xepueioeunu u Anbanuju, Up- 
HOTOpcKa akajleMuja HayKa U yMeTHOcTH, Tutorpan, 1984, 65-66. 


24 ~~ Ibid. 


25 3axoxnux [Janna Ipsor, https://www.rastko.rs/rastko-cg/povijest/knjaz_danilo-zakonik 
_c.html, upucrynmexo 23. jyna 2020. 


26 M. Kyzay3os, Onpeq6e 0 BaHOpayHoj menu, 288. 
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Hapegua pedopma 6una je cupoBeyeHa 3aKoHOMm of 9/21. qetjem- 
6pa 1892. Momak Bulle HMje Ly2KaH la ce OKCHM MajKOM CBOr JfeTeTA, 
Beh je JOBOHO Ja yIiaTM CTO MefeceT Tamupa y Pou BaHOpaHe sete. 
OokeeH BaHOpayHN OTall BUIIe HMje 1310%KeH 3aTBOPCKOj Ka3HU, HUTM 
je o6aBe3aH fla JeTe Ipumu y Kyhy, JOBOwHO je camo Ja yilaTM HOBall y 
doug BaHOpauHe feue. YKomMKO je BULIe MyLIKapalla OfpxaBasI0 OFHOCE 
ca MajKOM, cBM cy Oumu obaBesHu fa u3qpxaBajy qeTe. VicrpaxusBawe 
OUMHCTBa OusO je HO 3aKOHY OOaBe3HO, a MajKa je Ova Ay2KHa fa OT- 
Kpuije oa Bereta. Ilosaxomere je 610 Moryhe camo HakKHayjHMM Opa- 
kom. BaHOpauHa fella Hcy MMaa HacyleqHa WpaBa peMa poyMtTemunma, 
U3q,pKaBaHa cy 43 Pousa BaHOpayne Fere.7” 


HapeqjHM 3aKOH, KOjm je OcTao fa BaxKM Ha Hoppyyajy Lpue Tope nu 
3a Bpeme JyrocnaBuje 60 je 3aKOH O BaHOpayHoj Ajenu 3a Kwaxesuny 
Upuy Topy of 30.3.1894/11.4.1894.78 


3akOH je BaHOpadHoO JeTe AeduHMUcao Kao JeTe KOje ce pos: a) of 
Heyjlate *KeHe, 6) off yOBMLe MO3HUje Of FeceT MecelM Of] MyXKeBybEBE 
CMpTM, B) Off pasBeyjeHe 2KeHe JeceT MeceljM NOcie pa3sBOfa, OCMM aKO 
Ou ce FoKa3ano a je M Mocme pasBofa NOHO OMUMITMIAa Ca My>KeM, I) 
Of, yHaTe 2%KeHe pe MpoTeka poka Of cefaM MecellM Of] BeHUaba, OCUM 
aKO MyXK M3pM4UTO IIpM3Ha ja je FeTe HeroBo, A) Of yaTe *KeHe TOcHe 
qeceT Meceljm Of, MyKeBybeBor OfcycTBa, h) of yHaTe *KeHe Mocre JeceT 
MecelM Of Kay, M3Mehy cympy2XHUKa HUje MOTO OUTM MOMHMX OFHOCA. 
Y cnyuajy Ja yHara xeHa pogm BaHOpayHo ZeTe (cmyyajepu nog 5, 4 1 5) 
mete he ce cmMatpaTu BaHOpa4uHuM caMO aKO My 2KeHe y poKy Of Tpu 
Mecelja OCHOpM OUMHCTBO, aKO OH TO He yuauHM cMatpahe ce wHeroBoM 
6payHom jeroM (41M. 7). 

VictpaxkuBatbe OUMHCTBAa OusI0 je JOMyUITeHO CaMO aKO He HOCTOjM 
MylukKapaly Koju he ce 6punHyTu Oo TpyqHUMM, KacHuje OpuHyTu oO JeTeTy 
u v3ypKaBaTu ra (a7. 4).2? TpyqHuua je 6una AyKHa fa O3HaIM Ola je- 
TeTa, a aKO 6M TO OfOuNa BMacTM Cy Morme JJa joj ycKpate cBy nomoh. Pox 


27 ~~ Ibid., 289. 


28 3aKkOH 0 BaHOpayHOj Ajeyu 3a Kwaxesuny Upuy Topy, b. Wasuhesuh nu P. Pacno- 
nosuh (mpup.), Lproiopcxu 3axonuyu - ipasnu u3zeopu u ionuituuxu axiiu og 
3Hauaja 3a uciopujy gpxasenocimu Lpne Tope, kreura II, Ucropnjcku uncruryt Pe- 
my6muxe Lpue Tope, Tlogropuua 1998, 236-246. Aytrop 3akoHa 6u0 je MMHMcTap 
mupaBge Bantasap Borummh. 


29 Oso je mocmequija repMaHCKOr CxBaTatba ja Ce BaHOpayHM OTal] Tpaxku pay u3- 
UpKaBatea JleteTa, Ma je y cay4ajy fa MocToju MyuiKapay Koju he us~pxaBatu FeTe 
UCTPpaxkMBalbe OUMHCTBA CyBUIUIHO. ,,Jep 3aKOHOPaBLy HUje Wb Ja Ce 3Ha KO je OTaly 
BaHOpauHoM JfeTeTy, Camo fa ce 3Ha, Beh 3aTo fa OM My CTaBMO Ha TepeT Opury u 
cTapatbe OKO NMOfM3aha MU M3 prxKaBalba TAaKBOT fleTeTa, — a WITO y TaKBOM Cayyajy 
Huje NoTpe6xo.“ Jonah Mujymxosuh, ,VcrpaxuBpawe BaHOpauHor OYMHCTBa 0 
I{pHOropcKoM 3akoHopaBcTBy’, Bpanuu, 1-9/1929, 9. MyuiKkapaly Koj ce IpuxBaTuo 
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3a MOAM3arbe TyxKO6e buo je rowqMHy fava of pohema serTeta. 3a JoKasn- 
Balbe OUMHCTBa HUje OM10 JOBO/bHO CaMO O3HaYebe Olfa Of] CTpaHe Majke 
(mmTo je Ovo cniy4aj ca paHUjMM WPHOTOPCKMM 3aKOHOaBCTBOM), Beh je 
60 noTpe6aH M AOKa3 MomHOr OfHOCAa y BpeMe 3aueha (uz. 8) Koje je 10 
I[PHOTOPCKOM IIpaBy M3HOCMN0 Of, CeyjaM TO TeceT Meceum pe pohema 
(a. 9). 3aKOHOM je IIpomMcaHo Ja Ce OUMHCTBO AOKa3yje: a) Ipw3HameM 
pea, cyqoM, 6) ipw3Hatem BaH Cyjja pes, MOWITeHMM YemayeTOM KOMe 
Ce MOXKe BepOBaTH, B) CBeOUeHeM JOCTOjAaHCTBEHOT CBeOKa Ja La je BU- 
}eO Ca TOM 2KeHOM Ha Jfevly WIM Ja Cy 3ajeqHO MexKaM NO jeqHuM Xaybu- 
HaMa, I) McIIpaBOM M3 KOje Ce jacHO BUM a Cy O3HAYeHM OTall M Majka 
6unm y Be3su, OO“4HO HyOaBHO WMcMO HuUje 6u0 FoKa3 (47. 10). Osu 
3aKOHOM ogpehenm foKasm oTeExamu cy yrBphuBare ounHcrBa.*? Majxa 
je Mor7la JOKa3aTU OUMHCTBO CaMO CBeJOUeHbeM MIM MCIIpaBOM, a TMX JjO- 
Ka3a yI7laBHOM Huje Ou0. O3HayeHU OTall Morao je, y poKy Of| Tp Mece- 
ja, IPMTOBOpMTH fla je MajKa UMayla WomHe OMHOCE Ca BULIE MYlKapala y 
tlepvogy 3aueha, a Morya je MajKa M CaMa TYXKUTM BME WMa Ca KOjuMa 
je uMama TlomHe ofHOCce. Y TOM cily4ajy, OUMHCTBO ce HUje yTBphuBano, 
alu Cy CBM OHM OuM TyKHM Ta Jajy FeTeTy u3ppxaBatwe (uy. 22-23). 

PogMtemcky BlacT Haj] MayloweTHUM BaHOpadHuM JeTeTOM MMa po- 
IMTeb KOjM ce cTapa O WeTeTY M M3pxKaBa ra, a aKO Ta NOPKy 3ajeqHO 
oboje he umaru pogmremcky Bact (47. 27). Hay qeyom koja ce oprajajy 
O Tpoulky douya BaHOpauHe elle powuTebu HeMajy Blactu. PoyuTemu 
ce MOry JOroBOpuTu OKO OpToja FeTeTa, Koy Kora he peTe 6uTu, FO koje 
rOaMHe, Kao M Kako he Bpuiutu cBoje o6aBese Ipema emy (uz. 20). Ako 
M OTall M MajKa %Keyle WeTe ja y3my y cBojy kyhy, u He Mory fla ce cnopa- 
3yMejy OKO Tora, Fete he npunmacru Maj ako je camoctamHa. Kay ete 
HallyHM OcaMHaecTy TOMHy, MOxe a Oupa Koy Kora he ya %KuBM (UT. 
17). Axo je qeTe mpummbeHo y oueBy Kyhy, a y HOj HeMa JOjMbe, Majka 
je Wy2KHa ja ra pBe 7Be roqMHe M3qp%*KaBa u poju (un. 19). [ere Moxe 
y3eTM O4eBO TIpesuMe CaMO aKO je IIpuMybeHO y Kyhy umm Mo3saKoweHO, 
Maj4MHO IIpe3suMe MOrxKe Y3ETM AKO TO HeHa MOPOFMLa TOSBOMM, a aKO He 
qoOuje HM jeqHO, Moxe ceOv HAYMHUTM WpesuMe Of MajuMHor uMeHa (of 
Mape, Mapuh mn cz.) (a7. 30). 


Oral je qyxKaH Ja WpemMa cBOjOj] MMOBMHM uM pMiMKama M3]p%xKa- 
Ba ete. UsyppxKaBalbe ce JaBallo y NepMOsMYHUM McIIaTaMa, a MOTVIO ce 


6pure, Mopao je Maj ZaTu TpomKoBe Mopobaja, u3sqpxaBaTu je 40 Zana mocze no- 
pobaja u u3sapxaBatTu fete TOK He HocTaHe pagHo cnoco6uHo (um. 5.). 

30 __,...Telko je npoHahu BaHOpauuHor ona re HeMa HeroBor NpM3Hatba. Jep peTKU cy 
cmydajepm fa xohe Heko fa mpu3Ha fa je oTaly BaHOpauHora feTeTa, MOUITO je TO 
CKONYaHO M Ca MOpasIHMM MM Ca MaTepujaHMM %KpTBaMa... peTKM cy cilyuajeBu, fa he 
TakBe BaHOpauHe poguTee, Kay] He 2KUBe y KOHKyOMHATY, BUeTM KO Ha Jey, uu 
came y co6m Mog jeqHuM xabuHama. Ho u nog TakBMM OKOMHOCTUMa bone je 103B0- 
NMTM UcTpaxkuBabe BaHOpayHor oa, Hero 1M To 3adpanuTu., J. Mujyutxkosuh, 12. 
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WaBalu M WeIMMMYHO WIM WOTHYHO y HaTypu, aKo Ou Tako Oo aKuue 
qaBaoly M3{pxKaBatba. AKO je Majka Ova uMyhuuja of oa, cyy je Morao 
OMIYAMTM fa MU OHa FOMpMHOcn u3s—pxKaBalby JeTeTa (a7. 14-16). ObaBesa 
M3]{pKaBakba Tpaje JOK JjeTe He HallyHM ABaHaecTy rogMHy, a MOxe Ce IIpo- 
RYKUTU ako TeTe HMje coco6Ho 7a UpuBpebyje (un. 24). [eny Kojy Hucy 
MOT/IM Ja U3pKaBajy powMTebU, U3{pxKaBao je POHA BaHOpayHe FeLe. 

Tlonoxaj BaHOpauHe Jere Morao ce HoMpaBuTM mpujemom y Kyhy u 
m03akoHerbem. IIpujem y kyhy 6x0 je ycnoBbeH MpMcTaHKOM CBMX IIyHO- 
NeTHMX U1aHOBa Kyhe, a ako je OTal] OU0 O%KeeH M 2KUBEO Y MHOKOCHOj 
HOpoOsUUM, HOBOaH je Ou0 UpMcTaHak weroBe %*KeHe M MyHOMeTHE ele. 
Myunrka jlelja cy Wpujemom y kyhy cruijana mpaBo Ha NOMOBMHY ena Ip 
qeoOnu, a *KeHCKa paBo Ha VM3{prKaBakbe M OlpemMy Up ypaju (an. 11 u 
12). IIpujem y ovesy unm Majanuy Kyhy nompaBmao je nom0%*Kaj WeTeTa, 
amu Ta HMje M3jeqHayaBao Ca 3aKOHMUTOM jeloM. IlosaKomerme je MO- 
ryhe HakHagHMM Opakom (uz. 21), c TuM fa Taj 6pak Mopa 6TH Dobpo- 
BobaH?!, M OfIyKOM HajBMie Brlactu. Ilo3aKorerbe OfyKOM HajBMLle 
BylacTu Moryhe je ako je jeyaH Of, powMTewba yMpo uM Ipeberao MpeKo 
rpaHuue, a [pyr Hema 3akouuTe sere (a7. 29). 

Ycpojete cBor BaHOpauHor eTeTa Huje Oum0 WoMyuITeHO, amu ce 
BylacT CTapasla fja OMaKIa ycBojeHe BaHOpayHor jeTeTa Tpehem muy, 
Kajj je TO 6umo0 y uHTepecy peteta (47. 28). 

Hacnehupate BaHOpauue Jere Tpebaro je 6uru ypeheHo nocebuum 
3aKOHOM, avIM TOWTO OH HUMje JOHET, OBa MaTepuija je OCTama peryzMuca- 
Ha OO“4ajHuM MpaBoM. OOuyajHo mpaBo Huje JaBano BaHOpadHoj Fey 
HMKaKBO HacyleqHO lpaBo, HM M3a Olja HU M3a MajKe. JeqMHO je y ciy- 
uajy mpujema y kyhy (BuyqM rope) Mormo Ja HacieqM NOMOBMHY jela ako 
je Ouno MylIKO uM fa TOOuje Mupa3 ako je *eHCcKO. Tlo3sakomenHa Jera 
uMajy MicTa HacieyHa MpaBa Kao m 6payna.°* 

BaHOpauHn oral Hema O6aBe3y Ja HayOKHagM TpoulkoBe nopobaja u 
[la U3[[pxKaBa MajKy 3a BpeMe OKO Mopohaja. 

3akou mpegBubha u ofy3iMate HeKUX IpaBa BaHOpayHuM MajKaMma, 
KaO M Ka3HeHe HOpMe. YAoOBUIa Koja Ou poszMa BaHOpayHoO ete ryOuna 
6M WpaBo y2KMBalba My2KeBybeBe MMOBMHE, a HeyfaTa JeBojka 6u ryOusa 
UpaBo M3qpxKaBaa M ompeme upu ygaqou (a7. 18). 3axon upegzBuha u 
Ka3HeHe OfpenOe 3a Mpekug TpyqHOhe, ueqomopcTBoO, NoyMeTatbe UM OC- 
TaBybalbe JjeteTa. KaxkHaBaH je BaHOpayHu orally Koju 61 60 y cpoycTBy 
ca Majkom (um. 33-41). KasHene ofpey6e umaze cy 3a WWb 3alllTUTy BaH- 


31 PaHwja mpakca 6uma je fa je Bact NpuMopaBana BaHOpayHor ola fa ce OrKeHM 
MajKOM j[eTeTAa; Of] AOHOMerba OBO 3aKOHA M flaybe Ce [aBaylO yIyTCTBO BlacTMMa fa 
nokylulajy 4a yOege oma Ja Ce OKEHU, amu ce 3a6palbyje IpMMopaBalee Ha Opak. 

32 Boxugap Tomosuh, Hacneguo o6uuajno ipaso y Lipuoj Topu, 3anpyra wramnapcKux 
paguuxa, Beorpay 1926, 44-45. 
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OpauHe Jelle, NONyT MHOroOpojHux ApyrMx HOpMM KojmMMa Cy WpHOropc- 
Ke BJlaCTM WOMarayle BAaHOpadHe Majke uM Weuy (cMewiTaj TpyqHULe ako je 
ucTepajy 13 HeHe Kyhe, TpomKoBM OKO Mopobaja, ucTpaxuBalbe OUMH- 
CTBa, ,HarOBapalbe™ Olla ja Ce OOKEHM MajKOM, UTI). 

Y nopehewy ca npeTXOqHMUM 3aKOHMMa, Mo0x*Kaj BaHOpayHe Jetle je 
TOrOpliaH OBMM TOcteqHUM. YTBphuBate OYMHCTBa je OTEKAHO Tpa- 
%KelheM BepOfOCTOJHOr WOKa3a, Mpowmpen je Kpyr BaHOpayuHe Jelle, y 
ciydajy mpujema y kyhy fete Huje Ono usjeqHadeHoO ca OpadHoOM jellOoM 
(myuiko je HacnehuBano noma Jena), Mu, HallocmeTKy, BaHOpauHa fella cy 
usryOuia HacmeqHO 1paBo 13a CBOjMX pomMTeba. 


3.3. Tlonoxaj BaHOpauHe jjele Ha 
BOjBOhaHCKOM IpaBHOM Hlogpyyjy 


Ha sBojpohaHckom lpaBHOM loyjpyajy Huje WocTojana jeqMHcTBe- 
HOCT y Bakery Mponmca. Baxuno je yrmaBHOM yrapcKO IIpaBo y KoMe 
cy oOmuaju mM cyfcKa Wpakca urpamu 3HayajHy ynory. Ha nogpyujy koje 
je upmmapano BojHoj rpanuym upmwmMemmBano ce Wak aycTpujcKo mpa- 
Bo.°? Y yrapcKom mpaBy 1omoKaj BaHOpayHe jere Guo je perynucaH Tpu- 
Ma 3aKoHuMa: Tripartitum, 3aK. un. XX: 1877, VI: 1885, XXXI-XXXIII: 
1894., kao uv o6m4ajHum mpasom.*4 Ha nogpysjy Boje rpanuue BarKuo je 
ayctpnjcku Ipahancknu 3aKonuk m3 1811. roqmue. 


BaHOpauHo fete je OHO JeTe Koje je poheHo mpe mpoTeka poka of 
UlecT Mecel{M Of] CKulallata Opaka uM Mocie WpoTeKa poKa off feceT Me- 
cel of pasBoga 6paxa. [Jere poheuo y npBux WlecT MecelM ce Mak CMa- 
Tpa HakHaJjJHO 1103aKOIbeHMM, aKO MyXK MajKe HUje OCIOpMO OUMHCTBO. 
OunHcTBO Moxe fa NoOuja MyXK TaKO WTO FoKa3yje qa y Hepvopy 3aueha 
(180 - 300 maHa) Huje uMao MomHe OfHOCe Ca MajKoM JeTeTa. Myx He 
MOxe OCHOpaBaTM OUMHCTBO aKO La je IpeTXOAHO IpM3Hao, as MOTY 3a- 
uHTepecoBaHa Tpeha mmua. HacneqHuuM My>Ka Mory HallayaTu 3aKOHM- 
TOCT JleTeTa CaMO Kaj JOKaxy fa HUje 3HaO 3a JeTe MM Ja je Ouo cmpe- 
4eH [Ja My O6apa 3aKoHuTocrT.*° 


BaHOpayHO OYMHCTBO Ce Moro yTBphuBaTu Ty2KOOM, TaKO LITO 61 
ce JjOKa3am0 la je Ty2KeHM MylIKapal] “Mao MOMHe OfHOCe Ca MajKOM y 


33 Topyana [paxuh, ,,[Ipapuu nonoxaj BanOpaune Fevle Upema Wponvcuma Baxkehum 
Ha BojBohaHcKoM UpaBHOM tlogpyyjy y Kpamesuun Cp6a, Xpara u Caopenara’, 
36o0pHux pagoea IIpasnoi daxyniteiia y Hoeom Cagy, vol. XLVI, 4/2013, 221. 

34 Inna borgandu, Huxona Huxonuh, Onwiie tipusaiino iipaeo Koje eaxu y Bojeo- 
gunu, Hanpepak, Ilanueso 1925, 102. 

35 3Boxnumup Immyxanh, Umpe Heph, Ocnoeu apueaiinoia tipaea y Bojeogunu, Kwu- 
»*apHnia Tene Kona, Bbeorpag 1924, 246-248. 
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Bpeme 3aueha (imect jlo eceT Meceryu pe pohera).°° IIpaso Ha nogusarbe 
Tyx6e Oso je He3sacTtapuBo. ObaBe3a UpMposHOr Olja Ha U3{pxKaBakbe 
3aCHMBasla Ce Ha YMHY NOMHOT OMWTeHa, a camo ONNObewe HUje Ou7I0 
Moryhe goxasmBatu. IIpuropop fa je orally y TOM TpeHyTKy 6u0 HecHo- 
co6aH 3a onmoherme Huje 6u0 FONyUITeH, WTO 3HauM Ja je WpeTHoOcTaBKa 
qa je MylKapaly Koju je “Mao MomHe OfHOCe Ca MajKOM y Bpeme 3ayeha 
otal 6usa anconyrua.*” IIpurosop a je BMMe YAM MONO ONMITMIIO ca 
MajKOM y Mlepuopy 3aueha Huje O6apao MpeTHocTaBKy OYMHCTBa. OunH- 
CTBO ce HMje MOI0 yTBphuBatu jeqMHO ako je MajKa y BpeMe 3aueha Je- 
TeTa ,,HeMOpayIHMM 29KMBOTOM >KMBema‘. Ita ce cmarpano ,,HemMopanHMM 
%KMBOTOM’, OfpehuBama je cyycka mpakca. IlomHo onwiTeme ca BMUle 
MylUkKapalja HMfje ce CMaTpaylo HeMOpasIHMM 2KMBOTOM, Ous0 je HoTpebHO 
qa «Kena Oyze ,,01yqHMya“ Tj. a Onyy BPM Ha NoTMyHO becTuAaH HayMH, 
3a HOBall WIM WpodecnouamHo. Y opy KaTeropujy cycKa lpakca je, OCMM 
IIPOCTUTYTKM, CBPCTaBasla MU *KeHe: KOje Cy MMasie lOHE OFHOCE Ca TeljoM, 
Koje Cy UMasle rpyHe TomHe OMHOCE, KOje Cy MOHe OFHOCe BPIIMTe jaBHO 
(HIP. Ha yu y3 [pBo), u ci. Kareropvija HeMopasHor 2%KUuBOTA je, Jaksie, 
Ova npwim4Ho ycKa. Ha HeMopasiaH 2KUBOT BaHOpadHe MajKe Huje ce MO- 
Tao MO3MBaTM MylIKapaly Koju je Ca HOM %KMBEO y KOHKy6unary.°° 


Majka uma pogMtTemcky BlacT Hay], BaHOpadHMM jeTeTOM, OHa je 
HeTOB 3aKOHCKM 3aCTYMHMK (TYTOp), TOK IpMpogwHM oTall HeMa HM- 
KaKBO IIpaBo Ha jjeTe. AKO je MajKa MajlomeTHa, TyTOpa ofpebyje cra- 
patemcxa Baact.*? Ban6payHom jeTeTy Majka ogpebhyje ume, a y3uma uu 
HheHO IIpesMMe UM ApxKaBybancTBo.*? Maja ogpehyje u 3aHMMatbe BaH- 
6paunor jeteta.*! 


Oray je o6aBe3aH fa u3qpxKaBa BaHOpayHo sete. JloK cyf He Ocy- 
AM BaHOpayHoOr Olja Ha U3[pxKaBalbe, MajKa je Ayx*KHa Ja U3{pxKaBa sere, 
M HeMa M1paBo Ja TpaKkM Of Olja CpesCTBa KOja je yTpowma Ha u3qp- 
*KaBarbe Jeteta.’” Poqurebu BaHOpayHor oa M MajKe HeMajy HMKaKBe 
obaBese U3[pxKaBalba IpeMa BaHOpayHoM JfeTeTy, jep HUcy y cpoycTBy 
ca wuM.*? UsppoKaBatbe Moxe Ja TpaxKU CaMoO OHaj KO M3;p>%KaBa sete." 


36 = 33. IImmyxauh, VU. Beph, 252. Uy sojpohauckom mpaBy oBa YMHbeHMIa Ce MOr7a [[O- 
Ka3MBaTM 3aKeTBOM. I. borgandu, H. Huxonmh, 116. 


37 T. Borgaudu, H. Huxoanh, 115. 

38 = Ibid., 116. 

39-3. Hmmyxanh, VU. Beph, 253. 

40 TI. Borgandu, H. Huxonuh, 102-103. 

41 Ibid., 118. 

42 1. Borgaudu, H. Huxoauh, 114-115; 3. Uuuryxanh, V1. Bepbh, 252. 
43 I. Borgandu, H. Huxonuh, 114. 

44 Ibid., 111. 
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ObaBe3a u3qpxKaBakba Tpaje OK JeTe He MOcTaHe CiOCOOHO 3a 3apajqy. 
Kayla fete moctaje cmoco6Ho 3a 3apayly ofpehusao je cyy, y cBaKOM HO- 
ce6HOM cylyyajy, OKBMpHO Ce IpeTMOcTaBbaNo fa OHa HacTyma u3smMehy 
WBaHaecT M YeTpHaecT TOAMHAa KO] %KeHCKe Jee, a KO Myke u3smehy 
ueTpHaecT Mu wecHaect. AKo JeTe He MocTaHe cMoco6HO 3a 3apany 360r 
TeNeCHOr MIM JyuIeBHOT HefOCTaTKa y pefOBHO BpeMe, OTal] MOpa fla ra 
M3]pxKaBa u fase. Visypxaparse ce maha MeceyHo, yHalipef, a mpu o7- 
pebusamwy meroBe BUcMHe y3uMa ce y OO3Mp ApylITBeHM Mom0%Kaj Maj- 
Ke UM MMOBMHCKO cTawe ona. JlyKHOCT u34pxaBalba BaHOpadHor jeTeTa 
Huje Ipetasuia Ha pOsMTee IpMposHOr Ola, amu je Wpetasuma Ha we- 
TOBe HacneFHMKe, TO BUCMHe 3a0cTaBlUITMHe.*° Majxa je Morma 3axTeBaTu 
of, cya fa OTal] HaKOH Nopohaja yHanpey UcunaTu U3sqpxKaBawe 3a TPU 
Mecella M TpoulkoBe mopobaja, up TOM Huje MOpama Ja FOKaxe Ma je 
HheHO MOTpaxkuBakee y oracHoctu.** Ban6payHo pete 6um0 je Ay2KHO 7a 
V3]pKaBa CaMo Majky.47 

BojpohaHcko mpaBo JonyuiTano je MO3aKOHeHe HaKHaHUM Opa- 
KOM M 1103aKOHeme MMoWhy KpabeBom. HakHayHuM Opakom He3a- 
KOHMTO JeTe MOcTaje 3aKOHUTO, U3y3eB ako je pobeHo u3 upewybe. 3a 
1103aKObelbe OBMM HayMHOM HUje Ce 3aXTeBaO OYeBO IIpU3Hae jeTe- 
Ta, aim ce paw CUrypHOCTM y MaTMYHUM KibuTaMa YIMCMBAIIO Il03a- 
KObbebbe CaMO Kaj Ou OTall Mpu3Hao Fete. IIpupoguu orary je Morao pa 
MOMM 3a 103aKOHere MUoMhy KpaybeBoM HaBoyehu pasnor 360r Kora 
Huje Moryhe no3akoHere HaKHafHUM OpakomM (Tako je Oum0 mMoryhe 
103aKOHUTM JeTe U3 Upebybe). OBa Mom6a ce Moria MosHeETU M MOCHe 
CMPTM Olja, aM CaMO aKO je OH 3a 2%KMBOTA IIpM3Hao feTe M Mmpepyseo 
Kopake JJa caM mogHece Mon6y. IlosakomeHe Munouthy KpameBom 6un0 
je orpanmuenor fejcTBa, ete je MOCTajano CpOMHMUK Ca OLeM, aM He U 
ca HeroBoM damumnjom.*® 

Ycpojete cBor BaHOpayHor JeTeTa HUje O10 3abpareHo, Ma ce jela- 
Ballo [Ja OTAL] YCBOJM CBOje eTe Koje HUje Morao Ja WO3saKonnN. Vinak, npak- 
ca ylpase je 6uyia TakBa la OBAKBa ycBojetha OOM4HO Huje of06paBana.” 

BaHOpauHo fete je MMazlo MpaBo 3aKOHCKor HaciehuBakba U3a MajkKe 
Vi HeHUX CposHNka (us3rmeya Ja je WpaBo HacnehuBatha MajYMHUX Cpoy- 
HUKa Oua HOBMHa CyfcKe Wpakce Mu fa je 10 crapuijem yrapcKoM upaBy 
BaHOpayHo JeTe HacmeluBano camo Majxy). [losaxomena ela M Weta u3 
IlyTaTMBHOr Opaka MMasla Cy McTa Hacwley{Ha MpaBa KaO M 3aKOHMTa ela. 


45 Ibid., 117-118. 

46 3. Uuuryxanh, V1. Bepb, 253. 

47 I. Borgauou, H. Huxonuh, 106. 
48 3. [Iuuryxauh, V1. Beph, 247-248. 
49 Ibid. 
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JleTe 103aKoHeHO KpasbeBoM Muouthy uMaz0o je HacieqHO mpaBo mpema 
Olly, ai He M Mpema weroBoj damunnjn.°° 

Tpomkosu nopobaja mo yrapcKom lpaBy Mputayanm cy *KeHM camo 
Kay, je Ouma 3aBeqeHa O6ehawem x%KeHMpbe. 3a BpeMe paTa Of cTpaHe 
Muunctapckor caBeta qoHecena je Hapey6a Opoj 3982-1916 Kojom je 
IIpolMcaHo ja y CBaKOM Cilyyajy BaHOpadHu OTall Mopa Ja aTM Maju 
TpoukoBe nopohaja, Kao M M3LpxKaBalbe 3a [Be Hefeme pe u veTUpU 
Heflewbe nocie nopohaja. Opa Hapey6a oHeceHa je Kao IpMBpeMeHa U 
mocie pata je TpeOano fa M3ryOM BaxKHOCT, aM Cy CyOBM HacTaBun 
ya je upumenyjy.*! 


3.4. lonoxaj BaHOpauHe Jjelle Ha 
XPBaTCKO-C/IaBOHCKOM IIpaBHOM Tlogpyyjy 


Ha nogpysjy XppatcKe u CnaBouuje Baxuo je aycrpujcxu Ipahan- 
cku 3akoHuK (AT3) m3 1811. rogmue y crary of mpe HoBena.>? Tonoxxaj 
BaHOpauHe Jetje 60 je ypehen utaHoBuma 138 um 155 - 171. 


BaHOpauna ela cy ZeduHucaHa Kao OHa Koja cy pohena mpe mporte- 
Ka poKa IecT MeceljM Of] CK/lallata Opaka, KaO M Mocie WpoTeKa poka oF 
qeceT Meceyu of, pasBoya Opaka. Y cmyuyajy a ce WeTe pow upe mpoteka 
WleCT MecellM Off 3aKybyyera Opaka, OHO he 6uTU BaHOpayHO caMo ako 
OTall, KOjM HMje 3Hao 3a TpynHohy cBoje eve, y poKy Of] Tp Mecella of 
ca3Hakba Ipey] CyOM Ocnopm cBoje o¥MHCTBO (4m. 156). Y ciy4ajy oc- 
mopeHor owmHcrTBa, Fete he ce cMarpaTu OpayHMM ako Ce BellITayeHeM 
qokaxe ja je 3aueTo y Opaxy (uz. 157). Jlere he ce cmatparu 6payHuM u 
y ciy4ajy a ce pou mocie FeceT MecelM Of pactaBe, ako ce OKaxKe fa 
cy pacTaBybeHn OpayHM ApyroBu OOHOBMAM 3ajeqHUIKM *KMBOT MIM Ja je 
My2K y BpeMeny 3aueha uMao Mo7He OfHOCe Ca MajKOM (ZBOpCKM J}eKpeT 
of, 15.06.1835, JGS No 39).°3 [lea pohena y HeBaxkehem 6paxy no AT3-y 
cMaTpaHa cy 6payHoOM camo ako je 6ap jeqaH of poyuTesba Ou0 caBecTaH, 
Tj. aKO Huje 3Hao 3a 6pauHy cmeTHby (471. 160).°4 


50 Ibid., 262. 

51 Ibid., 252-253. 

52 Adolfo Ru8nov (ur.), Opéi austrijski gradanski zakonik, Stamparija St. Kugli, Zagreb 
182?. 

53 Bertold Eisner, Mladen Pliveri¢, Misljenja o Predosnovi gradanskog zakonika za Kra- 
Ljevinu Jugoslaviju, Pravnicko drustvo, Zagreb 1937, 218. 


54 AY3 je wckbyuuBao m3 IpuMeHe OBOr MpaBusia ely Koja cy pohena u3 Opaka HeBa- 
xeher 360r cMeTHM HaBeyleHuM y 71. 62-64 AT3. Opo npaBumo je unaK CTaBbeHO 
BaH CHare ljapcKoM Hapefi6om og 3.6.1858. 1 utaHom 50 3akoHa 0 *KeHUAOU KaToM- 
Ka off 1856. B. Eisner, M. Pliveri¢, 218. 
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Ouem Ban6payuor jeTeTa cMaTpao ce MylIKapaly 3a Kora ce JOKaxKe>” 
[ja je MMao MOHe OHOCe Ca MajKoM y Bpeme 3aueha. Tyx6a 3a yrBphewe 
OUMHCTBa HMje 3acTapeBaa. BpemeHom 3ayeha cmaTpaH je MepMoy on 
WlecT MeceljM WO JeceT Meceum pe pohera. IIpuropop ja je Maja y 
Bpeme 3a4eha mMasla WOME OfHOCe Ca BUMLIe MylKapalja HUuje OHEMO- 
ryhapao yrBpheme oumHctTaBa. Y Tom ciy4ajy, MajKa je MOr7la Ja TYKU 
6u0 KOr MyliKaplia Ca KOjMM je NOAHO ONWTMIa y KPMTM4YHOM BpeMe- 
Hy. Ban6payHum oem ce CMaTpao M MylKapall KOjM IIpw3Ha OUMHCTBO, 
Makap M BaH cya (4m. 163).°° IIpusHame ouMHCTBa 6110 je ycOBeHO 
dopMasHoM Upoyexypom fa 6u 6uno Baxehe (un. 164), anm Kay je JaTo 
OHO ce HMje MOTO OMO3BaTU (Moro ce CaMO NO6ujaTM Kao M CBaKa Apy- 
Ta M3jaBa Boybe). IIpu3sHatbe OUMHCTBa HUje ClipeyaBaso JeTe Wa Apyrora 
TYKM pay IpusHatba ouHcTBa.>” Tlo6vjate ounHcTBa 60 je Moryhe 
y poky Of] Tp Mecelja O7| ca3Hatba 3a poheme peteta. Hu upemy6a majxe, 
HM HeHO Ipu3Halbe fla JeTe HUje Ouno OpawHo HMcy OuiM FOBOwHU Ja 
o6ope IpeTnocTaBky OYMHCTBA, TO Ce Moro NocTuhu camo ako 6” Myx 
0Ka3ao Hemoryhuoct ja je FeTe of wera 3ayeTo. JleteTy je MocTaBbaH 
3acTYNHMK fa OpaHu Opaunoct werosor pobherwa. AKo je Myx 360r cyla- 
6oyMHOocTM Ovo HecnocobaH, TYKO6y je MoraO MOAHETM Heros CTapaTesb 
(am. 158). [lere Huje Mormo0 no6ujatm 6pauHoct cBor poherma. Ako je MyxK 
yMpo IIpe McTeKa poka 3a NOOvjatbe OUMHCTBa, HeETOBM HacieqHULM MOTy 
nobnjaTu OUNHCTBO aKO 6m OHO INTeCTMUIO HUXOBMM IipaBUMa y PpOKy OFF 
TPM Mecelja Of, HeroBe cmpTM. (47. 159). 


BanOpauHo fete 6u70 je TMUIeHO CBMX MOpOAM4HUX MU CPpOMHMYKMX 
IIpaBa, OCMM IIpemMa Majym. Hocuno je MajumHo TeBojauko TpesuMe (471. 
165). BaH6pauHo ete Huje NO OuMHCKOM Brauthy Hero ra 3acTyMa 3a- 
cTyMHUK (TyTop) (47m. 166). 3acrymHMK je Mora OUTM M weroBa Majka, 
amu ce Mopey, He MOpao MoOcTaBuTM M HOMOhHu TyTop (4am. 211). Majxa 
MMa lpaBo jfa cBoje feTe BacliMTaBa uM cupema 3a 6ygyhe 3aHumate. 
Oral Huje Morao OFYy3eTU TeTe OF, Majke {OK ra je OHa MOTa M34 pxKaBaTU 
M BacliMTaBaTn (un. 168), amu je y cny4ajy Ja WeTeTy mpeTu omacHocT o7 
Maj4MHOr BacHiuTakba, MOpao JeTe OABOjUTM Of MajKe u y3eTM Ta cebu 
WIM Ha [pyro CMrypHO MecTo craBuTu (47. 169). 


Jlete uMa UpaBo fa TpakKM M30pKaBakhe Of posMTeba cpasMepHo 
IbUXOBO] MMOBMHU. Oral je mpBu Ovo obaBe3saH Jja M3,pxKaBa jelly, a ako 
OH He 6” MMao cCpescTaBa, ObaBe3a je Hayjana Ha Majky (a7. 166-167). 


55 floxasu cy ce WeHMIM 10 CHOOOAHOM CyfCKOM yBepery. 


56 Ompen6a ya ce u WpusHawe BaH cyfja Ipusuaje Ouma je KPUTMKOBaHa Kao Ofpen- 
6a Koja He cllaga y Marepnjy rpahanckor mpaBa, mpemfa je onakuiaBana yTBphewe 
OUMHCTBA. 


57 B. Eisner, M. Pliveri¢, 215. 
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PogutTemu Cy MOF Ja ce NopaBHajy OKO M3fpxKaBalha M BacliMTatba Je- 
TeTa, OJ, yCIOBOM Ja TO MopaBHalbe HUje Ha WTeTy WeTetTa (a7. 170). 
Y aycTpvjckom upaBy HMje 6un0 TayHO ofpeheHo Fo Kaj Tpaje o6aBesa 
M3/\pKaBalba JeTeTa, alm ce CXOWHO IpMMerwuBao ui. 141 10 KOMe Ayx- 
HOCT U3[[pxKaBakba Tpaje OK JjeTe He OCTaHe CIOCOOHO Jfa ce camo Uu3Ip- 
*KaBa.°® O6aBesa U3pKaBalba IIpeniasu Ha OyeBe HactequMKe (a7. 171). 

Ilo3akometme elle Moryhe je no AT3-y Ha Tp HauMHa: yK7lawbarbeM 
Opa4uHux CMeTHM Koj, HeBaxeher Opaka, cKlalaweM HakHagjHOr Opaka 
wu Munouthy Bragaoya. Tlosaxomere ykKlabatbem OpayHux CMeTHDM KOs 
HeBaxeher 6paka (um. 160) MHorm cy cMaTpaM cyBMuIHMM 360r came 
upMpoye KonBamMAayyje. jetja 103akoHeHa HakHaJHUM OpakoM He MOry 
ocnopaBatu Beh creyeHa paBa ee pohene y paHujeM, BaybaHom Opa- 
xy. He mory ocnlopaBaTu HM CBOjcTBO mpBopobera (a. 161). Koa mo3a- 
KObeba MUOUhy Blagaoua, usMeby TeTeTa Mm OueBe pomOnHe He HacTaje 
ogHoc cpogctBa (7. 162). 

BaHOpauHo fete uMazio je 1paBo 3aKOHckKor HaciehuBatha camo Mmpe- 
Ma Maju. Vicro Tako, camo je MajKa Morvla Ja Hacmlequ BaHOpa4dHo JeTe 
(un. 754 u 756). 

BanOpauna hepxa je mpuiuKom yyaje Morsa caMo Of Majke Ja TpaxKU 
qa joj o6e36eqn Mupa3, aKO HUje UMasla JOBOHO CONCTBeHe MMOBMHE 
(um. 1220). 

AycrpvijcKo mpasBo upe Hopena AT3-a Huje BonyuiTano ycBojerme 
COIICcTBeHe BaHOpayHe sere.°” 

IIppo6uruu texct AT3-a He mpegBuha obaBesy ola Wa CHOCcM Tpoul- 
KoBe opobaja. 


3.5. Tlonoxaj BaHOpauHe Jjele Ha 
CNOBeHAYKO-JjayIMaTMHCKOM paBHOM Toypujy 


Ha nogpyujy Cropennje u armaynje saxno je Hopenmpann AT3.© 
Ilomrro je feTamHa perynayuja AD3-a pasmatpaHa y Be3m peTxogHe 
lpaBHe oOsactTu, opye he Our Mpuka3aHe CaMO M3MeHE KOje Cy OHeENe 
HOBeNe. 


a) IIpomereuo je ompehere Bpemena 3a4ueTKa, Ia je OHO YMeCTO pa- 
Hujer ompehera y MeceyyMMa (of, WlecT M0 TeceT Mecerym) onpehe- 
HO y JaHMMa, Kao Tlepmoy off CTO OCampeceT 0 Tpiicra JjaHa pe 
pohera. 


58 B. Eisner, M. Pliveri¢, 223. 
59 3a6paua je yBefqleHa ABopcKuM yeKpetom JGS 6p. 1206 of 28.01.1816. 
60 AT3 je u3MemexH TpuMa JenMMudHMM HoBerama M3 1914, 1915 u 1916. 


265 


Becuuxk mpaBHe uctopyije, roguua I, 1/2020 





61 


62 


266 


6) 


n) 


h) 


e) 


*) 


Jlerery je HolyuiTeHo ja ocnopaBa OpayHoctT cBor pohera. OBaj 
3axTeB je 60 TO3BOybeH CaMO aKO je MYK MajKe yMpo IIpe ucTe- 
Ka pOKa 3a OCIIOpaBakbe OUMHCTBa WIM aKO ce Of, pohera FeTeTa 
TpajHo He 3Ha re ce Hamla3m. Y3 To je NoTpe6aH uM MpucTaHak 
Majke, aKo je y 2uBoTy. JleTe ryOm mpaBo Ha OBaj 3aXTeB MCTe- 
KOM pOKa Oj] roqMHy JjaHa Of, WyHoMeTcTBa (47. 159). Tere Hehe 
MMaTM OBO IIpaBO aKO MOCOBHO CIOCOOHM My>K Cy/{CKMM IlyTeM 
upu3Ha OpauHoct pohera ipe JOHOMerba IpaBHOCHarKHe lpecy- 
me (am. 159a). 


BaHOpauHoM jeTeTy je Ipu3HaTo cpogcTBO He caMo lIpema 
Maju, Beh um Ipema HeHMM cpogzHMIMMa (a7. 165). Tame je oHO 
oOo npaBo Ha U3ApKaBalbe M pema equ u Oabu ca MajumHe 
cTpaHe (um. 166 cr. 2), Kao u Mebhyco6HO HacieqHO MpaBo Ca Maj- 
dMHMM cpoyqHMumma (um. 754 u 756). 


Ykuunyta je o6aBe3a NocTaBbatba NOMOhHor TyTopa Maj Koja 
je Ova TyTOp cBoM BaHOpauHom getety. Ilomohuu tyTop ce m0 
HOBMM IIpOMMCMuMa MOCTaBybao CaMO akO je TO 64710 NoTpe6HO 
pag 3alTMTe mHTepeca BaHOpayHor JeTera (47. 211). 


BaHOpauHo fete u abe FoOuja MajumHo WpesMMe, am My MyK 
Majke MO%Ke faTM cCBOje IpesuMe, aKO Ha TO IIPUCTaHy MajKa Mu 
mete (um. 165 crt. 2). 


Tjeyja uuje je OUMHCTBO IIpM3HaTO WIM CyyCKU yTBpheHo, a Koja 
cy y BpeMe CMpTM Olja M30p%xKaBaHa M BaCIIMTaBaHa y HeTOBOj 
Kyhu, Mory ul fame 3aXTeBaTM U3 prKaBalbe UM BacIIMTake y UCTOj 
MepM [OK ce He OcHoco6e, am He y BeheM oOumy of OHOr KOjN 
npunaya 6payHoj Aen (an. 171).°! 

JlotyuiTeHo je BaHOpayHoM oly ycBajate cBor BaHOpayHor Je- 
Teta, UMMe je yKMHyTa paHuja sa6pana.” 


Otay je o6aBe3aH CHOCMTM TpoulKOBe Nopohaja, TpouiKoBe y 
Be3M ca Mopobajem, Kao M Jja U3[prKaBa Majky UWecT Hefeyba T10- 
cne nopohaja. OBo NoTpaxkuBalbe 3acTapeBasio je y poKy Of, Tp 
roqMHe of mopobaja (am. 167). Cy Moxe, Ha Mpegyior MajKe, aKO 
OHa JOKaxe Jja je Hy2KHO M ja HMje HeEMOpasIHOr Bilaflatba, fa OCy- 
WM OHOr 3a KOra MajKa YUYMHM BepOBaTHMM fla je OTall FeTeTa Wa 
yHalipey] MoOKM CpesCTBa KOja NOKPpMBajy TpowkoBe Mopobaja 
M IpBa TpV Mecella Usp pxKaBalba JeTeTa (u7. 168). 


Bertold Eisner, ,,Kako da se u novom gradanskom zakoniku uredi polozaj vanbra¢ne 
dece“, Ciiomenuya Konipeca tipasnuxa y Hoeom Cagy 1938, Kourpec upaBuuka, beo- 
rpayy 1938, 24. 

Ibid., 23. 


Cumo M. Vnuh (ctp. 248-282) 





3.6. lonoxaj BaHOpaduHe elle Ha OocaHcKO — 
XepleroBadKOM IIpaBHOM Togpyyjy 


Ha nogpysjy Bocue u Xepyerosune nomoxKaj BaHOpauHe elle je, 3a 
MYC/JIMMaHCKO CTaHOBHMIUTBO, y HajBehoj Mepu Ovo perymMcaH Wepyjat- 
CKMM TipaBoM. 3a OfHOCe KOjM HMcy Ou perymMcaHM WepvjaTcKMM Mpa- 
BOM, KaO CyIICMMjapHu MponMc upuMermuBaH je ayctpujcku Ipahancku 
3aKOHUK M3 1811. rogmHe (AT3) y crawy of mpe Hosena.°> 3a Hemycan- 
MaHCKO CTaHOBHMINTBO IPMMeHMBaHO je HUXOBO OOMYajHO TpaBo, a y 
ciy4ajy Ja ce OHO Huje MOr0 ycTraHOBMTM, IpuMeruBaH je AT3. 


3.7. Tlonoxaj BaHOpadHe Jetje 10 WepujaTcKOM 
IipaBy IpMMerMBaHooM y JyrociaByju 


MebyHapogHuM yroBopoM 13 Cex /KepMena 0 3allITMTM MarbitHa, Jy- 
rocmaBuja ce obaBesama fa he 3a rpahane MyciIMMaHCKe BepOMCHOBecTU y 
UTawmUMa NWOPOAMAHOL MU HacieqHOr UpaBa BAKUTMU BepCKO WpaBo. VUc- 
Ilyhebbe Be OOaBese cipoBeseHo je YcraBom m3 1921. y unany 109. rue je 
onpehexo ya he y nopoqu4aHuMm vam HacieqHMM MocioBMMa MyciMMaHa 
CYAMTM [pxKaBHe WepujatcKe cyguje.© Ucto je kacuuje notaphexo u y 
unany 100 Ycrapa 3 1931.° Pagm mpumene opux ofpen6m WoHeceH je 
3akoH 0 ypehery mepujaTcKux CyfoBa UO WepvjaTcKMM Cyqujama of 21. 
Mapta 1929. UnaHom 2. 3aKona je IponucaHa IpMwMeHa WiepujaTcKor lpa- 
Ba: 1) 3a crBapu 6payHor mpaBa ako cy o6a cylpy2XHMKa McmaMcKe Be- 
poucnoBectTu uM ako je Opak CKNOMNbeH pes WepujarcKum cyfom; 2) y 
UCTOM OTIcely CBe CTBapM, KOje Ce OJ HOCe Ha IIpaBa M Ty2KHOCTU Uu3smeby 
pogutema uM fete; y OBO ce 6poje M clopoBM, fa mu je eTe y 3aKOHMTOM 
Opakxy poheuo; 3) pacipaBmate, eoba uM 3a0cTaBIITMHa MyciMMaHa; 4) 
MOCTaBybalbe CTapateyba; 5) Nporsalliee MycaMMaHCKUx Ocoba yMpiiuM; 
6) Bakydcxe crBapu.*” 


63 Beptony Ajsuep, O otthem ipahanckxom iipasy y Bocuu u Xepueiogunu, upeuiramnaHo 
u3 Apxuéa 3a ipasne u gpywilieene HayKe, beorpay 1920, 9. 

64 Edin Mutap¢ci¢, ,,Austrijski gradanski zakonik i njegova primjena u Bosni i Hercego- 
vini poslije 1918. godine’, Edin Mutapéci¢ (ur.), Austrijski gradanski zakonik, Pravni 
fakultet Univerziteta u Tuzli, Tuzla 2011, 165. 

65 Ycrap Kpamesune Cp6a, Xpsara u Cnospenaya, Yeiiaeu u enage Kuexeeune Cpouje, 
Kpamesune Cp6uje, Kpameeune CXC u Kpawesune Jyiocnasuje, Hosa Kwura, Beo- 
rpay 1988, 224. 

66 Ycras Kpamesnue Jyrocnasuje, Yciiaeu u enage Kneeeune Cpouje, Kpaweeune Cp- 
6uje, Kpameeune CXC u Kpamweeune Jyiocnasuje, Hosa Kura, beorpay 1988, 262. 

67 Bertold Eisner, »Serijatsko pravo i na& jedinstveni gradanski zakonik*, [Ipaeocyhe, 
moce6aH oTuCak m3 Op. 6 3a jym 1936, 4. 
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Kao ycnoB 3a IIpwMeHy WepujarcKor mpaBa 6uo0 je noTpebaH Ue- 
pujarcku 6pax. [lourro To uuje 60 ciy4aj Kon BaHOpauHux pobersa, of- 
HOCM BaHOpayHor AeTeTa mM oa Ou cy perynucanu rpahancku mpaBom 
(isu commune).% 


Illepujarcko npaBo ofpenuno je BaHOpauny ely (Bemegqu 3mHa) Kao: 
1) ney HeBeH¥aHUXx poyMtema, 2) Dey pobexy mpe mpoTeKa poka of 
WleCT MeceljM Of, BeHYatba (aKO UX MyX%K He Ipu3Ha 3a OpauHy), 3) Feny 
unje ce 6pauHo pohete ocnopm Ha OcHOBy ycTaHoBe 7IMaHa mu 4) ney 
KOja ce poe ABe roqmHe No uctrexy Opaxa. Jjeua pohena y HeBaxehem 
6paky cMaTpaua cy 6payHomM 6e3 063Mpa Ha caBecHocT poputera.©? 


Iepujatcko mpaBo HMje MOsHaBaylO yCTaHOBy MCTpaxkKuBalba OUMH- 
CTBa KaO HU yCTaHOBY IIpM3Hatba OYMHCTBA, as Ce y OBOM Cily4ajy HUje 
IIPMMeHUBaNO WepujatcKO paBo. 3a UCTpaxkMBalbe M IIpM3Hakbe OUMH- 
CTBa BaxKMIO je rpahbaHcko mpaBo, Na je McTpaxMBawe OUMHCTBa 61710 
WOMyWTeHO, OCMM Ha MOpyyjy Ha Kom je Baxuo CI3. Ocnopaparme 
OUMHCTBa byi710 je Moryhe caMo Ha OCHOBYy ycTaHoBe jIMaHa M Ousio je jako 
TelmkO. YcTaHoBa MaHa NospasyMeBasa je y3ajaMHO IIpOKMbathe MyrKa 
Vf KeHe, y TOMe je MOpasia JJa y4ecTByje M %KeHa, Ma je 6e3 HeHe BOsbe O10 
Hemoryhe ocnopuru 6payHoct geteta.”? Hu mpu3uate Majke Jfa ete 110- 
TM4e U3 HeEAO3BOJ/beHUX OFHOCA, HA HCH HEMOpasiaH 2KUBOT HUCY MOTI 
o6opuTu mpetnoctaBky ownHcTBa.”! 


BaHOpauHo fete je ipumagaio Majijm u ona je uMama ObaBesy fa ra 
u3qpxKaBa. AKO MajKa Huje Ousa y MoryhHocTM ya M3qpxKaBa JeTe, OBa 
o6aBe3a 6u Hpelina Ha onmTMHy. Y cnyyajy yrBphema win upusHarba 
OUMHCTBa IlyTeM rpahauckor mpaBa, JeTe 6 MMazl0 MpaBo Ha OYeBO Tpe- 
3MMe VM IpaBo Ha M3[pKaBatbe, McTO 10 rpahaHckom IpaBy.’2 


Illepvjarcko npaBo HYje MosHaBazlO KjacMuHe HadMHe MO3aKOmerba 
neue. [ety je Ouro Moryhe nosaKoHUTN jeqMHo ako 6u BaHOpadHM po- 
AMTebU KOjM ce He BeHYajy Mpey WepujaTcKMM CyOM AoKasamu fa cy ce 
BeHYalIM pes, cBeqfouuma. Tako 6m weramm3osBasM CBoj Opak, a u Fella Ou 
noctaza 6pauna. [pyr Hau M03aKOmelba y WepvjaTcKOM mpaBy OHO- 
cM ce Ha YeTBPTy rpylly BaHOpauuHe Jee, Tj. Ha OHY Jelly Koja cy ce po- 
qa Wocile McTeka poka O7| ABe royuHe Of pasBoga Opaka. buBuim myx 


68 = Ibid., 5-6. 


69 Mexmeg Berosuh, Honoxaj ean6paune geue y wepujailickom u ipahanckom ipaey, 
Bocaucka nouta, Capajespo 1939, 5 u Abdulah BuSatli¢, Porodicno i nasledno pravo 
muslimana, Islamska dioni¢arska stamparija, Sarajevo 1926, 76-82. 


70 A. BuSalti¢, 78-80. 
71 M. Berosmh, 5-6. 
72 ~~ Ibid., 6-7. 
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WIM HeroBu HacieFHUAWM MOry OBOM feTeTy IIpv3sHaTu 6paudHocT wu TuMe 
UX yBeCTMU y pes, HacneqHuka.”? 

Ycpojetbe je Ouio0 FOMyuITeHO y WepujaTcKOM UpaBy jeqMHO y cry- 
uajy ja Wopeks0 JeTeTa HUje Mo3HaTO. Tako je BaHOpayHu OTall Morao Ja 
mohe y cpogcTBo mpema cBoM jJeTeTy IlyTem ycBojera.”* CropHo je camo 
[la MM Ce Ha ycBOjee IIpwMeruBaNo WepvjarcKo uM rpalhancKo paso, 
amu je OBaj Cop Bue 60 Be3aH 3a ely poheny y 6paxy.”° 

BaHOpauHo Jee je MMas0 3aKOHCKO HacyleqHO paBo Mpema Majin, u 
MajkKa je UMayla MCTO IIpeMa Hhemy. 


4. IPETOCHOBA [TPABRAHCKOL 3AKOHMKA 3A 
KPAJBEBUHY JYTOCJIABYJY - MOKYINAJ PEDOPME 


IIpeyqocuosa rpahaHckor 3aKoHUKa 3a Kpamesnny JyrociaBujy 13 
1934. roqune’® 6una je HaupT KoAMuKayMje 3a HOBy pApxKaBy.’” Vaxo 
Huje cTurma fa 6yfe ycBojeHa, ona je u3spahena y KomMcuju Muuucrap- 
CTBa pape, 360r era ce Ha eHa pellieHa MOxe IlefjaTU Kao Ha U3- 
pa3 T@KbM Tajjallme NommTMuKe enuTe. Ilpeqocnosa je 3a CBOjy OCHOBy 
y3ema TeKcT HOBemMpaHor AI3-a, y3 M3MeHe KOje je KOMUCMja CMaTpasa 
noTpe6uum. M3meue cy Hajueuthe pahene mo y3opy Ha ABe YexocmoBauke 
IIpeOCHOBe, KOje Cy 3a CBOjy OcHOBy y3ene ucto AT3. IIpeqocuosa je n0- 
noxaj BaHOpauHe eve perymucana uiaHoBmma 191 — 209, a nomTo OHM 
OTOBapajy Hallpey, pasMaTpaHoj perytayujn HoBpenmpanor AT3-a, opye 
he 6uTM HaBeyfeHe camo HOBMHe Koje IIpeqocHoBa FOHOCH. 


a) Pox 3a ocnopaBatbe OYMHCTBa IIpOAyxKeH je ca TpM Mecea Ha 
wlecT MeceyM (um. 194-196). OcnopaBame OUMHCTBa OF] CTpaHe 
HacyleqHMKa oa Moryhe je Mog, ycnOBoOM fa OTaLy 3a 2%KMBOTa HItje 
IIpM3Hao OUMHCTBO (47. 196). 

6) [leua pobena y Hepaxxehem 6paxy cmarpajy ce 6payHom 6¢3 06- 
3Mpa Ha CaBeCHOCT poyuTeba y TpeHyTKy 3akbydelba Opaka (41. 


73M. Berosmh, 6-7, A. BuSaltid, 161. 

74 A. BuSalti¢, 83-84. 

75 uxper Kapunh, Mlepujaiicxu cygoeu y Jyiocnasuju 1918 - 1941, Paxynter ucnam- 
CKMX Hayka y Capajesy, Capajeso 2005, 127. 

76  Ilpeqocuosa rpalaucxor 3aKouuka 3a Kpamesuny Jyrocnasniy, [pxaBua wTamma- 
puja Kpamesune Jyrocnasuje, beorpay 1934. 

77 [eTamuuje o noKymajy koquduKannje rpalanckor upaBa y npBoj JyrocnaBuju BuaM: 
3opau Mupxosuh, ,,.Kogu@uxopawe rpalancKor 3aKOHMKa HOBe [prKaBe M HeTOBO 
MeCcTO y McTOpyju eBpomckux KoguduKaynja’, Bopuc berosuh, 30pan Mupxosuh 
(mpup.), Cito ioguna og yjeguibewa - dopmupatee gpxcase u pasa YuuBep3uterT y 
Beorpagy - IIpapun dakyzret, beorpay 2020, 267-300. 
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B) 


r) 


qi) 


h) 


e) 


*) 


3) 


199). Tlocnequna ope pecsbopme je u ja MO3akowere yKlakbakheM 
OpayHUXx CMeTHDM MocTaje HeMoTpebHo. 

Y cnyuajy Kay, WeTeTy WpeTM OMacHocT Of MajyMHor BaciiMTata, 
IIpeyqocHoBa He flaje oly MoryhHocT Ja Of MajKe ofy3Me ZeTe, 
Beh mpeypuha ya craparembcKu cy, HOHOCM cCxoyjHe Hapepbe OKO 
cTapatba Haz AeTeTom (um. 207). Mecho HagyiexaH he 6utu cta- 
paTebcKM Cy] MajKe U eTeTAa, WITO OaKIaBa HMXOB TO0%Kaj. 


Tpajaibe u30p>KaBalba y AT'3-y Huje Ouno oppeleuo. 36or Tora je 
y IIpeqocHosu mponucaHo a u3{pxKaBathe Tpaje cBe WOTIe OK 
ce fete He 6yfe Moro caMocTamHO u3qpxKaBaTu (47. 203 cr. 3). 
Vaxo npeumsuuja on, AY3-a, Hu [Ipeqocuosa Hvje gama noTnyHo 
onpeheu mpomnc, ma je MpefiaraHo fa ce TyKMHa M30 pKaBakba, 
10 y30py Ha yHopeyHO MpaBo, Bexe 3a ofpehenn Opoj roquna 
(lecHaecT uM OcaMHaecrT). 

O6aBe3a JaBalba MMpasa BaHOpayHoj hepku je npowmpena u Ha 
MajumHe pogutese (um. 1181). 

Ilo3sakomerme Musiomhy Blagqaoya MpeuMsHVje je HOpMMpaHO y 
IIpenocHosu, a upema mpaxcu AT3-a. Taxo [Ipegocuosa mpe- 
WMsHMje HaBOYU a OBY BPCTY MO3aKOWeHa MOLY TPHMKUTM po- 
LMTeybu ClOpasyMHO, CaMO OTAal] MIM CaMO Majka, ayIM CaMO aKO 
qoKaxe IpvBoybere oueBo. Tlotpeban je m upucraHak jeTeTa 
WIM HerOBOr CTapaTeyba. OBOM BPCTOM Ml03akKoHerba JJeTe MOKE 
a cTeKHe, IpeMa Mom6u M OKOMHOCTMMa cry4aja, uM camo 
oueBO TIpesuMe UNM MU MpesuMe uU MmpaBo HacmehuBata oueBe 
3aocTaBluTMHe(un. 201).78 

Jjeuja Mo3aKomeHa HakHaHMM OpakoM mM fella “3 HeBaxeher 
Opaka Hacmehusasa cy ucTo Kao u 6pauna peua. Jeyja Wosakowe- 
Ha MMiomhy Baagqaoua HacnehuBana cy ola (am He MU weroBy 
poyOmuy) camo y ciy4ajy Kay je oral] Ip MopHOUMIeHy Momb6e 3a- 
xTeBao Ja MM ce JOpfene HacieqHa UpaBa (471. 735-739). IIpapuna 
0 cBojcTBy mpBopoherma Hucy yuna y IIpeqocuosy 360r ycraBHe 
3aOpaHe duyenKoMnca. 

Y cnyyajy Wa oTall HMje Morao JJa 103aKOHU CBOje eTe HakHaj- 
HUM Opakom, IIpegocHosa je IponMcnBasla ONaKWWaHM NocTymak 
ycBOjetba, y KOM Ce Off Olja HUje Tpaxkus0 [Ja McIlyHM ycrloBe Koji 
Cy peOBHO TparxKeHU 3a ycBOjerbe, KaKO OM yYCBOjMO CBOje BaH- 
6payHo pete (47. 217 cr. 2). 

Otay je 6v“0 AyxKaH a HakHagM Maj TpouiKoBe mopobaja, 
TPOMIKOBe y Be3M ca Mopohajem, Kao MU M3pxKaBakbe 3a YeTUpM 


Ilpeumsuuje ompehere ope HopMe BepoBaTHO je MocieqMla HeHOT paHUjer eKcTeH- 
3UBHOr TyMatetba y CpIICKOj Cy[{CKOj Mpakcu. 


Cumo M. VMnuh (ctp. 248-282) 





Hejlewbe lIpe MU YeTUpM Hefewe Mocne nopohaja. Majiu je oBaj 3a- 
XTeB IIpMllaflao MU OHJa Kaj je oTal] yMpo pe pohera yeteTa um 
Kajyj je ete MprBopobeuo (uz. 205). Opa o6aBesa je y cmyyajy 
oueBe CMPTM ipema3uia Ha HeroBe HacmepqHMKe (a. 209 cr. 1). 

u) Majxa je Morma fa Tpaxu Ja joj ce yHallpey, UciimaTe TpOmKOBM 
mlopobaja, Kao M M3fp»KaBalbe JeTeTa 3a IpBa Tp Meceua. IIpu 
TOM OHa HMje MOpasa ja YAIMHM BepOBaTHMM Jfa je eH 3aXTeB 
yrpoxex (a7. 206 cr. 2). 


5. IPOBJIEM CYKOBA 
TMOKPAJAHCKUX JIOKAJIHMUX) 3AKOHA 


Pasimke y peryiucay monoxaja BaHOpauHe elle FOBOAMNe cy To 
cyko6a 3aKoua. Hajnpo6sematuunnju je 610 cyKob 3aKoHa 10 IMTaby 
MUCTpaxkUBalba OUMHCTBA, jep je y HEKMM JenoBMMa JyrociaBMje HerOBO 
UcTpaxkuBare Ouo 3a6paweHo. 


Kao mpumep opor mpo6siema Moxe ce HaBeCcTM jeqjaH Ciy4aj U3 CyCKe 
mpakce cpmickor mpasocyha.’”? Kog Cpeckor cyga y IIpoxyny nmopHecena 
je Tyx6a 3a yTBphewe ounnctsBa. TyxKeHM je Ipw3Hao fa je uMao TomHeE 
OHOCe Ca MajKOM JleTeTa y Bpeme 3aueha y CnoBeHckoj bucrpuyn, rye je 
mete u pobeuo. Cpecxn cyg y IIpoxynmy qoueo je ofyKy ya ce mpuMeHu 
ATS, kao 1paBo Koje ce IpuMeryje y MecTy rye je ZeTe 3ayeTo u poheuo. 
Oso cTaHoBuute je y HOCTyNKy No *Kan6u NOTBpAMO Mu Okpy>KHM cyy y 
IIpoxynpy. Kacaymounu cyn y beorpay je no pepusuju IpenHaino mpe- 
cyny nosuBajyhu ce Ha un. 130 CP3-a kao lex fori. Kacayymoun cyy 3ay3eo 
je craHoBuuite ga je um. 130 Cl3 mponnc jaBHompaBHor KapaktTepa M Kao 
TaKaB MMIlepaTMBHa HOpMa Koja ce 6e3ycOBHO IIpuMebyje. 

IIppa JyrocnaBuja Huje “Mama Wponuce 0 cyKoby NOKpajMHCKMXx 3a- 
KOHa, Ila C€ Ha HbUX, CXOHHO TOME, TpuMermnBallo MebyHapoyjHo TIpMBaT- 
HO paso. AM y KOHKpeTHOM cilyyajy yTBphera ounHcTBa HUMje Ono 
mponvca MehyHapogHor puBatTHor mpaBa. Tako je pelliaBalbe OBOT IIpo- 
OleMa OcTalo TeOpuju M CyfCKOj Mpakcu, Koje cy Hye Tp peulera. 
IIpso je Ouso Wa ce IpMMeHM 3aKOH MecTa Ife ce JeCMIO MOMHO ONLMTeHe 
ca MajKoM, tomasehu og Tora fa je BaAHOpadHO MOMHO OMUITeHe IpOTMB- 
IIpaBHO, Ma ce Jao UpMMenutTu upununn lex loci delicti commissi. [pyro 
pellere 6u70 je Ja ce pwMmMeHu DomMahe mpaso (lex fori). Tpehe m Hajca- 
BpeMeHMje pellierhe Oso je IpwMeHa MepcoHamHor MpaBa. Camo je 6u710 
CHOpHO Ja 1M Tpeba IpMMeHUTM MepcoHamHO IIpaBo Ola, MajKe, MM Jfe- 
79 T. Usanosuh, V1 3a BanOpauHo pete poheno Ha Apyroj TepuTopuju, He Moxe ce 

OCTBapUBATU 3axTeB 3a MpU3sHawe OUMHCTBa Ha moypysjy Cp6uje‘ Apxue 3a upasne 


Uu gpywileene HayKe, Kr. XXXIV (51), 1-6/1937 470. 
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TeTa, WIM KyMyaTMBHy IpMuMeny MpaBa 06a poyuTemba, Majke M JeTeTAa, 
WM ola U WeTetTa. Hajpuute 3acTyMHMKa MMaso je MepcoHanHo paso Je- 
TeTa (Majja je OHO CKOpO yBeK OM/10 MCTO Kao MU KYMy/aTUBHO MepcoHaHo 
paso Majke mM leTeTa, jep je eTe JOOMjano0 ApKaBybaHcTBO M0 Majyn).°° 

OxBa TeopujcKa pa3MaTpalha HUCy MHOTO yTuuana Ha Kacaumonn 
cya y Beorpapy, koju je IpuMeHMo cBoje 1paBo KaO MMIIepaTMBHy HOpMy 
jaBHor lopetKa. Kpntwuapu cy HaBOAMAM a IpMMeHM jaBHOr WopetTKa y 
OBaKBMM CylyuajeBMMa MMa MecTa, aM camo y MehyHapowHMM IIMTaruMa, 
aim He Uy MebynoxpajuHcKuM, jep je OflyKa OHeTa y jeqHOj MoKpaju- 
Hu Onna ObaBesyjyha 3a cBe M HUje Ce Mora NpencuutTuBatn. Huje 6un0 
MCUpaBHO fa y NOKpajMHM rye ce Cy MOxe Ja BAKU HeH jaBHM Mope- 
[ak, a Ja [pyra WOKpajmHa Mopa fla Ipu3Ha Ty opyKy 6e3 MoryhHocT™u 
Ia je IpevcitutTa 10 CBoM jaBHoM noperky.®! 

OBakBM CilydajeBu MpaBMin cy BeMMKM Wpobsem 3a PyHKUMOHMCarbe 
3ajeqHMuKe [[pKaBe, KomiMKyjyhu u unHehu Heu3sBecHMM pellaBarbe 
BeOMa jeJJHOCTaBHMX cry4ajeBa. 360r Tora je JyrocnaBuju y TOM MOMeHTY 
TpeOama jeyMHCTBeHa peryiaTUBa TooxKaja BaHOpayHe pele. OBO muTare 
je Tpe6ano 7a 6yge peieHo ToHOMeHem rpahaHckor 3aKOHMKa 3a Lely Ap- 
*KaBy, aM BUAEBIIM fa 3aKOHMK Hehe 6p30 OuTM BOHeceH, HeKM IpaBHUyM 
cy lipeyiaranm Mu WOHOMerHe MOceOHUX IIporca caMoO O BaHOpayHoj jen. 


6. CTABOBM Y IIPABHOJ HAYHM O PEBOPMM 
TMONOXKAJA BAHBPAYWHE TELE 


Beh je 6uno peu o ToMe fa je Upobmem perymucama MomoxKaja 
BaHOpaudHe Jele 6“0 y3poKoBaH TewIkOohom yTBphuBatha OuMHcTBa. Taj 
mpo6sem 6x0 je peliieH Ha [Ba Ha4YMHa: TaTMHCKM, pe je Ouno 3abpate- 
HO yTBphuBawe OYMHCTBa, M TepMaHCKM, Tye ce BepoBalo eBOjyM 
(virgini creditur). IIppu HaumH ce Ociawao Ha Maz Opoj BaHOpauHe 
ele u Ha 3alllTUTy MylWIKapalja of 3m0ynoTpeba MajKu. OueKuBaro ce 
na he ce 0 BaHOpa4uHoj JeuM, ako Majka He 6yfe Morzia, cTapaTM ApxKasBa. 
Mebyrum, 6poj BaH6pauue pee je pacrao,®” ma je onrepehewe 6yyera 
6710 BeJINKO, a HUXOBM XKUBOTHM YCJIOBM Cy 6ummn BeOMa JIOMINU, 3HATHO 
cy 3aoctTajamu 3a 6padHoM jfeloM. Oso je 3HauMmo fa ce 3Ha4ajaH feo 


80 Beprong Ajsuep, ,,Cyko6 noxpajmHcKux (moKamHMXx) 3aKOHa O IMTarby MCTparxKu- 
Balba BaHOpayHor OUMHCTBa’, Apxué 3a iipaene u gpywilieene NayKe, Kr. XXXVI 
(LIII), 1-2/1938, 43-47. 

81  Ibid., 46-47. 


82 Y nupsoj Jyrocaasnju Opoj BaHOpauHe Jetje KpeTao ce oKo 5% ut Guo je Mehy HOKUMa 
y mopebewy ca ocramum eppornckum 3emmbama (B. Baxuh, 7). Y3 To, mpotjeHaT BaH- 
6pauHe ele pasimKoBao Ce WpeMa permounuma, uM Kpetao ce of 13% y Beorpamy, Wo 
1,4% y 3eTcKoj ObaHoBmun (M. Berosuh, 3). 
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nonynayuje jeqHe TprKaBe cTaByba y NOWIMjM Nomox«Kaj, WTO HUje Oun0 
HM y WujeM MHTepecy. Huko noyeTKOM JBajeceTOr BeKa HUje MOHAaBbao 
HanoneoHosy M3jaBy fa [pylWITBO HeMa MHTepeca fla BaHOpadHa jela 
6yny upu3Hata. AMM M IpuHUMM Ja ce Maju Bepyje usry6uo je Ha 3Ha- 
yajy. Y paHujmM BpeMeHMMa MaTpMjapxamHor ApyliTBa *KeHe cy peTKO 
ynasuie y WomHe OfHOCe BaH Opaka, a Ml Kaj cy yla3ume, OOMIHO je TO 
Ou70 Ca MylKapyuMa Koj cy uM Obehann Opak, um u3 FeTMHe HaUB- 
HOcTU. TaKBMM 2%KeHaMa Ce BepOBaslO Ha ped M CilydajeBM 1a2KHOT O3Ha- 
uelba OUMHCTBa Hcy Ou uecTu. nak, WOUeTKOM BeKa Ce CUTyalMja 
IIpOMeHMla M Ha TOM Mosby, C OO3MpOM Ha TO Ja Cy BaHOpayHM NOTHM 
omHocn noctamm vemhn u fa je FpyuITBO MOYeNO Ja Mx rmeya Ha Apyru 
HauMH. Majkama ce Bulle HMje MOIMO jeqfHOCTaBHO BepOBaTM Ha peu. 
Oxse mpomene joBee cy M O pasHux pedbopmu y 3aKoHOpaBcTBy. Ca 
jemHe crpaHe, TpaxMs710 ce fja ce OMHOC M3 Kora je JeTe 3adeTO JOKaxKe 
(ump. L[pua Topa je koy Hac MooMITpuna ycnoBe JOKa3MBalba OUMHCTBA), 
ca [pyre cTpaHe [[pxKaBe Koje cy 3abpawuBalle UCTpaxkUBalbe OUMHCTBA 
cy IpowmMpuBase Kpyr ciyyajeBa Kay] je OHO O70 FO3BObeHO (paH- 
wycka pedopma m3 1912.). 

Osaj mpo6sem Halllao ce M Wpey] KOMMCMjoM 3a M3pany rpahaHckor 
3aKOHMKa 3a HOBY JpxKaBy. Cpricku npaBHuyn (ipod. Ilepuh, Apaube- 
nopuh, Mutposuh, Cnacuh u Hecroposuh) wa nouerky cy 3acTynanu 
CTaB [ja MCTpaxkuBale BaHOpauHor OUMHCTBa Tpeba ypezMTU m0 dpaH- 
IlYCKOM pellery M43 1912. y Kojem je McTpaxKuBalbe OUMHCTBa 3abpawe- 
HO, aM NOCTOjM wWMpu Opoj u3y3zeTaka y KOjMMa je OHO JO3BO/beHO. 
Osaj mpegyior je ormao, wITo 360r HemMoryhuoctu ja ce Behuua yOenu y 
wera, WTO 360r WOWer MoNOx*Kaja BaHOpadHe Jee y TeioBMMa Jyrocza- 
Buje je OUMHCTBO HUMje MOTO Ja ce UCTpaxyje. CrarMcTuKa je 1oKa- 
3MBamla Behy CTONY CMpTHOCTM KOZ, BaHOpauHe Jele, HeyXpabeHOCT 
nowMju pusv4ku pa3Boj Te Behy ckmoHocT KpuMuuany.®> [IpeqocHoBa 
rpabaHckor 3aKOHMKa ypefMsa je Mon0%*Kaj BaHOpadHe eve 0 yrieqy 
Ha HoBemupaHn AIT3, Bputehu Heke KopekUMje MpeMa 4exOCOBayKOj 
IIpeOCHOBM. 


AT3 je uMao HeKOMKO pellierha Koja cy ocmopaBana. IIpBo je 6uz0 
HejO3BO/aBalbe IPMTOBOpa BUINe HaO*KHUKa. OBO je KPUTMKOBAHO Kao 
HelIpaBeJHO 110 Ty2KeHOr MylKaplja, jep HUje CMTypHo ja je OH OTaly eTe- 
Ta. Y3 TO, Maju Ou ce FoMywTano fa OBO 310ynoTpebu Ma O3HadM HajM- 
Myhuvjer Kao ola, HeKaj] YaK M ja HaMepHO 3aBOnM MMyhHe MylIkKapye 
KaKO Ou Of, HUX FOOuma U3syqpxKaBabe. [pyro npobsemaTM4HO pellee je 
WTO IIpM3HaTa [ella U Wella y HEKMM CylyyajeBumMa yTBphuBalba OUMHCTBA 
(o6ehate Opaka, uckopuuthaBate Mohn u nonoxKaja) Hcy u3jeqHadeHa 


83 B. Eisner, M. Pliveri¢, 204. 
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ca Opa4uHoOM feloM Tj. HUCy MMasa MpaBo 3aKOHcKor HaciehuBaba u3a 
ouja. AyCTpujcku WpaBHMUlM cy OBO cBOje pellieHe OOpasmaramm TuMe ja 
OTall MOxe CBOjy Aelly 4a M03aKOHM HaKHagHMM OpaKoM, Kao Mf fa ux 
ycBOju, u4Me Ou oHa Ouma u3jeqHayeHa ca OpauHom. Ca ypyre cTpaue, 
o6uM obaBe3a Olja je CMabeH He 6M 7M ce OYeEBM Make OfyUMIM Da 
IpMsHajy cBojy BaHOpauny Jelly. 

OxsuM MTabuMma OaBriia ce M WpaBHMuKa 3ajeqHuua y JyrociaBnju. 
BaXKHOCT OBOr IIMTalba NOTBphyje uM TO WITO je OHO Kao IIpBa TeMa pa3- 
MaTpaHo Ha OcMoM Konrpecy mpaBHuka Kpamesune Jyrociasuje. Ha 
TeMy KaKO JJa Ce y HOBOM 3aKOHMKy ype Momoxaj BaHOpauHe ele Ha- 
lucaHa cy Tp pedepata, aytopa [[paromy6a Apauhenosuha, upodeco- 
pa us beorpaga, bepronga AjsHepa, upodecopa u3 3arpe6a, u Munoma 
Josuunha, mpegceqHuka Arenatmouor cyya y Beorpany. Y pepeparuma 
cy JaTu lpermequ ynopenHor ipaBa mu Fomahe cutyayyje, na cy ayTopu 
Ha OCHOBY IIpeTxogHor faBaM cBoje mpemyore. J]. Apanbenosuh (koju 
ce paHuje 3anarao 3a ypehete nomoxKaja BaHOpayHor JeTeTa 10 PpaHy- 
CKOM Mojlelly), y CBOM pedbepaty Mpepaxe Ja ce JO3BOIM UCIMTMBarbe 
OUMHCTBA, ay U fla ce JO3BONM MpMroBop BMIle HaO%KHMKa. Y cryyajy 
[la H€KO JOKaxKe Jja je MajKa MMasla MoHe OFHOCe M Ca APyrMM MylkKap- 
uuMa, He 6M Morao OuTH ormalieH 3a Oa. OBaj UpmroBop He 6u Tpeban0 
qa 6yne WOnyWiTeH MylIKaplly Koj je Ca MajKOM 2KMBeO y KOHKyOMHa- 
ty.*4 [paso Hacnehupama ona Tpe6a mpusHaTm BaHOpayHoj Feu camo 
y cily4ajy Kay je OTal] XMBeO Ca MajKOM y KOHKyOuHarTy, Ipv3Hao O4MH- 
CTBO, JOlWao JO BAHOpayHor CHOLIaja Ca MajKOM Ka2KHMBOM pajibOM, Kao 
M Kaji je Maju o6ehao Opakx. Y opmm ciyuajesuMa BaHOpayHo ete Ou 
HaciehuBano momoBuHy jena Koju Hacnehyje 6pauno pete.* Bb. Ajsnep 
je mpemarao mBajyapcKo pemere MopMduKoBaHo ca HOpBeutKuM.®° To 
WIBajljapCKOM paBy, BaHOpayHo JeTe MOr7IO je Za AoOuje uctu nono%«aj 
lpema Olly Kao u OpauHo JeTe ako La je OTal| IpM3Hao, ako je MajKy 3a- 
Beo O6ehawem %KeHUAbe UM 3N0yNOTpebom BAacTM, WIM aKO je NoN- 
HMM OJJHOCOM Ca OM YYMHMO KPMBMYHO Jeo, a 3auehe Maya y Bpeme 
TOr ofHOca. AKO ce Huje paqMio oO npeTxoqHO HaOpojaHuM ciyyajeBuma 
y kojuMa BaHOpauHoO fete Wobuja ucTu Mom0%Kaj Kao M OpadHO (yKpBy- 


84 [paromy6 Apanhenosmuh, ,,.KaKo ga ce y HOBOM rpahaHcKOM 3aKOHMKy ypey{M Tom0- 
*aj BaHOpadue pee’, Ciomenuya Konipeca ipasnuxa y Hoeom Cagy 1938, Kourpec 
npaBHuka, beorpay, 1938, 19-20. 

85 Ibid. 


86 Y cBomM paHujem Mumbemy o IIpenocuosu upod. Aj3sHep ce 3amarao 3a HOpBell- 
KO-flaHCKO pellierbe Kao HajOome 3a feTe, amu je HakHaqHO IpoMeHMo Muilbete, 
M 3ay3eO CTaB JJa Ce MOPa LITUTUTM UM NOpOAMYHM MHTepec, Kao U UHTepec OpauHe 
3ajequnue. B. Eisner, M. Pliveric, 199-204. 
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uyjyhu u HacieqHO mpaBo), OHO je CBaKaKO MOTO fa 3axTeBa Of Ola 
u3ypxKaBare.®” Ou ce ucrTo 3amarao 3a yBohere mpuroBopa Bue Haso- 
2KHUKA, ay Ca J pyrawjum jejcTBOM. Y ciyyajy a je MajKa uMasia TosHe 
OMHOce Ca BMIMe MylIKapalja y Bpeme 3aueha, oral, ce Hehe yTBphuBa- 
Tu, amm he cam MylIkapyM KOjM cy MMamM ceKcyamHe OfHOCe ca MajKOM 
uMaTu commpapHy ob6aBesy fa M3qp>xKaBajy pete® (oBo je MonuduKayyja 
HOPpBeLIKUM IIpaBoM, jep y WBajljapCcKOM IIpaBy IpuroBop Bue Hao- 
%KHMKa OHeMoryhaBa yTBpheme ounnctBa). M. Jopmunh je qao o6uMaH 
Uperiey, upojekata 3aKoHa y MebhypaTHoM nepmogy. Tako je upesor 3a 
ypehete npo6sema lo mpuroBopy BMIle HalOKHUKa Halllao y HEMauKOM 
mpojekty of 1929. roquue. Y cnyuajy fa je y Bpeme 3aueha Majka omuTH- 
ja Ca BUIe MylKapalya, OHa je Ousia OOaBesHa Ja NOAHeCe TYKOy NPOTUB 
CBUX, a OHJla OM Cy], OMIYIMO KOjM Of] HUX je HajBepoBaTHMje OATOBOpaH, 
MU wera 6M OcyAMO Ha M34pxKaBate perTera.®? HopBeuiKo pellere OBOr 
mpoOmema of6aumBao je HaBogehu fa Ou Fey FoAaTHO cTUuTMaTU30Bar0 
la UMajy BMIe oTalja. Y mMormeyy BlacTu Haj] WeTeTOM, cynMja Jopuanh 
je Mpeymarao qa ce u Maju fa poyuTemcKa BlacT Hay, BaHOpayHMM Jfe- 
TeTOM IO yrvlefy Ha WIBajljapcKO MpaBo, yMecTO HOcTaBybatha CTapateba 
no AT3-y u Ipenocuosn.”? pegnarao je qa ce BaHOpayHoj Jeu ycKpaTu 
paBo 3akoHcKor HaciehuBatha ouja. Y mpuor ToMe HaBoguo je fa Ou 
TO JOBOAMI0 FO KoMajjarha TOposMaHe UMOBMHe, WITO 6u Ou MocebHO 
KPUTMYHO 3a MH]YCTpMjcKe KOMIUIeKCe, Kao M pa3ssor ja BaHOpauHo JeTe 
HUje Y4eCTBOBaNO y CTBapalby Te MMOBMHe, a y TO 06a ce cmaTpazio fa 
CpOfCTBO Huje jeqMHu KopeH HaciehuBaa uM fa Wopey wera MOcTOjM u 
€KOHOMCKM KOpeH — y BUJly JOMpuHoca uMapy Koje ce Hacmebyje.”! 


Konrpec lpaBHMKa ycBOjMo je M pesonyuujy Koja racn: 


»Kourpec IpaBHMKa CMaTpa Ja Hallie 3aKOHOMaBCTBO Tpeba a 
WITO Ipe NobobMWa MpaBHU Mo0%«Kaj BaHOpauHe Jere. IIpu Tome 
Tpeba: 


1) ga ce cBakoM BaHOpayHOM JeTeTy O6e36ene cpegcTBa M3—p%xKa- 
Balba, BACUMTalba MU HallpeTKa; 

2) qa ce KO, Mpu3Hate Tele ONaKWaHMM MOCTyNKOM omoryhn yc- 
BOjelbe Of] CTpaHe Olja M TMMe CTaBe y NOM0%*Kaj ycBOjeHe Jere ca 
CBMIMa IIpaBMiMa IIpeMa YCBOjMTeby MU HeTOBO) posOuHn; 


87 Bertold Eisner, ,,Kako da se u novom gradanskom zakoniku uredi...“, 28-29. 
88 Ibid., 30. 

89 M. Josmuuh, 41. 

90 = Ibid., 47. 

91 = Ibid., 54. 
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3) qa ce Hempu3HaToOj Fem cyfCKMM TyTeM (110 3BaHMYHOj [y%K- 
HOCTM) TpakU MU YTBPAM M3qpxKaBanall; 


4) qa BaHOpauHo feTe MMa IpeMa MaTepm M HeHOj powOuHU cBa 
ipaBa 6payHe sere.“ 


Oj oBe YeTMpU Tauke HajMHTepecaHTHUja M HajsHayajHuja je CBaKa- 
KO [[pyra, KOjOM Ce 3aXTeBa aKINM MOCTyMak ycBOjerba IIpvM3HaTe JeLe. 
Jopan IIupumuxn o6jauimaBa fa ce oBsle He TpaxkuU NOCTyHak ycBojerba 
y cMucny dopManHor yroBopa OBepeHor KO jaBHor bemexHMKa, Beh ce 
TpaxkU fa ce KO, HePOpMaHOr IpM3Hatba Tj. IpM3Hatba KOHK/IyJjeHTHMM 
pagtmama, Koje Konrpec HMje CMaTpaO JOBOHMM, JONycTM ycBojeme 
omakiaHuM Toctymkom. KakaB 6u 6v0 Taj NocTyMak, HUje oppeheHo y 
pesonyynju. Ty ce BepoBaTHO MuciMio uM Ha Jey poheny y KonkKyOu- 
HaTy, Kojoj 6“ Tpe6ano mpema upod. IlmBHnukom faTu MyHO Haczep- 
HO TipaBo TipeMa Oly WIM TOMOBMHYy ela ako Hacmebyjy y cruuajy ca 
6pauHoM jeyoM. BaHOpayHoj FeuM He 6m Tpebano mpu3HaTM CcpoycTBO 
lpeMa Olly M wHeroBoj posOvnM (OHO ce, HapaBHO, MOr7I0 ycnocTaBuTu 
1103aKObeHbEM WIM YCBOjereM, ay He M IIpOTMB BOWE Ola), aM Ou UM 
Tpe6ano omoryhutn fa HOce O¥eBO TIpesuMe (y TO BpeMe BeoMa 3HatajaH 
IipejVIor, KaKO KaxKe ayTOP TeKCTa: ,,HOMWerme IpesM4MeHa IpMposHor My 
ola uecTo mMa Behy BpesHOcT Hero u uMeTak“).?> 


Tlonoxajem BaHOpayHe eye OaBuiu cy ce MHOrOOpojHM uaHUM u 
pacttpape. Pasa petlerba cy npeqarana y noTpa3m 3a 6amaHcom u3meby 
KOH3e€pBaTMBHOr [pylITBa M 3alllTMTe MHTepeca BaHOpauHe seLe. Tako J. 
IImBHuuKU y CBOM OcBpTy Ha Mponmce IIpeqocHoBe npBo MpormamaBa 
MpOHMjoM WTO ce Taj ,, Waray (cBOzM MpuposHor ova Ha JaBaoya u3qp- 
*KaBalba) Ha3MBa CBETMM MMeHOM Olja, a 3aTMM HaBOAM Ja Ta Felja HUCy 
caMa KpMBa 3a CBOj Noox«Kaj u fa Ou uM Tpebano, Moy ycnoBuMma ja cy 
IIpu3Hata MIM Ipumybena y kyhy, JaTu HacmeqHO MpaBo 3a Olja HO yrve- 
Ry Ha WBajljapcKo pao (oma femta ako Hacrehyjy 3ajeqHo ca OpawHom 
WeuoM, y Apyrum cny4ajesuma yeo feo).”4 B. Ajsnep u M. IInmpepuh y 
CBOM Mulberry o IIpeqocHosm mpepmaramu cy fa ce eTeTy 3a Kora ce 
TIPMU3HaAwHeM WIM CYPCKMM IlyTeM Ca curypHouthy yTBpAN OTall, Ipv3sHa 
IIpaBo 3aKOHckor HaciehuBatba ova.” 


Jle6aru 0 nonoxajy BaHOpa4He elle, Nopey BemmKor Opoja panoBa y 
TpaBHUIKuM yacolmucuMa, WOMpwneta cy WU *KeHcKa yapy2kerba WU WHUXOBAa 


92 PesonyyMja konrpeca NpaBHuKka y Hopom Cajy, HaBeyeHo mpema JopaH IIupauuxn, 
»lIpaBHu HomoxKaj BaHOpadHe pene“, [Ipaenuuxu inacnux, 7-8/1939, 193-197. 


93 Ibid., 195-197. 


94 J. IImpuwuxn, Hexonuxo natiomena iioeogom Ipegocnose ipahanckoi 3axonuKa 3a 
Kpameeuy Jyiocnaeujy, unmueso uspae, 1936, 34-35. 


95 B. Eisner, M. Pliveri¢, 356. 
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rlacuyla Koja cy JocTa 1Mcaa Ha oBy Temy.”° Y3 TO cy opraHusoBaHa jaB- 
Ha lipejaBalha MU CKYNOBM Ha KojumMa cy OBM pafyOBU YATAaHM VU rae ce AMUC- 
KYTOBaJIO O MMA, ITO 3HadM Ja ce O NOMmpaBybalby NoloxKaja BaHOpadHe 
qlee Huje camo mMcamo, Beh ce OHO M jaBHO 3aroBapalo. 


7. 3ABPITHA PASMATPAIBA 


Tlonoxaj BaHOpauHe elle Ha IpaBHMM o_pyujuma je Ouo paszn- 
aut. Ha BojpohaHcKom uM IpaBHMM NoypyyjuMa Ha Kojima je Baxuo AT3 
BaHOpauHa fella cy Ouna y BenMKoj Mepm 3auiTuhena, TO mITO je 670 
omoryheHo McTpaxkuBatbe OUMHCTBA, KaO M ObaBe3a Ola Ja MX M3]prxKa- 
Ba, o6e36equIM Cy MM IpucTojHy ersmcTeHyujy “ MoryhuoctT 3a wWIKONO- 
Bakbe. Y3 TO, HaCiIeqHO paBo 3a Majxke (y ciy4ajy HoBemupaHor AT3-a 
M M3a Maj4YMHUXx CpOfHMKa) FaBaso je BAaHOpayHOj Feu u ofpehenn no- 
YeTHM KalIMTal, aim Cy OHa OcTala OOecnpaBbeHa y HacnehuBary usa 
ora. [[pHoropcko mpaBo je oTexKazI0 yTBphuBare OUMHCTBa, as je y Cily- 
yajy a ce OTal] YTBpaM, JeTe MMasio IpaBo Ha M3qpxaBare. Ilo nutTamy 
HacileqHOr IpaBa u3a posMtTemba, BaHOpauna Aeua y Lpuoj Topu buna cy 
HOTHyHO ObecripaBybeHa UM 6e3 UpaBa Hacieha yKomMKo HUcy 6vsa Ipu- 
MJbeHa y Kyhy um nosakomena. HajHenoBobHNju NomoxKaj BaHOpauHa 
qella MMayla Cy y CplIcKOM IipaBy y KOM je McTpaxKuBalbe OUMHCTBa O70 
3a0pabeHo, Ma ce OTAall HMje MOrao NpMHyAMTM Ta Uu3sqpxKaBa eTe, ocMM 
ako 6% ra FOOpoBomHO mpu3Hao. BaHOpauHa fella M0 cplicKoM mpaBy 
HUCY MMasla Hacyle{HO T1paBo 3a poyMTeba. OOaBe3a MajKe fla M31p»KaBa 
cBoje BaHOpayHo JeTe busta je jeqwHa ofpen6a Kojo ce LITMTMO MHTepec 
BaHOpadue Jfele. 


IIpeqocHopa je 3a OCHOBy y3ema HOoBemMpaHM AT3, Koju je y To- 
pebery ca ocTammM ponMcumMa IpuMeHMBaHUM y JyrocnaBnju 6uo Haj- 
HOBObHUjM 10 BaHOpauHy peuy. UsmMene u AomyHe Koje cy peyakTopu 
YIMHMIM JOFaTHO cy NompaBuse NonoxKaj BaHOpayHe Jelle (M3y3eB Ipo- 
IyKeHOr pOKa 3a OCHOpaBale OUMHCTBA, WTO jecTe Ou0 Moropuiate, 
ajIM FbeTOB 3Havaj HUje Ou0 BeMKM). 

Onpen6e IIpeqocuose nucy usjeqHauuse BaHOpayuHy Jelly ca WelloM 
pobenom y 6paxy. BaH6pauna jeyja octana cy o6ectipaBbeHa y Horie- 
ny Hacnehupata olla M wHeroBux cpoyHuKa. AM M Nopex, Tor KpynHor 
Heyoctatka, IIpeqocHosa je Mpef\cTaByballa BeIMKM Hallpeyjak, WOceOHO y 


96 Bugan: Munocas Cmupannh, »l]paBHM U eTMYKU MOO2%Kaj BaHOpauHe MaTepe M BaH- 
6pauHor peteta’, Kencxu toxpeil, 4/1923, 145-163, Jlenocasa [lerKosmh, ,,/Kena 
peg, 3aKoHom y Cp6uju‘, 2Kencku ioxpeid, Kw. 1, 11-12/1921, 337-344, Anosuja 
Illte6n, ,,2Kena npey [palhaucxum 3aKoHom y Caopenaukoj*; Kencku iioxpeil, kb. 1, 
11-12/1921, 351-362. 
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ogHocy Ha CI3 u mponmce Kojm cy BaxKUIM Ha UPHOrOpCcKoM lIpaBHOM 
nogpyujy. JaBawe HaceqHor MpaBa 3a Olla M HeETOBMX CposHMka (y3 fa- 
Babe OYEBOr pesuMeHa) 3HauMO OM UsjeqHaverbe BaHOpayHe ele ca 
6pauHoM, a OBakBa pedbopMa Huje 6usa Moryha y naTpujapxamHoj cpeyu- 
Hu JyrociaBije 13 IpBe NOMOBMHE ABajeceTor Beka. Tpe6a HarmacuTu fa 
cy rope u310xKeHa peliiea KPUTMUKOBaHa M fla Cy yMecTO HMX Mpepyara- 
Ha HeKa 3HaTHO HEMOBOHUja pelea. Y cilyuajy BaHOpauuHe ewe TO je 
6u0 dpaHyycku Moyen 10 3akony u3 1912. VisjeqHauee BaHOpadue ca 
6pauHoM feyoM Ouzo je Moryhe Tek nocie pata u peBonyyyje, y ycnoBu- 
Ma Kaj] 3aKOHOaBal] HUje Mopao fa padyHa Ha NOMpuiKy jaBHOr Mera, 
ul Kay je Omo cnobopaH fa 03aKOHU HajHalipeqHMje peliere. 


IIponucu IIpeqocuose 0 BaHOpadHoj Jey HMcy ce NyHO pa3iMKo- 
Bal Of| MCTMX IpomMca eBponckux ApxKaBa Tor fo6a. IIpeguoct IIpe- 
qocuose je 6uma ofcycTBO MpuroBopa Bue HamoxKHMKa. Viako qoHeKse 
HelipaBeyjHa 10 MpeTMOcTaBbeHor Oa, MOryhHOcT Majke Jja TyY2KU Ou 
KOr llapTHepa 3a M3[pxKaBare eTeTa JjaBana je Wetery Behy marepnijan- 
HY curypHoct. Y cucTeMMMa y KOjuMa je JOIyWTeH, IpMroBop Bulle Ha- 
NOXKHUKa MOKE UMATM [Ba ejcTBa — OHeMoryhutTu yTBphewe owMHcTBa 
win yTBpherwe commpapHe O6aBe3e CBMX Maj4YMHUXx MapTHepa Ja M3pp%Ka- 
Bajy ete. IIppa moryhuocr je BeoMa HeMOBOHa NO JeTe MU Kao TakBa 
HegonyctuBa. J[pyra Moryhuoct je noBowbHa M0 FeTe Mu FOcTa mpaBesHuja 
IpeMa llapTHepmMa Majxe, amu 6m y jyroCcnHOBeHCKOM ApyliTBy UMHeHuIa 
[Ja HeKO MMa BUllle OTalja BepOBaTHO Ova Hopora 3a CTUTMaTM3alMiy. 
3aTo Tpe6a OLEHUNTN Kao IIpuIM4HO TOOpo pellere OCycTBO IpuroBopa 
BME HalOKHMKa. 


JyrocioBeHcKM MpaBHUM ocTa cy mMcamM oO NoMoOxKajy BaHOpayHe 
neue. On cy OunM cyoueHM ca CBMM WpoOseMMMa KOje je HOCMIO TM- 
Talbe peryiucatba Nomoxaja BaHOpayHe [elle y HUXOBOM BpeMeHy, a KOjM 
cy HaBeyleHn rope. Y TakBOj CuTyalMju, CBM payqoBn Mu Mpesosu nMcaHu 
Ha OBy TeMy TpaxKUIM cy NObopINawbe Nomox*Kaja BaHOpayHe Jelle, amu 
HMUCY CBM HyAMM ucTa pettera. Jleo 1paBHMKa ce 3aylarao 3a WTO Behy 
3allTUTY HMXOBMX MHTepeca, OK Cy Apyr WaxK MBO MepuIn SeHedu- 
uuje Koje Ou ce Jane BaHOpayHoj Feu, cTaBbajyhu akWeHaT Ha 3allTMTy 
KOH3e€pBaTMBHUX BpesHOCTM uM penyupehyjyhu moryhe snoynorpe6e. 
Tpe6a HarmacuTu fa je y MelyyparHoj upaBHoj Teopuju cTaB KOH3epBa- 
TUBHMX ayTOpa 10 NMTawMMa BaHOpauHe Jetje Ou0 3HaTHO OaxKU Hero 
10 J,PyrMM UMTawMMa VM fa je OKO BemMKOr Jena NoTpeOHux pedopMn 
TIOCTOjaO KOHCeHBYC. 

Vimajyhu cBe oBo y BMY, MOxKe ce 3aKbyYMTM Ja je y MpBoj Jyro- 
claBMju WuTabe BaHOpauHe Aeve Ouno orBopeno. IIporpam pedopme y 
IIpeqocuosn rpahackor 3aKOHMKa Ono je BeMKM Halipeyak, a cynehu no 
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IIMcakby y CTpy4HMM YaconMcuMa, WOcTojama je MoryhuHoctT fa ce mpoje- 
KaT 3AKOHMKa OfaTHO yHallpeyn. CraBoBu Teopyije, MaKo jaHallrem uM- 
Taolly Jelyjy Kao yMepeHu, 3a puke Tor BpeMeHa Ou cy MpuM4HO 
HalpeqHu. Pedbopma Huje clipoBeyjeHa 0 Kpaja, MaKO HeHa IIpMlipema u 
WUCKyCciija OKO he WOKa3yjy Hallope ApylirBa fla ce WpaBepHUje ypequ 
nomoxaj BaHOpayuHe Jfetle. 
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Summary 


The paper examines the legal position of illegitimate children in the Kingdom 
of Yugoslavia. The legal system in Yugoslavia was not unified and therefore the 
position of illegitimate children differed from one legal territory to another. In 
Serbian legal territory, their position was extremely difficult as investigations into 
paternity were forbidden and illegitimate children did not have any rights of in- 
heritance. In Montenegro, investigation into paternity was permitted, but diffi- 
cult to do. Illegitimate children did not have any rights of inheritance. In other 
territories, investigations into paternity were permitted and the children had the 
legal right to inherit from their mothers or from their mothers and their mothers’ 
families. In the Draft of the unified civil code, the legal position of illegitimate 
children was regulated in accordance with Austrian law, with moderate improve- 
ments. There was a lot of discussion in legal theory and a range of improvements 
was proposed for the solutions in the Draft. Hlegitimate children remained une- 
qual to legitimate, and the most significant disadvantage was the absence of the 
right of inheritance regarding the father. Efforts were made in order to partially 
resolve this issue by making legitimation easier. 
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WOMEN IN PAKISTAN - A COMPARATIVE ANALYSIS 
OF WOMEN’S RIGHTS ON THE BASIS OF ANGLO-SAXON 
AND MUSLIM LEGAL TRADITIONS 


This paper draws attention towards the legal status of women in the Anglo-Saxon 
(common law) and Muslim legal traditions (Sharia law) of the Islamic Republic of 
Pakistan. In the beginning, the paper provides elaboration on the concept and his- 
torical background of Sharia law. The paper then chalks out in detail the historical 
background of women’s status in Pakistan based on two basic parameters, that is, 
on the basis of their rights under Sharia law and on the basis of their rights under 
common law i.e. the Constitution and legal Statutes. Although Sharia law generally 
treats women as equal to men, there are still certain matters in which women are 
treated unequally such as marriage, divorce, inheritance, property rights, etc. The 
paper then concludes with a comprehensive analysis of the rights of women in Paki- 
stan under both systems of law through a study of case-law. 


Keywords: Women in Pakistan. - Status and Rights. - Sharia Law. - Common 
Law. - Case-Study. 


1. INTRODUCTION 


Pakistan bears a mixed legal system, that is, a combination of Sha- 
ria law and common law. The Sharia law (also known as Islamic law) 
has been in existence along with other cultural norms during the early 
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Islamic states of the 18 and 19" century.! By definition, Sharia law is a 
fundamental religious law that forms the core of Islamic tradition. Ac- 
cording to the long-standing theory of Islamic Jurisprudence, there are 
four fundamental sources of Sharia law, namely the Holy Quran, Sunnah 
(acts and sayings of the Prophet), Ijma (juridical consensus) and Qiyas 
(analogical reasoning).” Several schools of thought in Islam, (including 
Hanafi, Maliki, Shafi’i, Hanbali and Jafari) developed their legal meth- 
odologies in accordance with the teachings of these four basic sources of 
Islamic law.> The traditional jurisprudence, referred to as figh under Sha- 
ria law, makes a distinction between two fundamental branches of Sharia 
law into ibadat (rituals) and muamalat (social relations). This distinction 
gives rise to a variety of topics,* which leads to an overlapping of certain 
Sharia law notions with that of the Western law, whereas certain Shar- 
ia Law issues remain intact, emphasizing the need to live in accordance 
with the teachings of Islam. 


Traditionally, Sharia law was construed by independent muftis (com- 
monly referred to as jurists), based on the teachings of Islam and vari- 
ous legal sources. The figh was expounded through the help of religious 
scholars, mostly by way of legal opinions (also known as fatwas) issued 
by expert jurists. Historically, figh was enforced in the Sharia courts by a 
judge, who was appointed by the ruler of that time. It was the duty of the 
judge to settle issues relating to civil disputes and societal matters, while 
criminal justice was ensured and administered by the Sultanic courts, po- 
lice, and market inspectors, who were given the discretion to decide such 
matters either in accordance with the Sharia law or State law.> The mi- 
nority communities (usually non-Muslims) enjoyed legal independence 
in matters pertaining to personal status, where Sharia law was no longer 
applied and they were given autonomy to seek justice in the light of their 
own religion. 


Nevertheless, at present, several Statutes based on European models 
are in regulation in most of the Muslim countries attempting to replace 


1 ‘Jan Michiel Otto, Sharia Incorporated: A Comparative Overview of the Legal Systems 
of Twelve Muslim Countries in Past and Present, Leiden University Press, Leiden 2009, 
615-616. 

2 John L. Esposito, Natana J. DeLong-Bas, Women in Muslim family law, Syracuse Uni- 
versity Press, US 2001, 2. 

3. John L. Esposito, Islamic Law: The Oxford Dictionary of Islam, Oxford University 
Press, Oxford 2014. 

4 Norman Calder, “Law: Legal Thought and Jurisprudence”, John L. Esposito (ed.), The 
Oxford Encyclopedia of the Islamic World, Oxford University Press, Oxford 2009. 

5 Farhat J. Ziadeh, “Criminal Law”, John L. Esposito (ed.), The Oxford Encyclopedia of 
the Islamic World, Oxford University Press, Oxford 2009. 
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the classical Sharia laws.® Not only this, the Muslim countries also brought 
their legal education and judicial practices in accordance with the Euro- 
pean practice. Although most of those Muslim countries still hold on to 
the notions of Sharia law in their constitutions, those classical notions of 
Sharia law have been restricted to family laws or personal status laws. The 
Legislative bodies in those Muslim countries aimed at codifying the rules 
of Sharia in an attempt to modernize them to match the changing needs 
of the times, without abandoning their basis in traditional jurisprudence.’ 
In the 20" century, Islamist movements called for the complete implemen- 
tation and enforcement of Sharia law, together with hudud punishments 
e.g. stoning to death. In certain cases, this Islamization led to classical le- 
gal reform, whilst in other cases some progressive reformers advocated for 
the reinterpretation of Sharia by the qualified judiciary.’ Although these 
hudud punishments are granted exaggerated importance in international 
media, the Muslim countries are reluctant in enforcing such punishments 
in their territories and their implementation is based in accordance with 
the political climate of the country.” 

There are several instances where non-Muslim countries allow for 
the use of Sharia law for their Muslim-minority in matters of person- 
al status.!° On the other hand, there are some non-Muslim countries 
where a significant Muslim minority has made several calls for adoption 
of Sharia law in the legal system and these calls have become hotly de- 
bated on an international level.!' In addition, several Islamic movements 
in Muslim-majority countries like Pakistan have called for reinstating 
Sharia law in the legal system referring to their demand as a longstand- 
ing goal for Islamist movements’,'* and such calls for reinstating or ex- 


6 Jan Michiel Otto, Sharia and National Law in Muslim Countries: Tensions and Op- 
portunities for Dutch and EU Foreign Policy, Amsterdam University Press, Netherland 
2008, 19. 

Ibid. 
Intisar A. Rabb, “Law: Civil Law & Courts”, John L. Esposito (ed.), The Oxford Ency- 
clopedia of the Islamic World, Oxford University Press, Oxford 2009. 

9 Ibid., 20. 

10 ‘Tad Stahnke, Robert C. Blitt, “The Religion-State Relationship and the Right to 
Freedom of Religion or Belief: A Comparative Textual Analysis of the Constitu- 
tions of Predominantly Muslim Countries’, Georgetown Journal of International 
Law 36/2005, 13-19. 

11 Tom Brooks-Pollock, “The countries where a majority of Muslims want to live un- 
der Sharia law’, The Independent, https://www.independent.co.uk/news/world/coun- 
tries-where-majority-muslims-want-live-under-sharia-law-a6773666.html, last visited 
20.4.2020. 

12 Ira Lapidus, The Cambridge Illustrated History of the Islamic World, Cambridge Uni- 
versity Press, Cambridge 1996, 293-98. 
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panding Sharia law are accompanied with controversy,'* violence,!* and 
even warfare. 

When Pakistan gained independence in 1947, English laws remained 
in force until a new constitution was chalked out. The founder and father 
of Pakistan - Muhammad Ali Jinnah - envisaged a legal system for Paki- 
stan in complete compliance or consonance with the teachings of Islam, 
which could not become a reality in his lifetime. Nevertheless, Jinnah was 
successful in formulating the political ideology of the country. During 
his law studies at Lincoln’s Inn, Jinnah found British liberalism attractive 
and appealing. This ideal of British liberalism appealed to him so much 
so that he incorporated the English common law into the Pakistani legal 
system upon its independence.!° He assumed for himself the role of a 
ceremonial figurehead of Pakistani politics and therefore, Pakistan be- 
came a common law system country, with an adversarial court procedure 
and other common law practices, such as the judicial precedent and the 
idea of stare decisis.'° 

However, there are considerable differences between the Pakistani 
common law system and the traditional one. Firstly, the laws in Pakistan 
are entirely codified, be they civil or criminal laws. This is due to the en- 
actment of Statutes by the British during their rule in the subcontinent.!” 
Secondly, the ideal of jury trials no longer exists in Pakistani common law 
due to dissatisfaction with its operation and mistrust from both the judi- 
ciary and the public. One Pakistani judge was reported calling these jury 
trials amateur justice’.'* Thirdly, Pakistani jurisprudence is by-and-large 
influenced by the US-style Federal Structure with regards to its constitu- 
tion.!? Fourthly, Sharia law, along with the traditional jirga system, bears 
an influence on the judicial development of the country.”° 


13 Masako IIjima, “Islamic Police Tighten Grip on Indonesia's Aceh’, Reuters, https:// 
www.reuters.com/article/us-indonesia-aceh-police-idUSTRE60D07420100114, last vis- 
ited 20.4.2020. 

14 Roza Ibrahimova, “Dozens Killed in Violence in Northern Nigeria’, Al Jazeera, 
https://www.dailymotion.com/video/xr5wnq, last visited 20.4.2020. 

15 Asghar Ali Engineer, They Too Fought for India’s Freedom: The Role of Minorities, 
Hope India Publications, Gurgaon 2006, 72. 

16 Shaun D Pattinson, “The Human Rights Act and the doctrine of precedent’, Legal 
Studies 35/2015, 142-164. 

17. Amna Hassan, “Impact of the European Private Law Codification Outside Europe I: 
Common Law in the Old Colonial Empire’, Dezsé Markus Research Group for Com- 
parative Legal History (DIKE), 3/2020, 172. 

18 Feisal Naqvi, “Dispute Resolution: A Jury of One’, The Counsel, Pakistan 3/2013. 


19 Kashif Mahmood Tariq, “Impact of Anglo-American Jurisprudence on The Pakistan’s 
Legal system’, Pakistan Journal of Islamic Research, Pakistan 17/2016, 127. 


20 Azam Chaudhary, “The Rule of Law Problems in Pakistan: An Anthropological Per- 
spective of the Daughter’s Traditional Share in the Patrimony in the Punjab’, Pakistan 
Journal of History and Culture, 30/2009, 101-103. 
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Keeping in view Jinnah’s vision of an Islamic state,”! the ulama or Is- 
lamic clergy became closely associated with Jinnah and acquired strength. 
After Jinnah’s demise (just one year after gaining independence), one of 
the ulama - namely, Maulana Shabbir Ahmad Usmani - portrayed Jin- 
nah as the greatest Muslim after the Mughal Emperor Aurangzeb and also 
compared his death to the demise of the Prophet. 

Jinnah’s view of converging the two differing legal systems, which is 
common law and Sharia law, was long carried on by the leaders of Pa- 
kistan and it had a lasting impact on the lawmakers in Pakistan in later 
times. The initial steps to transform the country into the desired Islamic 
state, as postulated by Jinnah, were taken by the very first Prime Minister 
of Pakistan - Liaquat Ali Khan. He presented the Objectives Resolution 
before the Constituent Assembly in 1949,?? which clearly gave the entire 
sovereignty in the universe to the God.” Not only this, the then president 
of the leading political party (Muslim League) in Pakistan shared his in- 
tentions of bringing together all the Muslim nations in the world into one 
entity, i.e. a pan-Islamic entity.”4 However, this pan-Islamic approach was 
not received in the same context by other Muslim nations at that time, 
simply due to the origin and basis of development of such nations. In 
many Muslim nations, the ideals of nationalism were built not only on Is- 
lam but also on other essential factors like ethnicity, language and culture. 

As Pakistan was from the beginning separated into two wings — the 
East and West Pakistan - the East Pakistanis were suffering enormously 
at the hands of the minority West Pakistan wing. Therefore, in 1971, the 
East wing finally achieved independence from the West wing and became 
a new country (now known as Bangladesh). As a result of the elections 
already held in 1971, the Pakistan People’s Party (PPP) won the elections 
and became the first elected government of West Pakistan (now known 
as the Islamic Republic of Pakistan) in years from 1947. This party was 
successful in constituting a legislative body capable of bringing a land- 
mark constitution in the country in 1973,° known as the Constitution of 
1973. Under this Constitution, the country was declared to be an Islam- 
ic Republic, i.e. Islam became the state religion. It also declared that the 
entire laws in force in the country should be brought in accordance with 


21 Nadeem E Paracha, “The first Pakistani?, DAWN, https://www.dawn.com/ 
news/1175127, last visited 20.4.2020. 


22  Rubina Saigol, “What is the most blatant lie taught through Pakistan textbooks?”, 
Herald, DAWN, https://www.dawn.com/news/1125484, last visited 20.4.2020. 


23. Shazia Rafi, “A case for Gandhara’, DAWN, Pakistan, https://www.dawn.com/ 
news/1164469, last visited 20.4.2020. 


24 Ira Marvin Lapidus, A History of Islamic Societies, Cambridge University Press, Cam- 
bridge 2002, 382-384. 


25 Husssain Haqqani, Pakistan: Between Mosque and Military, Carnegie Endowment, 
2010, 18. 
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the teachings of Islam as enshrined in the Holy Quran and Sunnah of the 
Prophet. It further stated that no law in derogation of the Islamic teach- 
ings is to be enforced in the country.”° For that purpose, several institu- 
tions were established in the country, for instance the Sharia Court and 
Council of Islamic Ideology (CII).?” 

On July 5", 1977, the government of PPP was overthrown by a mili- 
tary coup led by the then Army General Zia-ul-Haq.”* The centerpiece”? 
of his governmental policy*® was Islam and Islamization. Until Zia came 
into power, the Islamic revivalists had no real force in the country. But 
upon his arrival, they changed the entire foundation of Pakistan's legal his- 
tory. Zia played a pivotal role in the move towards Islamization, possibly 
due to his personal piety?! and desire to acquire a political stronghold.*” 
He committed himself to establishing Pakistan as an Islamic state by en- 
forcing the Sharia law. He established a parallel court system by forming 
the basis of Sharia courts and separate court benches*? to decide legal cas- 
es by employing Islamic doctrines.** He also added several new criminal 
punishments and offences to the existing Criminal law of the country, in- 
cluding the offences of adultery, fornication, and blasphemy, to be pun- 
ished by whipping, amputation, or stoning to death, etc. 


2. STATUS OF WOMEN IN PAKISTAN 


The level of gender subordination of women in Pakistan varies based 
on their class and region. The simple reason behind this is the uneven 
development in the socio-economic sectors and the impact of tribal and 
feudal systems on their lives.*° Several religious groups and ulama who ac- 


26 = Ibid., 491. 
27 ~— Ibid., 19. 
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quired political power during and after the reign of Zia-ul-Haq advance 
and support the subordination of women in Pakistan. Initially, for exam- 
ple, rape victims were not allowed to use DNA evidence in their cases to 
prove rape against the guilty party in Pakistan. However, with the passage 
of time, the situation in Pakistan has improved with regards to issues like 
these. Now the women are allowed to prove their rape through DNA evi- 
dence, which is considered and admitted as conclusive proof in Pakistani 
courts too. As DNA test provides the courts with adequate means of iden- 
tifying the accused / perpetrators with an increased degree of expertise, the 
DNA technology helps the courts in reaching a better conclusion whereby 
the real culprit can be convicted. Therefore, the Supreme Court of Pakistan 
in the Salman Akram Raja vs. Government of Punjab*® case enunciated 
new guidelines for the concerned authorities to compulsorily administer 
DNA tests and preserve DNA evidence in all rape cases in Pakistan. 
Moreover, there are several examples of women who held esteemed 
and high positions in the government of Pakistan; leading among them is 
the twice elected Prime-Minister Benazir Bhutto.*” Additionally, the All 
Pakistan Ulama Council has recently released fatwas that condemn honor 
killings.*8 Some other improvements also surface as women traffic war- 
dens are employed in road traffic control measures and an attempt is be- 
ing made to increase the percentage of women in the police force as well.°? 
Despite these improvements, widespread domestic abuse, increased child 
marriages and rapes still remain a bitter truth of the Pakistani society. 


2.1. Historical Background of the Status of Women in Pakistan 


Historically speaking, Muslim reformers like Syed Ahmad Khan 
advocated for women’s right to education, prohibition of polygamy, and 
women empowerment by way of education. Jinnah was also known to 
possess a positive outlook towards women’s rights. His sister Fatimah Jin- 
nah became a well-known feminist struggling to alleviate socio-economic 
discriminations against women and after independence she became a val- 
iant fighter for women rights. She also organized and established several 
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women's groups and feminist organizations to further her mission of em- 
powering women in the nascent country of Pakistan. 


According to Jinnah’s own reflections, it is clear that the majority of 
Muslim women supported the Pakistan movement in the 1940's and this 
movement was a success partly due to the un-yielding support of Muslim 
women from every corner, whether they were wives, mothers, daughters, 
etc.4° As soon as Pakistan came into being, the Muslim women were given 
the right to vote in 1947 and this right to vote was later confirmed during 
the national elections held in 1956 under the Constitution. Every consti- 
tution (1956, 1962 and 1973) in Pakistan contains an explicit provision 
reserving a number of seats in the Parliament for women, giving them the 
opportunity to participate in political processes of the country. 


In 1973, the PPP government enacted a new Constitution, which is 
still in force in the country. This Constitution adopted the policy of gen- 
der equality in particular stating that ‘there shall be no discrimination on 
the basis of sex alone’. It also provides additional protection in matters of 
marriage, family, mother and child along with a guarantee of ‘full partic- 
ipation of women in all spheres of national life’! The tenure of the PPP 
government (1970-1977) is considered to be a period of liberal approach 
towards women and their rights. Women were allowed to work for any or 
all government services including the civil services, which was formerly 
barred to them. The PPP government also ensured a seat reservation of 
about 10% in the National Assembly and 5% in the provincial assemblies, 
without putting any further limitation on contesting general seats.4” How- 
ever, the government faced an economic crisis due to the separation of 
East Pakistan in 1971 and therefore could not achieve much success with 
the implementation of all such policies regarding women’s participation 
in legislative bodies.*? Also, several judges upheld the implementation of 
Sharia laws, which were often misinterpreted and went against the express 
provisions of the Constitution calling for non-discrimination based on sex 
alone. It was done based on the evidentiary requirements laid down in 
Zina Ordinance, which are quite strict. For instance, a woman accusing 
a man of rape must prove without a reasonable doubt that the man had 
raped her. Because of the apparent bias within the judiciary and society at 
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large, many women fail to even report the rape. If a victim cannot prove 
to the judiciary that she has been raped, she is liable to end up in prison 
for adultery or non-marital intercourse.“ In the Safiabibi case,* the twen- 
ty-year old unmarried girl was sentenced by the court to 3 years of impris- 
onment, 15 stripes and a fine of Rs. 1000 for the lack of sufficient evidence 
in establishing her rape by Maqsood. 


The tenure of Zia’s government is full of contradictions with regard to 
the status of women rights in Pakistan. On the brighter side, it is said that 
his regime took several steps to advance women’s rights by establishing a 
Women’s Division, a Commission on the Status of Women and a chapter 
on women in the Sixth Plan Development (1977-1986) for the very first 
time. Syeda Abida Hussain was made the chairperson for preparing this 
chapter, heading a group of twenty-eight professional women. The main 
aim envisioned in this Plan was ‘to adopt an integrated approach to im- 
prove women’s status.*© His government also doubled the quota for wom- 
en's reserved seats in 1985, and appointed twenty women as members of 
the Majlis-e-Shoora (Federal Advisory Council).*” 

However, the darker side, which is a bitter truth, states that his Islam- 
ization process introduced discriminatory laws against women, including 
the Hudud Ordinances and Qanun-e-Shahadat Order (Law of Evidence).48 
He prohibited women participation in sports and promulgated purdah. He 
also suspended the fundamental rights provided expressly in the 1973 Con- 
stitution, including the right to non-discrimination on the basis of sex. In 
reaction to Zia’s controversial Hudud Ordinance, a feminist struggle arose 
in the 1980's, becoming the first real wave of fighting for womens rights. 
This feminist struggle gave rise to women associations like the Women’s 
Action Forum (WAF) and these forums condemned the unjust laws con- 
tained in the Hudud Ordinance, raising awareness among the women in 
Pakistan. As these forums encompassed women from all spheres, they 
raised their voices against the government in the media, through protests 
on the streets, through educational campaigns in schools/colleges, and for- 
mulated the famous slogan - ‘Men, money, mullahs and military.” 
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Naturally, this feminist movement gained most attraction and appeal 
during the rule of the female Prime Minister Benazir Bhutto, who served 
twice as the Prime Minister of Pakistan (1988-1990 and 1993-1996). 
During her tenure, the NGOs and other focus groups were granted con- 
siderable power to urge the government to make amends with regards to 
the status and rights of women. However, many women in Pakistan still 
have to undergo social, religious, economic and political hurdles, which 
prevent them from exercising their political rights as voters, candidates 
and election administrators.°° With the turmoil in Afghanistan in the ear- 
ly 2000s, the Taliban took refuge within the territory of Pakistan. These 
Talibans implemented strict Sharia codes within the territories they ac- 
quired control upon, thus denying women their due rights and freedom 
guaranteed under the Constitution of Pakistan. 

To add to this dismal situation, the Prime Minister Nawaz Sharif who 
took office in 1997 came into power by gaining strong support from Islamic 
parties and Mullahs. Consequently, women found themselves caught in a 
losing battle against the conservative and religious political rivals.>! During 
his time in the government, Nawaz Sharif continued the Islamization pro- 
cess in Pakistan, following in the footsteps of Zia-ul-Haq. He introduced Is- 
lamic laws such as the Sharia Ordinance and Bait-ul-Maal (to support needy 
children, widows, etc.) to push the model of an Islamic welfare state on the 
country. In addition, he gave the Ministry of Religion tasks in preparing 
reports and suggestions on measures toward Islamization. He also expanded 
membership of the Organization for Economic Cooperation (ECO) to all 
Central Asian Muslim countries, uniting them into a Muslim Bloc.*” 

Soon, women realized that their struggles for empowerment were 
not all in vain. They received momentum again during the regime of an 
Army General, Pervaiz Musharraf, who supported women empowerment 
and encouraged them to participate in the media, sports and other so- 
cio-political activities. This movement to empower women is still in force, 
although to a lesser degree than before, along with the efforts of the WAF, 
who has been able to successfully get through women-friendly bills, for 
example, the Criminal Law Amendment Act (2004), the Anti-Sexual Har- 
assment Bill, the Criminal Acid Act, Protection of Women Act, Status of 
Women Bill and sundry regulations condemning honor killings and other 
crimes faced by women in Pakistani society. 
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Moreover, during the rule of the PPP under President Asif Ali Zardari 
(2008-2013) the number of women participating in political forums rose, 
with women being appointed to esteemed positions, like the Speaker of Par- 
liament Dr. Fehmida Mirza, Foreign Minister Hina Rabbani Khar, Media 
Advisor Sherry Rehman°? and others who held prestigious positions within 
the government administration. Zardari also signed the bill on ‘Protection 
against Harassment of Women at Workplace Bill 2009’ that was adopted 
by the Parliament in 2010.%4 In addition, he also signed two other bills in 
2012 aiming at criminalizing the traditional practices of Vani, watta-satta, 
swara, marriage to the Quran, acid throwing etc.°> However, like the Nawaz 
government during its first tenure, the current government of the Pakistan 
Tehrik-e-Insaf (PTI) party also seems a bit conservative and restrictive. The 
current Prime Minister - Imran Khan - seems to favor Islamic ideals which 
might ultimately affect the status of Pakistani women in the future. 


2.2. Rights of Women under Sharia Law 


The role and status of women in the Muslim societies have been af- 
fected by the contradictory interpretations of the Holy Quran throughout 
the years. It must be kept in mind that all these interpretations of the ver- 
sions of the Holy Quran are made by male scholars, which definitely im- 
pacts women and their status. As women in Muslim societies have always 
been kept away from seeking education, their capability to read and raise a 
voice against any of the interpretations impacting their lives seems great- 
ly hindered. Their only source of knowledge and information was their 
father, husband or any other male member of the family. As a matter of 
fact, the differences of rights of men and women in Muslim societies stem 
from sexual, biological, and social realities, rather than a scientific basis. 

The Holy Quran itself acknowledges the superiority of men over 
women and women over men in certain aspects with due regard to the 
natural facts. With regard to the superior position of men over women, 
the Quran states that men provide financial or economical support to the 
women. According to this argument, there seems to be no superiority of 
men over women based on natural facts, as this entirely economical factor 
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is not an inherent thing. However, the Quran still awards slight superior- 
ity to men over women in both domestic as well as political domains. As 
for the domestic sphere, final power or authority shall be vested in one sex 
or the other, probably men as per the Quranic interpretation. Likewise, 
in the political domain, the final say shall also rest with the men, based 
on their comparative freedom from several natural boundaries which 
consume substantial female time and energy, enabling the men to devote 
greater attention towards political issues and matters.°° Similarly, after go- 
ing through the interpretation (tafseer) of Quran by Mr. Siddique, a wom- 
an can rightly assume that the assurance provided in the Holy Quran of 
equality between both the sexes is not accurate. According to his tafseer, 
it is stated that although both sexes are equal, there are certain domestic, 
economic and political aspects where men lead women with a slight degree 
of superiority with regards to their sexual, biological, physical and mental 
acumen. The traditionalists also view equality and freedom as erroneous 
concepts, and postulate that Islam instead gives both the sexes their due in 
accordance with their position and nature. Women are primarily respon- 
sible for taking care of the family and once that is accomplished, they can 
participate in professional or communal activities. Whereas modernists 
and secularists believe that Islam contains the basic concepts of human 
rights and individual freedom. They consider both family and community 
significant in Islam, and therefore, expect both sexes to carry out their 
responsibilities equally in all professions, public life and political offices. 
It is substantiated by the practice of people during the times of Prophet 
Muhammad, when women even fought in his army, were appointed by 
him to be judges, and even led men in prayer. Therefore, any sort of dis- 
crimination is illegal in their view and they propose equal rights and op- 
portunities as desirable.°’ 

Since its inception, Islam was (and presently is) entirely male domi- 
nated, providing in-depth legislation favoring men over women in matters 
of dealing with marriage, divorce, property rights, inheritance etc. This 
legislation forms the core of family laws included in the Sharia law, which 
are considered to be one of the sensitive issues across Islamic countries in 
the modern era. As every society is posed with the issue of either lesser 
or greater adaptations, all Muslim countries have the same issue to deal 
with. Some of them propose the substitution of the old Sharia laws with 
a new, modern law code, while others seek interpretations of state law in 
such a way so as to conform to the Sharia law, making Qiyas an essential 


56 M. Mazheruddin Siddiqui, Women in Islam, The Institute of Islamic Culture, Paki- 
stan 1952, 23-24. 


57 Cheryl Benard, Mapping the Issues: An Introduction To The Range Of Thought In Con- 
temporary Islam, 1% ed., RAND Corporation, Santa Monica 2003, 8-13. 


294 


Hassan Amna (crTp. 283-322) 





source of legal discretion.°* According to detailed teachings of Islam, it is 
clear, however, that Islam gives men superiority over women in matters of 
personal nature. Let’s discuss these teachings in depth under the following 
sub-headings, reviewing the rights of women in matters related to mar- 
riage, divorce, property, inheritance etc. 


2.2.1. Marriage 


It is true that Islam provides women with rights relating to marital 
issues, yet certain cultural practices incur a heavy impact upon the offer 
and acceptance procedure past the Islamic prerequisites, and in several 
instances incur results in sheer derogation to the Islamic practices.°’ His- 
torians claim that the status of women before the advent of Islam was the 
same as that of animals, no less. That being said, these historians allege 
that the women in the pre-Islamic era enjoyed no legal protection, and 
had no rights. Men were allowed to marry as many women as they want- 
ed (a practice known as polygamy), could divorce women with ease and 
buried female infanticide. But with the advent of Islam, the Holy Prophet 
brought an Islamic reform that aimed to bring potential changes to these 
immoral activities of the Arab pagans and their customs. 


The Prophet brought reforms in the laws and customs relating to the 
family matters such as marriage, divorce, property, inheritance etc. Ac- 
cording to his teachings of Islamic reforms, marriage is comprised of three 
main aspects to consider: legal aspect, social aspect, and religious aspect. 
Based on the legal aspect of marriage, it is considered as a contract in 
three senses: it requires an offer and acceptance of both parties; contains 
provisions for the breach; and allows for a revision or modification of 
these provisions acceptable to both parties. Although it is just considered 
as a contract in Islam, the general assumption makes it into a sacred cov- 
enant.® In any case, in Islam, a wife possesses the rights as an heir and 
widow entitled to dower after the demise of her husband. She also has the 
right to retain the property of her deceased husband, only at such time 
when she becomes capable of collecting her dower / mehr. But as the ma- 
jority of Islamic scholars favor the concept of mehr being non-inheritable 
(because it is not a lien), a wife's rights to the property of her husband 
remain questionable and controversial. 
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Apart from this, the Islamic tradition also allows men to marry wom- 
en to the count of four at the most, with the only condition of loving, 
caring, and supporting all the women equally. But this provision is not ex- 
tended to the woman in Islam, as she can marry only one man. In case she 
marries a second man, she is believed to have committed bigamy and her 
children from the second marriage are deemed illegitimate, and can never 
acquire legality by any way afterwards. Although Islamic teachings speak 
of equality between the sexes, double standards are a common occurrence 
in the Islamic legal system. For instance, Muslim men are allowed to mar- 
ry a woman of other faith like a Christian or Jewish woman, but the same 
is not applicable for women, as they cannot marry men outside of the 
Muslim faith. If a Muslim woman did dare to do so, she was declared an 
outcast and her marriage was deemed as invalid or void. This particular 
provision raised considerable controversy in the subcontinent during the 
times of British rule. 


Moreover, there are some other kinds of marriage in Islam that form 
the basis of cruel practices, discriminating against women and favoring 
men alone. One such kind is nikahhalala (commonly referred to as tahl- 
eel marriage)°! and the other is contract marriage (also known as Mutah 
marriage). The former kind of marriage takes place when a woman who 
has earlier been divorced from her husband wants to remarry him. For 
that purpose, she has to first marry some other Muslim man, get that 
marriage consummated and seek divorce from him, in order to remarry 
her former husband. Although this kind of marriage has been declared 
haram (forbidden) by the hadith of the Prophet,® it was still in practice 
during the earlier periods of Islam and a small Muslim minority practices 
it today as well.°4 


The latter kind of marriage takes place when a man wishes to marry 
a woman based on a contract, with mutual consent, for a specified time 
period and for such marriage the amount of mehr is specified and agreed 
upon in advance.® When the time stipulated in the contract lapses, the 
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marriage stands void and such a woman gets divorced. This practice is 
still considered valid by a small Muslim minority sect - the Shiite Sect. 
According to them, mut'ah marriage comprises certain preconditions: the 
woman shall not be married; she should be a chaste and pious Muslim, 
or belong to People of the Book (Ahl Al-Kitab); she must seek her guard- 
ian’s approval in case she has never been married before; and if she has 
no guardian, then she must be a non-virgin, according to Islam, to do so 
independently. When the contract expires, the marriage dissolves and the 
woman has to undergo a period of abstinence (four months, ten days, also 
known as iddah) from further marriage or sexual intercourse. The pur- 
pose of iddah is to provide sufficient time to ascertain the paternity of the 
child if the woman gets pregnant during the period of contract marriage.°° 

The Shiites support for the contract marriages is based on the teach- 
ings of the Holy Quran, hadith of the Prophet, history, cultural and moral 
grounds.” According to them, the verses of Holy Quran take superior- 
ity over any other sources of Islamic laws, thus justifying their practice 
of mut’ah marriages through the Holy Quran in Surah An-Nisa, verse 24 
(also known as the verse of Mutah). 


“And also prohibited to you are all married women except those your 
right hands possess. This is the decree of Allah upon you. And lawful to you 
are all others beyond these, provided that you seek them in marriage with gifts 
from your property, desiring chastity, not unlawful sexual intercourse. So for 
whatever you enjoy of marriage from them, give them their due compensation 
as an obligation. And there is no blame upon you for what you mutually agree 
to beyond the obligation. Indeed, Allah is ever Knowing and Wise? 


2.2.2. Divorce 


As Islam considers marriage a contract between two parties, there- 
fore, it attaches high repute and respect to it. Although divorce carries no 
immoral connotation, it is strongly discouraged in Islam, as it demolishes 
the existing family set-up. The abhorrence towards the practice of divorce 
is clear from the numerous sayings of the Holy Prophet himself, for in- 
stance ‘the most repugnant thing made lawful in the sight of God is divorce’, 
or ‘marry but do not divorce, because God does not like men and women 
who relish variety in sexual pleasure’. In spite of this dislike, divorce does 
take place and it can be carried out in three ways: by the death of either of 
the spouses; by the act of parties; and through judicial procedure. Firstly, 
when either of them, ie. the husband or wife dies, the marriage stands 
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dissolved lawfully. But the consequences of remarrying after the death of a 
spouse vary for men and women. In case a wife dies, the husband is at free 
will to remarry immediately, but conversely speaking, a wife cannot do so, 
as she has to observe the ‘iddah’ before remarrying another man. In case 
the wife was found pregnant at the time of her husband’s death, she must 
wait till the delivery of the child before remarrying. 

Secondly, divorce can also take place by the act of the parties. That 
means the husband can divorce his wife by pronouncing the word ‘talaq’ 
thrice and the marriage stands dissolved. The word talaq indicates the su- 
preme authority of a husband that he possesses over his wife to annul their 
marriage at any time he so desires, without seeking his wife's approval, or 
presence at the time of pronouncing talaq. The divorce is immediately in 
effect once the word ‘talaq is used in the right connotation with absolute 
clarity and unambiguity. 

However, this concept of triple talaq which means that the divorce is 
valid as soon as the husband pronounces the word ‘talaq’ thrice, does not 
find its parallel in the teachings of the Holy Quran, as interpreted by the 
Sunni School of thought. In this regard, the practice and ideology of the 
Muslim minority Shiite Sect is deemed to be in accordance with the true 
interpretation of the verses of the Holy Quran from both Surah Talaq and 
Surah Al-Bagqra. Therefore, in order to comprehend the teachings of Islam 
regarding divorce, it would be very useful to comprehend their meaning 
in depth by looking at some of the verses of the Quran below: 


e Divorce may be pronounced twice; then the wife may either be 
kept back in fairness or allowed to separate in fairness. 

e And the divorced women (after the pronouncement of the di- 
vorce) must wait for three monthly courses...and their husbands 
are fully entitled to take them back (as their wives) during this 
waiting period, if they desire reconciliation.”” 

e Then, if the husband divorces his wife (for the third time), she 
shall not remain lawful for him after this divorce, unless she mar- 
ries another husband...7! 

e When you marry the believing women, and then divorce them 
before you have touched them, they do not have to fulfill a wait- 
ing period, the completion of which you may demand of them.” 
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« And if those of you who die, leave wives behind, the women 
should abstain (from marriage) for four months and ten days.’? 


The laws relating to divorce mentioned in the above verses prescribe 
the following rules: 


i. A man (husband) can utter the word ‘talaq thrice upon his wife. 

ii. If a husband utters talaq for once or twice, he still bears the right 
to keep his wife within the prescribed waiting period, and if after 
the expiry of this waiting period both of them want to remar- 
ry, they can do so and there lies no condition of Nikah-halalah 
(Tahleel marriage) for that. But in case the husband utters talaq 
thrice upon her wife, he loses any legal right on his wife and has 
to undergo nikahhalalah to remarry her. 

iii. The concept of the waiting period exists for a woman who under- 
goes menstruation and with whom the marriage has been con- 
summated. Therefore, when her husband dies, she is required to 
pass three monthly menstruation cycles. 


iv. There exists no waiting period for a woman who has never con- 
summated her marriage or who became a divorcee even before 
getting touched, therefore, she can remarry whenever she wants. 


v. The waiting period of a widow woman is said to be four months 
and ten days.”4 


Thirdly, a divorce can also take place through a judicial process 
whereby a wife seeks the court's help to dissolve her marriage either by 
talaq-itafwid (delegated divorce) or through a court decree. Talaq-itafwid 
or delegated divorce is a judicial process where the wife is given the right 
or power to divorce by her husband, either as a condition at the time of 
marriage or sometime after the marriage through mutual consent. The 
provision is based on certain prerequisites if a wife needs to call out for 
this kind of divorce. There are two primary prerequisites for the exer- 
cise: 1) the delegated right to divorce must be based on some reasonable 
grounds; and 2) it must not be unconditional or absolute. In contrast to 
the husband, the wife is under mandatory obligation to present evidence 
in her appeal for divorce and her appeal must be adjudged based on the 
parameters of reasonable grounds and public policy. Thus, this haphazard 
opportunity of delegated divorce provides women with just a nominal way 
of acquiring freedom from her unsatisfactory marital life. This deliberate 
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display of inequality laying the onus of proof on women showing evidence 
of a breach, and proving such breach liable for her claim of separation or 
divorce is known as the ‘the most potent weapon in the hands of a Muslim 
husband.’° 


Another way for a woman to seek divorce is through a court decree, 
which often requires her to waive the entire or part of her mehr (dower). 
In other cases, she may also be compelled to seek her freedom by giving 
bribe in the form of money to her husband to free her from the marital 
bond. In addition, if a court finds out that the woman asking for a divorce 
reserves no valid grounds and her claim is merely based upon being the 
victim of marital rape; the court may demand her to give more than just 
her dower.’° In deciding the validity or reasonableness of grounds for di- 
vorce, the court is guided by the teachings of Islam which recognize the 
following list of grounds as reasonable for seeking divorce: husband's re- 
fusal to provide economic sustenance; change of religion; impotence; in- 
fectious diseases etc. 


Besides, divorce may also take place by mutual consent of both par- 
ties, that is if the husband and wife mutually agree that their marriage is 
no more workable and should be dissolved, then each of them have to re- 
turn their consideration, given at the time of contracting marriage. Once 
the parties return those considerations, the marriage stands dissolved. 
Moreover, Islam also provides another method of divorce i.e. through the 
process of annulment or abrogation (referred to as faskh) of a marriage. 
For that purpose, both the parties have to appear before an arbitrator / 
judge to get their marriage annulled. The reason behind this kind of sep- 
aration or divorce lies in the Holy Quran, Surah Nisa, verse thirty-five 
which states: 


‘And if you fear dissension between the two, send an arbitrator from his 
people and an arbitrator from her people. If they both desire reconciliation, Al- 
lah will cause it between them. Indeed, Allah is ever Knowing and Acquainted 
with all things. 


According to this verse, if the parties wish to separate, they may call 
upon an arbitrator who shall hear the claims of both the parties and de- 
cide accordingly. But if, however, the husband withdraws from his previ- 
ous claim while the trial is ongoing, the wife shall not be entitled to free- 
dom and dissolution of marriage. 
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2.2.3. Custodial Rights 


According to the teachings of Islam, a mother enjoys high status in 
the society and this has been proved by the oft-repeated hadith of the 
Prophet (PBUH) himself stating ‘paradise lies at the feet of mothers.”’ A 
mother experiences an intimate, close and most informal relationship with 
her children. She is responsible for providing her children with all kinds 
of supports in their lives, including emotional, social or even financial. 
But all the praises for a mother become non-existent from the moment 
her marriage falls apart, either due to divorce or due to natural causes 
(death of her husband). In any of the cases, the rights of a mother for her 
children’s custody become exceptionally limited. 


For instance, in case a woman is divorced at a time when her son and 
daughter are of two and seven years of age, respectively, then her right to 
custody over her children no longer remains with her, according to Is- 
lamic law. The custody of the children will automatically be given to her 
husband and she would not be allowed to visit them again. As Islamic law 
is patriarchal by nature, it does not consider the mother a natural guard- 
ian of the children. The father - or his executor, in the case of his death 
— becomes the legal guardian of the children. The mother only enjoys a 
limited custody of her children that is up to the age of two years for the 
son and seven years for the daughter. These limited and biased women’s 
custodial rights once again point to the inequality existing between the 
sexes in Islam. However, this practice relating to the custodial rights over 
children find no support from the verses of the Holy Quran. Therefore, 
it is assumed that these practices have evolved as a result of the Sunnah 
of the Prophet, Muslim culture, fatwas of the ulama or religious scholars. 


Although the Islamic teachings claim equality for men and women, 
actions speak louder than words in the matters of marriage, divorce and 
child custody. In all these matters, men are given greater rights and power 
as compared to women. Islam recognizes marriage as a civil contract to 
which both the contracting parties agree of their own free will and there- 
fore, are at freedom to dissolve such a contract any time they so desire, 
without feeling the guilt of committing some moral wrong. Even after 
that, a wife's free will in all these matters is gravely influenced by two im- 
portant factors. Firstly, in case a woman is divorced, the husband keeps 
the right of custody over their children. Here one may ask how much free- 
dom a woman really enjoys in seeking divorce from her husband, know- 
ing the fact that she would no longer have the right of custody over her 
children, or even permission to visit them ever again. She is only allowed 
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to leave with her clothes and some personal belongings. Apart from the 
fact that the wife has her mehr (dower) expressly provided when contract- 
ing marriage, she is habitually compelled to waive her right to that mehr 
in exchange for her husband’s approval to seek divorce. 


Secondly, in case of divorce, a woman is faced with the struggle for 
economic survival as well as taking care of her children. That is, after 
divorce a woman losses both a companion and the source of income 
or livelihood. Because she has not worked before (which is more often 
than not the case in Muslim societies), she lacks the necessary skills to 
obtain employment opportunities. Thus, in order to sustain herself and 
the children under her custody till they reach of age, she has only two 
options to survive i.e. to become a beggar or a prostitute. Since these two 
options are not acceptable for most women, they opt for remarriage. But 
as soon as she chooses to remarry, she loses the custodial rights over her 
children then and there, that is, even sooner than in the time allowed by 
Islamic law. In these circumstances, one can again question the degree 
of freedom provided to a woman in comparison to a man, who has no 
consequences to deal with after getting divorced and is at free will to re- 
marry again, knowing that the children would come into his permanent 
custody given the due time under Islamic law.’® Moreover, a divorced 
woman is seen with abhorrence in the society and it seems like an uphill 
battle for a divorced woman to remarry, unlike a divorced man. Here 
again, even though Islam allows women to remarry, the society or cul- 
ture do not make this path easy for women, and prioritize their own 
interpretations of Islamic teachings instead. 


2.2.4. Employment Rights 


The Sharia law provides women with the right to work but it is sub- 
ject to a number of factors and strict circumstances. Most Muslim coun- 
tries, however, do not provide women an equal share in job prospects as 
opposed to men, due to the fact that women are by and large prohibited 
from participating in public life the way that men do. The Quran con- 
siders a working woman as a source of enticement for any man working 
alone and in close proximity to that woman. Moreover, the Quran stresses 
the fact that a woman must guard her honor by being modest while pur- 
suing a job befitting this requirement. Thus, it is suggested that women 
should stay within the bounds of their homes and take care of the home 
chores. Keeping in view the teachings of the Holy Quran, most Muslim 
women do not pursue any kind of job, believing it is an immoral act. Con- 
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sequently, when these women opt to stay in, they lose the opportunity to 
acquire any sort of property for themselves and remain completely de- 
pendent on the male members of their family, be it their father, brother, 
husband or son, etc.”? 


2.2.5. Property Rights and Inheritance 


Since its inception, Islam has treated both men and women as distinct 
entities. Even after marriage, both sexes do not enjoy equal share of each 
other’s material possessions. That is, each of them maintains absolute con- 
trol over his/her personal or real property. This notion of property own- 
ership in the common law of England during the 19 century was quite 
different to that of the Islamic ideology. The English law considered both 
the husband and wife as a single entity or unit led by the husband, who 
possessed absolute control over his wife’s properties and was in a position 
to deprive her of her property rights as the law did not consider her as an 
autonomous legal entity.®° 


As stated previously, the matrilineal system of kinship held a woman 
as the head of her family and awarded her many rights, including the right 
to own property. In contrast, the patrilineal system of kinship considered 
women as nothing more than animals principally used for breeding and 
labor on the farm. The Prophet Mohammed chose the patrilineal system 
as the basis for his new religion upon which he implemented his Islam- 
ic reform. However, he did maintain the woman's right to buy and sell 
property and to establish a business without any male relative’s consent, 
direction, or involvement. For instance, the Holy Prophet’s own first wife 
Khadijeh was a rich and respected woman among the Quraish tribe, who 
owned and operated her own import and export business. In the course of 
her business, she had to maintain contact with men and employed a large 
number of men in her business, including the Prophet himself.*! 

The right of women to own property is also recognized by the Holy 
Quran. This recognition is expounded by the Quran itself which men- 
tions some women holding esteemed positions in the times of the Holy 
Prophet, allowing them, afterwards, to acquire property. Generally, the Is- 
lamic law is clear about the rights of women in relation to holding, using 
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and disposing of property, but these laws become intricate when explained 
through the tafsir of scholars from various schools of thoughts in Islam. In 
addition, Islamic law also recognizes the fact that a woman must be given 
her earnings, which can be transferred to her husband if she desires it of 
her own free will. Considering the fact that Islam requires women to be 
modest and restrict their public appearances, the right to property own- 
ership seems contested as such a right can only be acquired when women 
are released from the bonds of restrictions and allowed to manage their 
property themselves, without the need of any male relative. 

Since Islam follows a patriarchal linage, the man is considered the 
head of a family and thus possesses the right to property ownership. In- 
heritance is one form of property ownership and Islam gives immense fa- 
vors to men with regard to inheritance.*? The law of inheritance is quite 
extensive and provides indepth details in Islam. Religious scholars fre- 
quently refer to the saying of the Prophet with regards to the significance 
of inheritance laws, ‘Learn the laws of inheritance, and teach them to the 
people; for they are one half of useful knowledge’.®° 

The law of inheritance in Islam consists of two distinct elements: the 
pre-Islamic customs of Arabia, and the Islamic reforms introduced by the 
Prophet. In broader sense, the law of inheritance requires three things: 
certain individuals are given a specific share, according to the guidelines 
in the Quran; the residue is given to the agnatic heirs; and bequests are 
limited to one-third of the estate. A comparative review of the pre-Islamic 
and Islamic principles of the inheritance laws shows that the Quran cor- 
rected the inequalities and economic injustices which existed in pre-Is- 
lamic Arabia concerning the distribution of wealth. A summary of the two 
principles is as follows:°4 


i. Pre-Islamic Law of Inheritance based on the customs of Arabia: 
a. The nearest male agnate or agnates succeeded; 
b. Females and cognates were excluded; 


c. Descendants were preferred to ascendants, and ascendants to 
collaterals; and 
d. Where the agnates were equally distant, the estate was divided 
per capita. 
ii. The Islamic Law of Inheritance: 
a. The spouse was made an heir; 
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. Females and cognates gained the right to inherit; 
. Parents and ascendants were given the right to inherit even 


when there were male descendants; 


. Asa rule, a female was given one half the share of a male; and 
. Rule of exclusion: in Islam every individual, including an un- 


born child (provided it is born alive), is given the right to in- 
herit. However, there are certain categories of individuals who 
are barred or excluded from the list of inheritance. This exclu- 
sionary rule is applied in circumstances involving differences 
in religion, homicide, slavery, and legitimacy.®° An individu- 
al may be excluded in one of two ways: imperfect and per- 
fect. An imperfect exclusion is basically a change of position 
or status in the line of succession, e.g., a female by herself is 
a Quranic heir, but if she has a brother then she is excluded 
as the Quranic heir and admitted as an agnatic heir. The per- 
fect exclusion is based on some legal cause and excludes peo- 
ple who, under normal circumstances, are eligible to inherit. 
Some of the more important situations under which the per- 
fect exclusionary rule is applied include: a non-Muslim can- 
not inherit from a Muslim; a person who causes the death of 
another, whether it be intentionally or unintentionally, cannot 
inherit from the estate of the deceased; a slave cannot inherit 
from a free man (this is an ancient law, no longer existent in 
modern day Muslim societies); an illegitimate child can only 
inherit from the mother’s estate and not the father’s. This is 
one exception where the natural relationship determines the 
right to inherit. Islam does not recognize illegitimacy altered 
into legitimacy through the process of legislation. In some 
Muslim societies, the old customs still exist, and females face 
exclusion and their share of inheritance is calculated into that 
of the male heirs and it’s an example of imperfect exclusion.*° 


Although women possess the right to inherit a certain amount of 


share in the property of their deceased family member, their share is 
mostly half of the share of men in the family. For instance, a daughter 
bears the right to inherit from her deceased father’s property, but the share 
is half of what the son inherits. To put it in another way, the inheritance 
is divided in such a way that two shares of it go the son and one to the 
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daughter. The reason behind this unfair provision for inheritance is based 
on the presumption that women (daughters in this case) have no duty to 
look after and manage a family in the same way as men do (sons in this 
case). In addition, some women suffer from a complete denial of their 
right to inheritance in several conservative Muslim countries which keep 
in view these unfair Sharia law provisions and customary practices. The 
reasoning behind this is that women offer no help in looking after the 
family; therefore, they should not be given any share in the inheritance 
property. Northern Nigeria, where Islam is practiced, is a living example 
of the stated fact, with most of the law courts prohibiting women from 
acquiring any right to inherit property. In most cases, the process of in- 
heritance is carried out in theory only and not in practice. That means 
the women are merely informed that they possess the right to inherit a 
certain part of the property, which in the majority of cases is not given to 
them at all. The right to property ownership has always been considered 
a man’s business, as women are deemed weak and entirely dependent on 
men, needing them to manage the property and issues relating to such. 
In 1995, Annelies Moors®’ explained that the women under Islamic 
law possess inheritance rights which are usually more restricted than the 
rights of men. The preference is generally given to men, which is quite 
clearly seen in the laws of inheritance in Islam. To prove this, she refers 
to the share of widows and daughters, who inherit a much smaller share 
than any male member of the family. In case a woman's husband dies, it 
becomes very difficult for her to inherit exclusive rights to her husband's 
property. This is done to keep such a widow from getting remarried, and 
taking the entire property out of the hands of the deceased husband's fam- 
ily. It is deemed better to keep her under the protection of the male mem- 
bers of the deceased husband's family, so that the property stays within 
his family (basically the men). Islam entitles the wife to one-eighth of the 
property of her husband, in case she had children with her deceased hus- 
band and to one-fourth, in case she is childless when her husband dies, 
while daughters are entitled to half the share in comparison to their broth- 
ers’ share. Moreover, in case a father has only one daughter as his child, 
she would inherit only half of his property and the rest would be given to 
his male relatives in the family. However, this is not true in case of an only 
son, as he gets the entire property of his deceased father, which reflects the 
biased teaching of Islam against women. The logic behind the difference 
in the shares of a widow is that the property she inherits with children 
would go to her children, particularly the boys, and even that share is usu- 
ally smaller than it should be and often withheld due to the fear that she 
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might get remarried. In the case of a childless widow, she is generally giv- 
en nothing in the property ownership. 


2.2.6. Testimony of Women 


In Islam, the status of women’s testimony is highly disputed, ranging 
from a complete rejection in particular legal areas, to a conditional ac- 
ceptance in a discriminating manner (half the worth, etc.), to a complete 
acceptance without any bias towards gender. The Islamic law defines tes- 
timony (shahada) as an attestation with regard to a right of a second par- 
ty against a third party. It co-exists with other forms of evidence such as 
the oath, acknowledgement and circumstantial evidence, in order to prove 
a case. A testimony should rest upon certain knowledge of the event in 
question, and it cannot be based on mere speculation.*® 


The testimony of women varies in accordance with issues and cir- 
cumstances of the case in question. In case of a witness for financial mat- 
ters/documents, the Quran requires two men or one man and two wom- 
en. The second chapter of the Holy Quran, Surah Al-Baqarah, Verse 282 
provides the basis for the above-mentioned rule that two women are the 
equivalent of one man in providing a testimony in financial situations as 
a witness.*? 


‘O you who believe! When you contract a debt for a fixed period, write 
it down. Let a scribe write it down in justice between you. Let not the scribe 
refuse to write as Allah has taught him, so let him write. Let him (the debtor) 
who incurs the liability dictate, and he must fear Allah, his Lord, and diminish 
not anything of what he owes. But if the debtor is of poor understanding, or 
weak, or is unable himself to dictate, then let his guardian dictate in justice. 
And get two witnesses out of your own men. And if there are not two men 
(available), then a man and two women, such as you agree for witnesses, so 
that if one of them (two women) errs, the other can remind her. 


This saying of the Quran has also been interpreted by several Muslim 
scholars in order to imply testimony of two women being equal to a single 
mans. The tafsir of Ibn Kathir states that Allah requires that two women 
take the place of one man as witness, because of the woman's shortcom- 
ings, as the Prophet described.”° Ibn al-Qayyim also comments on the 
aforementioned verse as follows: 
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‘There is no doubt that the reason for a plurality of women in the Quranic 
verse is only in recording testimony. However, when a woman is intelligent and 
remembers and is trustworthy in her religion, then the purpose of testimony 
is attained through her statement just as it is in her transmissions in religious 
contexts?! 


In addition to the restriction declared in financial matters, a large 
number of classical Muslim scholars are prejudiced against women tes- 
timonies in matters of criminal cases too. A twelfth century Maliki jurist 
— Averroes — stated that jurists of his time disputed the status of women 
in matters of hudud and criminal punishments for serious crimes. He fur- 
ther stated that some of the jurists were of the opinion that the testimony 
of a woman was entirely unacceptable in these matters. However, he stated 
that a school of thought referred to as Zahiris believed in the testimony of 
two or more women testifying together with a male witness, and consid- 
ered it acceptable even in cases regarding financial transactions described 
above.”* One of the most influential Islamic scholars, Ghamidi, rejected 
further extending the implementation of the Quranic verse (mentioned 
above) to incidental events, claiming that the specific verse was limited 
to the particular topic of financial or contractual witnesses. In contrast, 
however, there are some hadiths that confirm the acceptance of only one 
female testimony in the instances of one murder and the assassination of 
the third Caliph of the Islamic state - Hazrat Usman. Respectively, the 
acceptance of these testimonies led to the death penalty for the murderer 
and an initiation of a campaign against the state. 


Apart from financial matters, Muslim scholars also differ on the sta- 
tus of women’s testimony in other issues and on whether the interpre- 
tation of verse 282 for financial transactions should be applied to other 
cases as well or not. This is particularly true in the matters relating to 
bodily affairs such as divorce, marriage, freedom of slave, and restitution 
of conjugal rights. According to Averroes, the Imam of the Hanafi school 
of thought believed in the acceptance of women testimony in such mat- 
ters. In contrast, the Imam of the Maliki school of thought believed in the 
non-acceptance of women’s testimony in such matters. For certain cases, 
however, Muslim scholars agree on the acceptance of women’s testimony 
alone, where the men have no prior knowledge of circumstances involving 
the physical handicaps of women or the crying of a baby at birth etc. Ibn 
Qudamah, in his famous compendium on Islamic jurisprudence al-Mughni, 
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stated that in matters of nursing, childbirth, menstruation, chastity, and 
physical defects, a male witness alone is not accepted, while a single fe- 
male witness is.*? In these situations, the testimony of a woman becomes 
equal to that of a man, and her testimony can also invalidate a man’s testi- 
mony where he accuses his wife of unchastity. 


2.3. Rights of Women under Anglo-Saxon (Common) law 


Despite the stringent and unfavorable Sharia laws, women have been 
provided with necessary legal safeguards to protect themselves under the 
common law in practice in Pakistan. This common law has been a legacy 
of the British since their rule in the undivided subcontinent. As Pakistan 
bears a combination of Sharia laws with the Anglo-Saxon laws, women in 
Pakistan enjoy rights under both of these systems of law. Although several 
religious scholars and extremist view such a bifurcation as going against 
the true rule of Islam in the country, the Constitution of Pakistan pro- 
vides essential fundamental rights to both sexes, without any sort of dis- 
crimination. Therefore, over the times, women have been provided with 
rights other than Islamic rights, by way of a common legal system in the 
form of legal rights/safeguards provided in the Constitution and Legal in- 
struments of the country. A legal right has been defined in Black’s Law 
Dictionary as: “A right created or recognized by law”. Following are the 
different categories of legal rights for women in Pakistan: 


i. Rights provided to women under Constitutional law. 
ii. Rights provided to women under Criminal Law. 
iii. Rights provided to women under Civil Law. 
iv. Rights provided to women under Family Law. 


2.3.1. Rights provided to women under constitutional law 


The Constitution of the Islamic Republic of Pakistan guarantees fun- 
damental rights to every citizen without discrimination on the basis of 
gender. Foundation of the Constitution of Pakistan (1973) is embedded in 
Islam, a religion that has recognized all human rights, women’s rights in- 
cluded, 1400 years ago. According to Article 25 of the Constitution of the 
Islamic Republic of Pakistan, 1973 (hereinafter referred to as “The Consti- 
tution”) all citizens are equal in the eyes of law and there must not be any 
discrimination on the basis of sex. In the urban areas of Pakistan, women 
are participating in every field of life, working for the social and economic 
development of the society. At the same time, the position of women in 
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rural areas is deplorable, amidst heinous anti-woman practices like forced 
marriages, rape, vigilante justice, acid attacks, mutilations, honor killings, 
sawara, karokare and vani, etc.°4 The Constitution has guaranteed twenty 
one fundamental rights, which are as follows: 


a. 


b. 


Rights of life and liberty 

Rights to Equality (irrespective of gender, race, religion, caste, res- 
idence) 

Rights to Freedom: Freedom of movement (Art. 15); Freedom of 
assembly (Art. 16); Freedom of association (Art. 17); Freedom 
of trade, profession, etc. (Art. 18); Freedom of speech (Art. 19); 
Freedom of religion (Art. 20) (“freedom of religion applies to mi- 
norities as well as various sects of religion”), Protection against 
taxation on basis of religion (Art. 21); and Protection of religious 
and educational institutions (Art. 22). 

Right to Education: (Art. 25-A). 

Rights to Property: Freedom to acquire property (Art. 23); and 
Protection of property rights (Art. 24) 

Rights to Culture: Preservation of language, script, and culture, 
etc. (Art. 28) 

Social Rights: Freedom from slavery (Art. 11); and Freedom from 
forced Labor (Art. 11) 

Right to Constitutional Remedies to Protect Fundamental Rights: 
Under Article 199 of the Constitution, every citizen of Pakistan 
can invoke the writ jurisdiction of the high court and seek remedy 
against infringement of fundamental rights guaranteed thereunder. 


2.3.2. Rights provided to women under criminal law 


Women have been provided rights in criminal matters by way of var- 
ious Statutes, namely: 


a. 


Pakistan Penal Code (PPC), 1860: Sections 310, 310(A), 332, 
336(A)(B), 354, 354(A), 365(B), 366(A)(B), 367, 371(A)(B), 375, 
376, 493, 496(A)(B)(C), a new chapter about ‘Offences against 
Women’ Sections 498(A)(B)(C), 509, and a Bill on Domestic Vio- 
lence, according to which a victim can file a case before the Court 
of law which would be decided as early as possible. 

Criminal Procedure Code (Cr.PC), 1898: Sections 52, 497, 167, 
203(A)(B)(C). 
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c. 


Offences of Qazf (Enforcement of Hadd) Ordinance, 1979: Sections 
7, 14. 

Rights of Women Prisoners: Women prisoners enjoy same rights 
as are provided to men prisoners. According to Cr.PC and the Jail 
Manual, women have every sort of protection in jail. In the same 
way, they can pursue their cases, file appeals before the compe- 
tent Court of law and they also have the right of remission during 
their imprisonment on different occasions. 


2.3.3. Rights provided to women under civil law 


Women have also been provided with civil rights through several 
Statutes, for instance: 


a. 


Code of Civil Procedure, 1908: Section 56 provides that a woman 
cannot be sent behind bars in execution of decree and in financial 
matters. 

Factories Act, 1934. 

Married Women Property Act, 1874: This enactment protects the 
rights of a married woman with respect to her property (move- 
able or immovable), earnings and wages. 

Mines Maternity Benefit Act, 1941. 

The Maternity Benefit Ordinance, 1958. 


2.3.4. Rights provided to women under family law 


Women also possess rights under various family law Statutes or 


Acts, e.g.: 

a. The Dissolution of Muslim Marriage Act, 1939: Section 2. 

b. Muslim Family Laws Ordinance, 1961: Sections 5, 6, 7, 8, 9 and 10. 

c. The West Pakistan Family Courts Act, 1964: Section 5, schedule 1, 
part 1, which provides rights to women in the following matters 
under the jurisdiction of family Courts: dissolution of marriage 
(including Khula), dower, maintenance, custody of children (vis- 
itation rights of parents in case of separation of parents), guard- 
ianship, recovery of dowry articles, and personal property and 
belongings of a wife. 

d. The Guardians and Wards Act, 1890: In case of separation be- 


tween the spouses, the mother has the legal right to keep the cus- 
tody of her son till the age of 7, while her daughter shall remain 
in her custody till marriage. However, in this rule the paramount 
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consideration is the minor’s welfare. In any case, though, all the 
day to day expenditures of the minor whatsoever, such as feeding, 
clothing, lodging, education and health, shall be borne by the fa- 
ther. If the father fails to fulfill this liability, the minor may seek 
help from the Court and the Court may fix a quantum of mainte- 
nance allowance, keeping in view the standard of life of both the 
families; coercive measures may also be used to recover the allow- 
ance from the father. Provided that the minor has not attained the 
age of seven (if it’s a boy) or the age of 16 years (if it’s a girl), the 
Court shall, on the first date of hearing, pass an interim order for 
the custody of minor to the mother and visitation rights of the 
father. 

e. Child Marriage Restraint Act, 1929: Marriage of girls during child- 
hood is prohibited. The parents and the nikkahkhwan both are 
liable to be punished with imprisonment and a fine if they are 
involved in arranging the marriage of a girl who is under sixteen 
years of age. The minimum marriage age was extended to 18 
years through an amendment in family law. 


f. Dowry and Bridal Gifts (Restriction) Act, 1976: Sections 3, 6, and 9. 


3. CASE-LAW STUDY 


In the previous sub-section, women’s status and rights have been dis- 
cussed in detail along with a brief historical overview. In this section, the 
primary focus is on the court practice with regard to women’s rights in 
matters of contractual nature, keeping in view the Sharia and Common 
law system. The aim is to reflect the working and interconnected nature of 
both legal systems in the context of women in Pakistan. 

Protecting the rights of women in Muslim societies is a subject of 
scholastic debate within the contemporary legal scholarship. In Pakistan, 
the debate is even more hectic, especially in the circumstances of a con- 
stitutionally mandated Islamization process. After Pakistan emerged on 
the world map, this process was initiated and accelerated by Gen. Zia’s 
military rule (1977-88). The degradation of women’s rights and status is 
perceived to be one of the significant consequences of this process. One 
of the misconceptions widely prevalent about women in Pakistan is that 
they do not enjoy equal legal protection. The aforementioned provisions 
in sub-section 2.3 provide adequate constitutional guarantees for the pro- 
tection of women’s rights in Pakistan. Besides such express provisions for 
the elimination of discrimination in the Constitution, it can be seen that 
the courts have not fully protected the rights of women in Pakistan. There 


o12 


Hassan Amna (cTp. 283-322) 





is still more work and effort needed to accomplish the goal of equal status 
and rights for the women in the country. 


Nevertheless, the Supreme Court of Pakistan has been continuous- 
ly striving to bring the inequality gap regarding the status and rights of 
women to a minimum, so that women can enjoy their rights as sanctioned 
by the law of the land ie. the Constitution. For that purpose, some of the 
cases and/or judgments of the Supreme Court are provided to highlight 
its progressive role in the promotion of women’s contractual rights in a 
mixed legal system, comprising of Sharia and Common legal system.” 
In the following cases, it can be seen that the Supreme Court was fairly 
consistent in supporting and securing women’s rights within the constitu- 
tional framework. It has appeared to follow a progressive interpretation of 
Islamic law by applying istihsan or juristic discretion to solve the maslah 
or problem/issue. In short, all the efforts of the apex court highlight its 
commitment to uplift women’s status largely through the constitutional 
parameters, as shall be evidenced from the cases/judgments cited below. 


In the Shirn Munir” case, there was a controversy related to discrim- 
ination on the basis of sex in the admission or enrollment of female stu- 
dents in educational institutions. The context of the case was that some 
educational institutions set a quota for both males and females in order 
to deprive female students of securing the admission they were otherwise 
entitled to. The Supreme Court held that no discrimination based on gen- 
der could be allowed except on the grounds of reasonable and intelligible 
classification. Coeducation is permitted and the settings of gender-based 
admission quotas are directly contrary to the requirements of Article 25(2) 
unless they are justified as a protective measure for women and children 
under Article 25(3). The Constitution assumes that women and children 
need protection rather than males, and as long as the same constitutional 
assumption continues, the court cannot reverse it by giving males protec- 
tion at the cost of women and children. 

Hafiz Abdul Waheed” is one of the most celebrated cases concern- 
ing women’s rights in Pakistan. In this case the dispute resolves over 
an adult girl’s right to marry once and for all of her own free will and 
without a wali or guardian’s consent. The Supreme Court held that the 
marriage was not illegal because of the presumed lack of consent of a 
wali. The court relied specifically on a number of Federal Sharia Court 


95 Shahbaz Cheema,“Protection of Legal Status of Women in Pakistan: An Analysis 
of the Role of Supreme Court’, International Journal of Physical and Social Sciences 
4/2014, 616. 


96 Shrin Munir and others v. Government of Punjab and Another, PLD 1990 SC 295. 
97 Hafiz Abdul Waheed v. Asma Jehangir, PLD 2004 SC 219. 
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judgments that an adult sui juris Muslim girl can contract a valid nikah 
or contract on her own. 

In the Rafique Bibi®® case, the issue of delay in registering an FIR for 
alleged manipulation of income records, depriving a woman of her due 
inheritance share of immovable property was brought before the Supreme 
Court. The Court observed that it had always stressed the protection of 
womens rights related to land property in particular. Women have the 
right to petition for their civil rights in the courts, and if such a case has 
been brought before the courts, it would have to be dealt with in compli- 
ance with the law; relief could not be refused based on technicalities alone. 


In another case, Fazal Jan”? addressed the rights of illiterate pardan- 
ashin (veiling) women in property matters. The Supreme Court noted that 
the petitioner was not expected to conduct a complicated case herself, so 
it was in the interests of justice that a competent and experienced civil 
lawyer should assist her. Such assistance would be considered in accord- 
ance with her fundamental rights, as provided for in Article 25(3). 


The competence of a woman to be Pakistan’s prime minister was 
disputed in the Inquilabi Labor Party and a statement was sought that a 
woman could not be head of an Islamic state, minister or member of the 
Provincial or National Assembly as it is against the spirit of the Consti- 
tution and the Quran and Sunnah. The court held that it is clear that the 
Constitution it self envisages “Muslim” as meaning a “person” that could 
not be restricted to men by any means.!° Thus, the court concluded that 
there is no constitutional bar for a woman to assume responsibilities of a 
public nature that were discussed in the case. 


The Supreme Court decided in the favor of Noor Jehan (famous Paki- 
stani female singer) by giving her a fair share of her right from her father’s 
property in 2016, which was long contested by her brothers. Althought 
the decision came long after her death (she died in 2000), it paved the way 
for the acknowledgment of women rights in Pakistan.'°! The case was de- 
cided by a two-member bench, comprised of Justice Ejaz Afzal Khan and 
Justice Qazi Faez Isa.!°* In the ruling, they observed, “A sister, to claim 
her rightful inheritance, was compelled to go to court and suffered long 
years of agony. However, before she could get what was rightfully hers, she 
too departed from this world. A quarter of a century has elapsed since the 


98 Rafique Bibi v. Sayed Waliuddin, 2004, 1 SCC 287. 
99 Mst. Fazal Jan v. Roshan Din and 2 others, PLD. 1992 SC 811. 
100 Shahbaz Cheema, “Protection of Legal Status’, 619. 


101 Nasir Iqbal, “SC gives deceased woman rightful share in inheritance’, DAWN, https:// 
www.dawn.com/news/1243270, last visited 20.4.2020. 


102 Ibid. 
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death of Haji Sahraney (the deceased father). Such a state of affairs, to say 


the least, is most unfortunate”! 


Where the infant is illegitimate, custody goes to the woman regard- 
less of the religion of the parents. According to both Islamic and Paki- 
stani law, an illegitimate child belongs only to the mother, and the fa- 
ther has no right to claim custody. In Roshni Desai v Jahanzeb Niazi,!™ 
the court awarded the mother the custody of an illegitimate boy. The 
child’s father was a Muslim, while his mother was a Hindu. They were 
staying in Canada, and they had a son without marriage. The mother 
demanded custody of the minor when the father brought his son to 
Pakistan. The High Court of Lahore ruled that such an arrangement 
was not accepted under Islamic law and the child has been declared il- 
legitimate. The court observed that the father has no association with his 
illegitimate child in Islamic law and in Pakistani law, and that an illegiti- 
mate child belongs to his mother. The court granted the mother custody 
of the minor and ruled that only maternal relations are eligible to claim 
custody of an illegitimate infant in case of absence or disqualification of 
the mother. The father holds no claim to the custody based on the fact 
that the mother was a non-Muslim. 

Moreover, Section 5 of the Dowry and Bridal Gift Restriction Act 
1976 states: “All the property given as dowry or bridal gifts and all proper- 
ty given to the bride as a present shall vest absolutely in the bride, and her 
interest in the property however derived shall hereafter not be restrictive, 
conditional or limited” Therefore, a gift or benefit was in essence a reward 
from one person to another according to the Muhammad Ashraf v. Farza- 
na Kousar case in 2016.!° In the said case, it was stated that such a gift 
or benefit will become irrevocable when the materials of a ’gift’ have been 
completed. Thus, the donor would no longer hold any claim of return for 
such gifts from the donee in case of transfer of possession of such gifted 
property. 

In addition, according to the Punjab Commission on the Status of 
Women Gender Parity Report, an unprecedented 746 honor killings, 24 
stove burnings, 18 cases of divorce marriages, almost 1000 confirmed cas- 
es of abduction, 730 cases of gang violence, 31 case of sexual assault and 
305 cases of physical abuse were reported in 2017 alone. However, most 
of the these cases or incidents go unreported and all of these reports go 
unchallenged. !°© 


103 Ibid. 
104 Roshni Desai v. Jahanzeb Niazi, 2011 PLD 423. 
105 Muhammad Ashraf v. Farzana Kousar, 2016 CLC 1473. 


106 Tahmina Rashid, Crimes against women in Pakistan, Policy Forum, 2019. https:// 
www.policyforum.net/crimes-against-women-in-pakistan/, last visited 7.8.2020. 
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4. CONCLUSION 


Women’s rights are human rights that can be secured only if the Pa- 
kistani society is free from gender-based violence and addresses women’s 
position by viewing women not only as mothers, daughters, sisters and 
wives, but also human beings. In the light of the facts presented above 
about the status of women in Pakistan, improved legislation seems to be 
an important tool in uplifting and improving the status of women in so- 
cial, economic and political aspects. For that purpose, it can be seen that 
the Supreme Court of Pakistan has been continuously supporting and se- 
curing women’s rights within the constitutional framework by following 
a progressive interpretation of Sharia law. However, notwithstanding this 
progressive attitude of the courts of Pakistan towards the status and rights 
of women, there is still much work left to do in this regard. There is a 
dire need to find a common core between the rulings/laws of both legal 
systems in order to find solutions to the existing laws of inequality and 
subordination of women in Pakistan. 


Hence, it is important to organize regular training and awareness 
programs periodically to make women aware of their rights and em- 
power them to exercise justified demands. In addition, the present laws 
need to be revised and modified. More specifically, in a dogmatic soci- 
ety in Pakistan, proper law enforcement is critical for providing women 
with a safe and secure environment to prosper themselves. And there is 
a need to establish a women’s legal assistance centre on a national and 
district level. 


Moreover, while discussing women’s status in Pakistan, it becomes 
evident that Pakistan is tossing between the traditional Sharia law and 
the modern common law system. This modern legal system has been 
forced on Pakistan much like every other postcolonial country, but the 
culture has not fully changed from inside. Therefore, the constant tus- 
sle between the two is taking its toll on the female population, resulting 
in the oppression of women. To sum up, Pakistan needs to address the 
issue of women’s status with acumen, by reducing the existing gulf be- 
tween theory and practice regarding the empowerment of women. The 
government of Pakistan must bridge this gap by taking proficient steps 
to empower the women, who have become a symbol of oppression and 
disparity not only domestically but also internationally. It should provide 
the women with opportunities to compete with men on an equal plat- 
form, in order to acquire a status parallel to that of the women in other 
developed countries. 
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The paper introduces the reader to basic legal aspects of Czechoslovak help to the 
State of Israel in 1947-1949. During this time, Czechoslovakia exported arms, am- 
munition, fighter planes and other war material to the Jewish community in the 
Middle East. There was also a significant number of volunteers, who underwent 
various training courses in Czechoslovakia. These courses included training of pilots, 
aviation mechanics, paratroopers etc. All these operations had their legal merits and 
aspects. The paper analysis these aspects in general. The sources used in the paper 
are legal and archival documents and interviews, along with secondary sources and 
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During 1948, a war was raging in the Middle East. In it, the small 
nation of Israel stood like biblical David against Goliath comprised of the 
surrounding Arab states. The “sling” was at that time provided mainly by 
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another small nation, thriving for many centuries far away from the Mid- 
dle East. Czechoslovaks, with their home situated in the centre of Europe. 


This paper’s aim is to describe circumstances surrounding the story 
of the “sling. Arms shipments and services provided by Czechoslovakia 
were contractually secured with emphasis on maximising the legality of 
their every aspect, as will be briefly shown. Additionally, each and every 
contract negotiated between Czechoslovakia and the Jewish Agency and/ 
or Israel should be observed as valid, legal and without any legal fault, 
both nowadays and at the time of their creation. To support these claims, 
archival sources were examined, interviews with contemporaries were 
conducted, literature and legal sources such as individual Acts, Treaties, 
regulations etc. were thoroughly studied. The main aim of this paper, 
however, is to present the legal issues regarding these somewhat obscure 
events of 1947-1949 to the general public, rather than offer a thorough 
scientific examination of an individual legal document or case — instead, 
this work is crucial for providing a context for such an analysis and exam- 
ination. Because, as it will be shown, there are many cases and many legal 
documents to examine, and each of them would make a story of its own. 
Speaking of stories, let us start with one. 


On a foggy Sunday on December 19", 1948, there was a big fuss at 
the small airport of Kunovice, near the town of Zlin in Czechoslovakia. 
A thorough pre-flight check was performed on six Supermarine Spitfire 
Mk. IXE fighters, modified to gradually reach two locations: firstly, the 
Niksi¢ airfield in Yugoslavia; secondly, the State of Israel. Code name of 
the operation: Velvetta II. The pilots: volunteers from the United States, 
South Africa and Israel itself, offering their services to help the young na- 
tion.!| Amongst them, there were three outstanding figures: a veteran of 
the Pacific operations, George Lichter, and two “boys”, as George used to 
call them, Moti Fein? and Dani Shapira>.* 


1 For the overseas volunteers, in Israeli sources usually known as “Machal’, see Yaacov 
Markovitzky, Machal: Overseas Volunteers in Israel’s War of Independence, Jerusalem 
2003, [Internet Edition 2007.], http://www.palyam.org/Volunteers/MachalPdf.pdf, last 
visited on 1.6.2020. 


2, Later well-known as Moti Hod, the Commander of the Israeli Air Force during the 
1967 Six-Day War. 


3. A well-distinguished pilot of the Israeli Air Force who flew in every war Israel was 
part of, and the first Israeli to fly a Dassault Mirage III fighter plane. 


4 Schlomo Aloni, Brian Cull, David Nicole, Spitfires Over Israel, Grub Street, London 
1994, 293; Eliezer Cohen, Israel’s Best Defense: The First Full Story of the Israeli Air 
Force, Orion Books, New York 1990, 48; Vic Shayne, Ups and Downs With No Regrets: 
The Story of George Lichter, iUniverse, Bloomington 2012, 337; Alex Yofe, Spitfire Mk. 
IX in the Israeli Air Force Service 1948-1956, White Crow, San Jose 2007, 13; Robert 
Gandt, Angels in the Sky, W. W. Norton & Co. Ltd., New York 2017, 313; Above and 


324 


Vojtéch Vrba (crp. 323-338) 





It was not the first time that George was preparing for takeoff to Yu- 
goslavia. It was only the day before that he, together with Sam Pomerance 
- in charge of Spitfires’ modifications, Bill Pomerantz, and others took off 
and headed south. In order to enable the Spitfires to reach both destina- 
tions, every nonessential piece of equipment was removed and replaced 
with spare fuel tanks.> To maximise the chance of success of the opera- 
tion, an order to fly in close formation was given.® 

But a snowstorm hit them, and they could either try to pass through 
it, or turn back. George and the others chose the latter, while Bill Pomer- 
antz and Sam Pomerance went on. The former managed to perform an 
emergency landing on the coast of Yugoslavia. Sam Pomerance crashed 
into a mountain and died on impact.” The snowstorm passed, now, and it 
was George's turn to lead the squadron on again. The problems, however, 
were looming on the horizon and it was not long before they occurred. 

The weather worsened quickly after they took off, once again. Sud- 
denly, Dani lost contact with both his leader - George - and the wingman 
- Moti. He had not learnt dead reckoning and instrument flying, he did 
not know where he should be headed, and, apart from some rather alarm- 
ing information, he could not read where he was heading at all. “T knew 
that I was turning right and that I was descending, but I had no idea where 
I was going...” 

Dani started to prepare for leaving the plane. He opened the cockpit. 


“..and then, suddenly, through the clouds, there was George. He found 
me. He waved at me and took me and lead me up all the way to others. He 
found me.? 


And so it came that all six Spitfires safely reached NikSi¢ that day. 


This unbelievable story from the winter of 1948, told to us by Dani 
Shapira on our visit to Haifa in 2018, was one of many manifestations of 
events set in motion thousands of kilometres away from sunny Israel - in 


Beyond [movie], directed by Roberta Grossman, USA 2014, 01:09:00 et seq; Zdenék 
Klima, Ceskoslovensky podil na vzniku izraelského vojenského letectva a jeho operacni 
cinnosti v 1. izraelsko-arabské valce: prosemindrni prdace, Praha 1995, 115. 

5 Avi Cohen, The History of Israeli Air Force in The War for Independence 15 July 1948 
- 15 October 1948 (hebrew), Ministry of Defence, Tel-Aviv 2004, 474; Z. Klima, 99. 

6 From a personal interview with Dani Shapira, Haifa 25. 3. 2018; S. Aloni, B. Cull, D. 
Nicole, 293-294; V. Shayne, 337; R. Gandt, 314; Above and Beyond, 01:10:30 et seq. 

7 S. Aloni, B. Cull, D. Nicole, 293; E. Cohen, 47; V. Shayne, 336; A. Yofe, 13; R. Gandt, 
313; Z. Klima, 115. 

8 From a personal interview with Dani Shapira; S. Aloni, B. Cull, D. Nicole, 293-294; 
V. Shayne, 337; R. Gandt, 314; Above and Beyond, 01:10:30 et seq. 

9 From a personal interview with Dani Shapira; S. Aloni, B. Cull, D. Nicole, 294; R. 
Gandt, 314; Above and Beyond, 01:11:30 et seq. 
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a small country in the heart of Europe, in Czechoslovakia. Czechoslovakia 
itself lived through major changes between 1947 and 1949. The struggle 
between the “old” republican ways and the “new” communist ones was go- 
ing on at full-tilt since the war and it culminated in February 1948, when 
the Communist Party of Czechoslovakia finally seized power in a coup 
détat. The country started to gradually shift to the East. Although some 
contracts between the Jewish community of Palestine and Czech factories 
were negotiated and closed before February, they seemed to be unaffected 
by the inner struggles. And new ones were on their way, fully endorsed by 
the new regime. 


In the end, Czechoslovakia sold fighter planes (Avia S-199 and Spit- 
fire Mk. IXE), rifles (Mauser Kar 98k), machine guns (Mauser MG-34 and 
ZB-37), and ammunition to the Jewish community of Palestine and, sub- 
sequently, the State Israel, and provided training for pilots,!° mechanics,!! 
paratroopers!?, and even a whole unit of volunteers known as “the Hagana 
Brigade”!3. This way, about 50 000 rifles, 6 000 machine guns, millions of 
rounds of ammunition, 25 Avia S-199 planes and about 60 Spitfire planes 
left Czechoslovakia for Israel.'4 


10 Regarding the promise from May 5", 1948, see Archiv Bezpecnostnich sloZek (Ar- 
chive of Security Services, further as “ABS”), 425_360_6_0005; Marie Bulinova et al. 
(eds.), Ceskoslovensko a Izrael 1945-1956: dokumenty, Ustav pro soudobé déjiny AV 
CR, Praha 1993, 99, No. 26; Z. Klima, 130 et seq. 


11 Also, regarding the promise from May 5%, 1948, see ABS 425. 360_6_0005; Bulinova 
et al., 98, No. 26; Arnold Krammer, The forgotten friendship: Israel and the Soviet 
Bloc, 1947-53, University of Illinois Press, Urbana 1974, 92. 


12 ABS 425_360_6_0005; Bulinova et al., 99, No. 26. 


13 About the brigade, see Jiti Dufek, Karel Kaplan, Vladimir Slosar, Ceskoslovensko 
a Izrael v letech 1947-1953, Doplnék, Praha 1993, 59. et seq; J. Dufek, K. Kaplan, 
V. Slosar, 174-189; Ivo Pejéoch, “Vycvik piisluinika brigddy Hagana v Ceskoslov- 
ensku’, Historie a vojenstvi, 60/2011, 4-21; also from testimonies, see Yad Vashem, 
The World Holocaust Remembrance Center, Archives, 0.59, Collection of Testimo- 
nies and Documents about the Participation of Czechoslovakian Jewry in the War 
against Nazi-Germany (further as “YAD VASHEM ARCHIVES, 0.59”), File No. 9, 
Bozena Elisheva Hermann-Cohen, interview from 17.1.1973, 1; Yad Vashem, The 
World Holocaust Remembrance Center, Archives, 0.59, Collection of Testimonies 
and Documents about the Participation of Czechoslovakian Jewry in the War against 
Nazi-Germany, File No. 71, Samson Sachta Schaechter, interview from 14.4.1973, 13; 
Interview with MUDr. Michael Lavi roz. Lebovi¢ (1913-2015.), Adam Hradilek (in- 
terviewer), Pamét nadroda, cit. 25.2.2019, Ascalon, 7. 6. 2006. <https://www.pametnar- 
oda.cz/cs/lavi-roz-lebovic-michael-1913>; Vilém Kahan, “Vilém Kahan par lui méme 
(extraits des entretiens de 1984)”, Bibliography of the Communist International (1919- 
1979), E.J. Brill, New York 1990, 58; Karel BartoSek, Cesky vézen: svédectvi politickych 
vézerikyn a véznu let padesdtych, Sedesdtych a sedmdesdtych, Paseka, Praha 2001, 136. 


14 Amitzur Ilan, The origin of the Arab-Israeli arms race: arms, embargo, military power 
and decision in the 1948 Palestine war, New York University Press, New York 1996, 
173; see also Z. Klima, 235. et seq. 
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As outstanding and generous these events may appear, it was not any 
sudden collective change of heart for the Czechoslovaks. The state - and 
its representatives - was well known to be sympathetic towards the Jewish 
pursuit of a state in Palestine for a long time. After all, it was the notable 
first president of Czechoslovakia, Thomas Garrigue Masaryk, who visit- 
ed Palestine as the first head of a state in history. Although his visit was 
planned to be incognito, the rumour of it easily and quickly spread among 
Palestine’s inhabitants and he was welcomed, especially by the Jewish com- 
munity, as any head of state on an official visit.!> It was no wonder - his 
stance against antisemitism was already known from his engagement in 
the so-called “Hilsner Affair’, when he valiantly defended Hilsner, a Czech 
Jew, unlawfully accused of the ritual killing of Anezka Hrizova.'® To hon- 
our all his accomplishments in his life-long fight against antisemitism, a 
kibbutz in Israel (or the contemporary British Mandate of Palestine) was 
even established in 1933 — Kfar Masaryk.!” 

Thomas was not the only Masaryk that supported the “Jewish cause”. 
His son, Jan, together with Karel Lisicky, advocated for it in the forum of 
the newly formed United Nations.!® And it was Karel Lisicky, represent- 
ing Czechoslovakia in UNSCOP - the United Nations Special Committee 
for Palestine, who gathered information and then formulated the ground- 
work for the United Nations Resolution No. 181/II from November 29", 
1947, known as the Partition Plan for Palestine.!? The resolution, then, 
provided a legal base for the existence of two independent states — Jewish 
and Arab.?° 

As time has shown, these were not only diplomatic battles of the 
world-size calibre, but also battles of a calibre much smaller. These battles 
and struggles took place between players in the Czechoslovak post-Febru- 
ary politics, and their theatre was the sphere of Czechoslovak arms indus- 
try. When the Communist party seized power, traditionally western-ori- 


15 Zaklad novodobych ¢esko-izraelskych vztaht se zrodil pred 90 lety. Postaral se o to 
TGM, https://ct24.ceskatelevize.cz/svet/2089059-zaklad-novodobych-cesko-izraelskych- 
vztahu-se-zrodil-pred-90-lety-postaral-se-o-tgm, last visited on 2.6.2020. 

16 About Hilsner Affair, see Martin Wein, History of the Jews in the Bohemian Lands, 
EJ. Brill, New York 2015, 40-42; Pavel Kosatik, Jiny T. G. M., Paseka, Praha 2018, 
136-141; about Masaryk’s views see also Tomas Garrigue Masaryk, Nutnost revidova- 
ti proces polensky, Praha 1899. 

17. w?7, http://www.kfar-masaryk.org.il/mainsite.asp?sitename=masaryk, last visited on 
2. 6. 2020. 

18 Moshe Yegar, Ceskoslovensko, sionismus, Izrael, Victoria Publishing, Praha 1997, 82-84. 
19 Toma’ Habermann, Ceskoslovensko a Izrael 1947-1949: Léta pratelstvi, Master’s de- 
gree diploma theses, Charles’ University in Prague, Praha 2001, 29; M. Yegar, 83. 

20 Part I, Letter A, Article 3 of A/RES/181(II), Future government of Palestine, 29. 11. 
1947. 


327 


BecHuk mpaBuHe uctopyije, roguua I, 1/2020 





ented factories started losing their markets. It became more and more of 
an economic necessity to find a suitable trade outlet — or else the econom- 
ic recess would start to threaten the otherwise stable sector.*! Therefore, 
the previously mentioned calibre can be calculated quite precisely as the 
7,92 mm calibre - the one used by both rifles and machine guns produced 
by Zbrojovka Brno, the largest arms and ammunitions national factory 
that sold these articles to the Jewish community of Palestine, and subse- 
quently to Israel. 


These contracts were acted upon even though the states were, accord- 
ing to resolution 181/II, “(...) to refrain from taking action which might 
hamper or delay the carrying out of (...) recommendations, (...)‘?*. This for- 
mulation is sometimes misinterpreted as an imposition of an embargo on 
Palestine. But the embargo itself could be (and was) imposed only by a 
Security Council resolution. 


There are three crucial resolutions to consider when deciding wheth- 
er or not an embargo on export of arms and ammunition to the Middle 
East really existed. In the first one, S/RES/42 of March 5", 1948, the Secu- 
rity Council ,,appeals to all Governments and Peoples, particularly in and 
around Palestine, to take all possible action to prevent or reduce such disor- 
ders as are now occurring in Palestine.” This is not to be counted as im- 
posing an embargo, especially with regard to later practice, forged during 
these difficult formative years of the United Nations, which was rigorously 
observed.*4 To “activate” articles 41 and 42 of the UN Charter’®, a sort 
of warning - the formal determination of existence of any threat to the 
peace, breach of the peace, or act of aggression — has to be issued first. 
Only after such a warning can a measure be undertaken under the article 
41, and then subsequently under the article 42. And one such measure 
under the article 42 of the UN Charter is an embargo. 


The process therefore must be: 1. determination (“warning”), 2. ac- 
tion under article 41 of the Charter, 3. action under article 42. The res- 
olution 42 of March 5" ought to be viewed as the first step - a deter- 
mination of threat to the peace, although the Security Council does not 


21 Archiv Bezpecnostnich slozek (Archive of Security Services, further as “ABS”), 425- 
365-1, 7. 


22 Preamble, A/RES/181 (II). 
23 Art. 4, S/RES/42 (1948) of March 5, 1948. 


24 Miroslav Potoény, Jan Ondiej, Mezindrodni pravo verejné: zvldstni cast, C.H. Beck, 
Praha 2011, 299. 


25 United Nations Charter, https://www.un.org/en/sections/un-charter/un-charter-full- 
text/, last visited on 4.8.2020, furthermore, as “UN Charter”. 


26 See Art. 39 UN Charter. 
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explicitly state it. The next resolution, S/RES/46 (1948) of April 17", 1948, 
appeals on all persons and organizations in Palestine and especially the 
Arab Higher Committee and Jewish Agency to “refrain from importing 
or acquiring or assisting or encouraging the importation or acquisition of 
weapons and war materials”.?’ That is clearly an imposition of a measure 
under article 41 of the Charter, but this measure is not directed towards 
all members of the UN, and even less towards third countries. However, 
the Security Council opened doors to measures under article 42 - and 
waited patiently to step into them. 


That happened on May 29", when the next resolution called for an 
embargo on Palestine.*® But Palestine effectively ceased to exist on May 
15", after the British Mandatory Administration withdrew its forces. 
There were already one or two successive states struggling to gain recogni- 
tion, thus the embargo was incorrectly formulated and as a legal act inef- 
fective, null and void, even. As for Czechoslovakia, more important is the 
fact that neither her, nor any other country was ever accused of breaking 
such an embargo on any forum. 


As for the legality of the executed arms and ammunitions contracts, 
Czechoslovakia was bound by another international legal document: 
Convention for the Control of the Trade in Arms and Ammunition from 
1919. Conforming to this convention, Czechoslovakia had come up with 
a system of permits or licenses for exportation of arms and ammunition. 
Czechoslovakia not only devised such a system but rigorously observed it 
as far as we can say from the extant, fragmentary base of documents we 
have at our disposal.°° 


The system itself included approvals of various authorities bound by § 
24 subsection 3 of the Act No. 131/1936 Coll., on the Defense of the State. 
The process usually depended on the material that was the object of a con- 
tract. Therefore, we can observe the influences of the general staff of the 
Army and Air force*!, ministries of national defence, foreign affairs, and 


27 ‘Art. 1, letter c), S/RES/46 (1948) of April 17%, 1948. 
28 = Art. 4, S/RES/50 (1948) of May 29", 1948. 
29 ABS 425_239_01_0136; Full text of the Treaty is available from: Convention for the 


Control of the Trade in Arms and Ammunition from 1919, Supplement: Official 
Documents, The American Journal of International Law, 15/1921, 297-313. 

30 Forexample: Copy ofexport permit No. 830632, Moravsky zemsky archiv (Moravia Land 
Archive), Fond K433-supplement 2005, folder Zbrojovka Brno, s. p., 1946-1952, col- 
lection 37, inv. No. 93; “Obchodni korespondence s Palestinou” (further as “MZA-PA’), 
fol. 537-538; Copy of export permit No. 830878, ibid. 

31 Document reference: “Divérné Izrael z MNO 1948-1953”, Archiv Vojenského his- 
torického ustavu (Archive of Military History Institute Prague), No. 690 taj., (further 
as “VHU”); Z. Klima, 36. 
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foreign trade.** Trade operations were also endorsed by the government - 
by its Prime Minister, the communist party chairman, Klement Gottwald.°3 
Economic necessity and the policy of the Communist Party that tried 
to act in accordance with the USSR Middle-Eastern policy of weakening the 
“imperialist influence” in the region, along with a history of pro-Jewish sen- 
timent displayed by the authorities, were not the only factors that played a 
role in the 1948 operations. After all, a considerable role was played by sim- 
ple human relationships and individual motivations, usually consisting of 
more than one of the abovementioned factors. It was probably a Czech-born 
Jew, Otto Felix, who made it possible for Ehud Avriel*4 — one of the emissar- 
ies of the Jewish Agency for Palestine sent to Europe to look for arms - to 
negotiate with Zbrojovka Brno, thanks to his pre-war connections.*° 


The first contract concluded on January 20", 1948 without any le- 
gal flaw under the Act No. 946/1811 Coll., the Civil Code; it called for 
a delivery of 4 500 Mauser Kar 98k rifles (Zbrojovka produced them as 
“P-18s”), 200 MG-34 machine guns and 5 040 000 rounds of 7,92 mm am- 
munition.*© This material reached Palestine partly by chartered flight and 
partly through Yugoslavian ports of Vukovar and Sibenik, just in time to 
help the Jewish community break the siege of Jerusalem during operation 
Nachshon.*” Generally speaking, the first shipments went the same way - 
from Bratislava to Vukovar, then to Sibenik, and finally to Palestine. 


32 Copy of export permit No. 830632, MZA-PA, fol. 537-538; Copy of export permit 
No. 830878, ibid. 

33 WVHU, Reference No. 12526-taj-pkm-1948, fol. 40; Bulinova et al., 88, No. 24; Bulinova 
et al., 110, No. 27. 

34 About him, see Ehud Avriel, Open the gates!: A personal story of “illegal” immigration 
to Israel, Atheneum, New York 1975, 331. et seq; revisited and extended in article 
Ehud Avriel, ,,Prague and Jerusalem: the Era of Friendship’, Avigdor Dagan, Ger- 
trude Hirschler, Lewis Weiner (eds.), The Jews of Czechoslovakia: historical studies 
and surveys, The Jewish Publication Society of America: Society for the History of 
Czechoslovak Jews, Philadelphia 1984, 551-565; Frank Haggai, Zdenék Klima, Yossi 
Goldstein, “The First Israeli Weapons Procurement Behind the Iron Curtain: The 
Decisive Impact on the War of Independence’, Israel Studies, 22/2017, 132; David 
Bercuson, The Secret Army, T. H. Best, Toronto 1983, 30; see also A. Krammer, 59. 

35 FE Haggai, Z. Klima, Y. Goldstein, 131; A. Krammer, 61; Leonard Slater, The pledge, 
Pocket Books, New York 1971, 143; Benjamin Kagan, The Secret Battle for Israel, 
American Book-Stratford Press, Cleveland —- New York 1966, 44-45. 

36 “Contrat’, MZA PA, fol. 372; Order ratification 410001/zazbr, Narodni archiv (Na- 
tional Archive), Fond 947 “Ceskoslovenské zavody kovodélné a strojirenské n. p. 
1945-1949”, reference No. 16, Collection 5 “Bezpeénost’, Folder “Zbrojovka Brno, 
zahrani¢ni prodej zbrani”; See also: A. Krammer, 60-61. 

37 About operation Nachshon which started on March 6%, see E. Cohen, 21-22; Chaim 
Herzog, Arabsko-izraelské valky: valka a mir na Blizkém vychodé od valky za nezdvis- 
lost v roce 1948 po soucasnost, NLN, Praha 2008, 33. et seq.; see also Z. Klima, 33. 


330 


Vojtéch Vrba (crp. 323-338) 





Apart from arms, Czechoslovakia agreed to sell fighter planes to the 
Jewish community, and subsequently Israel. The first contract, concluded 
also under the Act No. 946/1811 Coll., the Civil Code, on 10 Avia S-199 
(modified Messerschmitt Bf-109) was concluded on Friday, April 23", 
1948.°8 The Czech side was represented by Czechoslovak Metal and En- 
gineering Works (Ceskoslovenské zavody kovodélné a strojirenské), the 
Jewish by Ehud Avriel and Otto Felix.7? Czechoslovak Metal and Engi- 
neering Works also pledged themselves to train 10 pilots sent by the Jew- 
ish Agency to fly the Avias.*? On June 21%, 1948, an additional contract on 
15 more Avias was concluded.*! 

Planes were shipped to Israel from a military airport near Zatec in 
Czechoslovakia, which had been lent to the Jewish Agency by the Czech- 
oslovak Air Force.4” The course was abridged, on request of the trainees- 
so they could be engaged in a fight for Israel's independence as soon as 
possible.” 


This course for piloting the Avias was only the first of the courses 
Czechoslovakia would offer to volunteers willing to go to fight for Israel. 
As it was already mentioned, apart from the retraining course, volunteers 
could undergo basic pilot training,“* advanced pilot training,* a course for 
flight mechanics and radio operators**, and courses for paratroopers and 
tank operators. This was possible due to the document negotiated by Mr 
Felix and signed by the chief of the Czechoslovak Air Force division, general 
Alois Vicherek, chief of general staff, Bohumir Bocek, secretary of defence, 
general Ludvik Svoboda, and, finally, Prime Minister Klement Gottwald.4” 


The largest training action produced a whole unit in the size of a 
ready-to-deploy brigade. The training was executed on grounds of a con- 


38 VHU, document concerning the C-210 fighter planes; the same document is printed 
in edition by Bulinova et al., 89, No. 25. Everything further stated about the docu- 
ment therefore counts the same for original; see also Z. Klima, 35. 


39 ~=Bulinova et al., 89, No. 25; Z. Klima, 35-36. 


40 About training see e. g. R. Gandt, 72-74; E. Cohen, 23-25; Ezer Weizman, On Ea- 
gle’s Wings, Weidenfeld & Nicolson, London 1976, 61. et seq.; Jeffrey Weiss, Craig 
Weiss, I am My Brother’s Keeper: American Volunteers in Israel’s War of Independence 
1947-1949, Schiffer, Atglen 1998, 110; Z. Klima, 130. et seq. 


41 Bulinova et al., 117, No. 36; Z. Klima, 38. et seq. 


42 See article 5, ABS 425_360_6_0005; Bulinova et al., 97, No. 26; A. Krammer, 88-89; J. 
Weiss, C. Weiss, 111-112; R. Gandt, 90-95; Z. Klima, 74 et seq. 


43 Above, and Beyond, 36:17; E. Weizman, 63-64; R. Gandt, 78-80. 

44 ABS 425_360_6_0005; Bulinova et al., 98, No. 26; Z. Klima, 146. et seq. 
45 Ibid. 

46 = Ibid.; see also A. Krammer, 92. 

47 ABS 425 _360_6_0004, Bulinova et al., 99, No. 26; Z. Klima, 36. 
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tractual document, signed between the envoys of Israel and an independ- 
ent Czechoslovak intermediary, who guaranteed that the action would be 
realised by the Czechoslovak authorities.4* The document also specified, 
apart from other things, conditions for deployment of members of the bri- 
gade in Israel, including compensations for their injuries and/or death.” 
The unit consisted of volunteers both from Czechoslovakia and from oth- 
er countries - among them were even 4 citizens of Yugoslavia: private Isi- 
dor Deutsch of an artillery company, private Sado Bachar of the sapper 
company, and privates Lazar Israel and Aron Avramovic of the tank pla- 
toon. Two officers from the Yugoslavian army who were actively deployed 
in the Second World War appeared in the school for commanding officers 
— Markus Toba and Josef Jakubovic.*° 


Let us step back to fighter planes - the Avias were not the only ones 
sent to Israel that year. In accord with the contracts from September 7" >! 
and November 8", 1948>, 62 Spitfire Mk. IXE were sold to the Israelis.°> 
Czechoslovakia originally acquired those Spitfire planes as thanks for the 
service of many Czechoslovaks in RAF during the Second World War and 
now, when the orientation of the country shifted from West to East, there 
was no reason to keep them in the arsenal.*4 


In autumn 1948, the situation grew in uncertainty in both Israel and 
Czechoslovakia — so it was decided in mutual agreement that it should be 
best to transport the Spitfires to Israel as soon and as quickly as possible. 
The necessary modifications were made thanks to the wit and resource- 


48  Bulinova et al, 122, No. 37; see also: Yaacov Rol, Soviet decision making in practice: 
the USSR and Israel, 1947-1954, Transaction Books, New Brunswick - New Jersey 
1980, 144-145; A. Ilan, 167-168. 

49  Bulinova et al., 120-122, No. 37. 


50 They can be found in a register of brigade’s members in ABS 425-360-1; Bulinova et 
al., 337-365; the spelling of the names is as used in the document. During our team’s 
research, we came across names of members that are not mentioned there. It should 
be amended in the future, especially based on the individual testimonies and person- 
al records of former members and their families. 

51 Bulinova et al., 146, No. 51. 

52 Bulinova et al., 221, No. 86, Bulinova et al., 223, No. 86. 

53 Bulinova et al., 146, No. 51; Bulinova et al., 221, ¢. 86, Bulinova et al., 223, ¢. 86; see 
also A. Krammer, 99; A. Ilan, 169-170; Z. Klima, 50. et seq. 

54 A. Yofe, s. 13; Miroslav Irra, Vyzbroj CS. vojenského letectva 1945-1950, Q Point, Pra- 
ha 2018; Miroslav Irra, ’Spitfajr”: Supermarine Spitfire L.E Mk. IXE v ceskoslovenském 
letectvu, Jakab, Nevojice 2016; Jiti Rajlich, Czechoslovak Spitfires in detail: the history 
of Czechoslovak Spitfires LEMk.IXE from 1945 to present, RAK, Praha 2002; Frantisek 
Koran et al., Spitfire LEMk.IX in detail: Spitfires LEMk.IX from the Czech National 
Technical Museum’ collection in Kbely Aviation Museum exhibition and of the IWM’s 
collection in Duxford, Wings and Wheels Publications, Praha 2002. 
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fulness of the Machalniks (especially Sam Pomerance) and the Israelis - 
and now the Spitfires could fly the distance between Czechoslovakia and 
Israel with only one stop.*° 


After a lengthy negotiation, the Israelis obtained permission to use 
the airport of Niksi¢é in Yugoslavia, nowadays in Montenegro.*° The two 
operations during which the Spitfires were more or less successfully fer- 
ried to Israel were named after a suntan lotion advertised in newspapers 
in 1948 — Velvetta.°” And it was the beginning of the second wave (called 
Velvetta II) that saw the events described at the beginning of this paper. 


Arms shipments started to dwindle at the begining of the new year 
— 1949. The “Hagana brigade” leaves Czechoslovakia in the spring of that 
same year.°® Cooperation between the two states is beginning to deterio- 
rate. Again - more than one factor is probably to blame. First and fore- 
most — the main goal was accomplished: the State of Israel emerged from 
its baptism by the fire of war alive. Therefore, the demand changes - there 
is a more urgent need for proverbial ploughshares than swords. 


The political situation changes distinctively: instead of the radical 
Communist Party of Israel, a favourite of Stalin and USSR, the general 
election to Knesset in January 1949 is won by the Labour party, led by 
David Ben Gurion.>? The first government of the new state then accepts 
an investment loan of $100 000 000 from the USA.°° That definitely shifts 
Israel away from Stalin’s grace and a group of “people’s democracies”. The 
Eastern bloc will hereafter support countries of the Arab League. 


An epilogue to the events of the summer of 1948 can be seen in the 
politically motivated show trials sweeping through the Eastern bloc in 
1950's, starting in Romania, moving through Bulgaria and Poland, reach- 
ing Czechoslovakia and culminating in the so-called “Slansky trial”. The 
rhetoric of these trials, officially “antizionist” is led by antisemitism and, 
as such, the engagement of those involved in Israeli operations in Czech- 
oslovakia is counted as an aggravating circumstance for them. And so it 
happened that on the gallows of Pankrac penitentiary the secretary of for- 


55 A. Yofe, 13-14; R. Gandt, 234-235; A. Cohen, 474. 


56 A. Yofe, 13; D. Bercuson, 173-174; Bojan B. Dimitrijevi¢, Jugoslovensko ratno vazdu- 
hoplovstvo 1942-1992, Institut za savremenu istoriju, Beograd 2006, 57; S. Aloni, B. 
Cull, D. Nicole, 234; Ibid., 294; R. Gandt, 237-241. 


57 see. A. Krammer, 103; B. Dimitrijevi¢, 57-59; S. Aloni, B. Cull, D. Nicole, 243; R. 
Gandt, 237-241. About operation see also S. Aloni, B. Cull, D. Nicole, 292-295. 


58  Bulinova et al., 189-190, No. 68; J. Dufek, K. Kaplan, V. Slosar, 80; J. Dufek, K. Kap- 
lan, V. Slosar, 188. 


59 <A. Krammer, 141. 
60 = Ibid., 140. 
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eign affairs Vladimir Clementis and the Secretary-General of the Central 
Bureau of Communist Party, a Jew, Rudolf Slansky, were hanged, among 
others.°! It is probable that none of them really played an active major role 
in the whole operation — but even though they did not move things along, 
they certainly allowed them to move.” However, the Slansky trial is only a 
peak - many other actors of the events discussed here ended up either in 
jail or persecuted in some other way.© 

As it was demonstrated above, all the accusations of illegality by the 
communist persecution machine were - not surprisingly - false. Every 
contract, every action and every step was undertaken with vigorous effort 
to uphold legality on all levels imaginable. Of course, there is no doubt 
that hand in hand with that went the effort to raise as little suspicion as 
possible — but it seems that it was a secondary effort in comparison to the 
former. 

The Czechoslovak-Israeli relationships grew colder and colder, until 
they were definitely severed in the tide of the Six-Day War in 1967. Their 
renewal starts in the 1990's, after a democratic revolution. In spite of that, 
it is not unusual to encounter a rifle hanging on a wall in an Israeli home 
that was sold under the signature “P-18” by Zbrojovka Brno in 1948. And 
among the most prized artefacts of the Hatzerim Air Force Museum is 
Ezer Weizmann’s black Spitfire, ferried through Niksi¢ from Czechoslo- 
vakia. Its last flight was a ceremonial one - during the former president’s 
funeral in 2005.°4 

There is one more Spitfire in Hatzerim - it bears its original colours 
with the star of David, as it flew them from Yugoslavia. The pilot who was 
then in charge of delivering it to Israel was none other than Dani Shapira. 
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1. YBO]] 


OgHoc [pxKaBe M UpKBe, Ha HaYMH ypeheu y Ycrapy CpOnje (YC) 
y unany 11,! 3acHoBaH je Ha MOJey OBOjeHOCTM [p»xKaBe Of, UPKBe. 
IIpo6mematuka oBor pelea ormefa ce y WBe uMmeHUe. IIpBo, Hall 
ycTaB, 3a pa3iMKy Off CBOjMX MaHaHa y yuOopegqHOM UpaBy, peljMmMo 
ycrasa IInaunje 1 An6annje,” He ypehyje cagpxuny Tux ofHoca, Beh 
camo y rpyOum ypTama, HuxoBy PopMasHy ctpaHy. Hopme YC, y Tom 
cMMcIly, jecy CaMO IlyTOKa3 3aKOHMMa 3a ypehere OBOr KOMIIIeKCHOr 
IMTatha, WOWTO NojequHe NOTeHIMjanHe OfToBope Ha Hera UCKyUyjy 
(peljMMo cCMcTeM [[p>KaBHe IpKBe, y wu. 11. cr. 3), ucTOBpeMeHO ce He 
u3jallbaBajyhu mpeyu3Ho o mpupoyM peuterma. [[pyro, cam Moje o7- 
BOjeHOCTU je pemaTMBHa KaTeropyija: y CBOM CTporom o6sMKy, jaBba 
ce Kao ,,lauuMTeT 10 dbpaHllyckoM’, a y 671axKeM KaO HeMauKa KOoTIe- 
paTmBHa OBojeHoct,’ rye ce UpKBe NocMarTpajy Kao cy6jekTM jaBHOr 
lpaBa, Ca HM30M oBauthema Koja Wpouctuyy “3 Tor cTaTyca. IIpumep 
3a NOTOHM ciy4aj Ou0 6M CKyMbawe UPKBeHOr Nopesa, MpaBo koje je 
yuo y 4uyBenm BajMapcKu ycTaB M BaxkKM M JaH-fjanac, ycneyq HOpMn 
Hemaukor OcHosHor 3akoua (Grundgesetz - GG)*. Ipemaa nojequnu 
ayTOpM pasiuKe Mehy OoBMM CMcTeMMMa TloMMajy KaO HOMMHasiHe, lIpe 
Hero CyUITMUHCKe, Te pemaTuBusyjy uakK WM WHUXOBO TUMM3OBarbe,? Tpe- 
6a umMaTu y BUY fa je OBO IMTawe Of camor FoHOMIeHa YC u3 2006, 
lap MecellM HaKOH CTyllama Ha cHary 3aKOHa O LIPKBaMa M BepCKMM 
3ajeqHuyama® (31]B3; 3aKoH) MoKpeHy0 %Ky4Hy AMCKycHjy, Koja je CBOj 


1 ‘Jaca Poxcuth (yp.), Yeitiae Peiiy6nuxe Cp6uje u axitiyenna iipasna ipaxca, Tlocnopun 
6upo JI.0.0, 2007, 178. 

2 Baagau Iletpos, Baagumup Muxuh, ,Haueno mamuureta y caBpemMeHoj ycTaBHo- 
ctu’, Jopan upuh, Benu6op Llomuh, Mupomy6 Jesruh (yp.), Peauiuja - ionuitiuxa 
- ipaso, Vucrutyt 3a ynopeyxHo paso / IIpasocnaBHa mutrponomuja UpHoropcKo- 
mupumopcxa - MUY ,,CBeruropa“ / leutap 3a mpy4aBalbe pemuruje u BepcKy Tore- 
pauunjy, beorpag - bygBa 2015, 638, pu. 55. 

3 O cexynapHoctu y Hemauxoj Bug. Stefan Korioth, Ino Augsberg, Religion and the 
Secular State in Germany, German Law Review, 8/2007, 320-330, https://www.iclrs. 
org/content/blurb/files/Germany.pdf, mpuctytmbeHo 1. Maja 2020. 

4 Bug. Basic Law for the Federal Republic of Germany, the Federal Law Gazette Part 
Il, classification number 100-1, as last amended by Article 1 of the Act of 28 March 
2019 (Federal Law Gazette I, 404), https://www.gesetze-im-internet.de/englisch_gg/ 
englisch_gg.html#p0873, mpucrymmbexo 1. maja 2020. 

5 Tapko Cumosmuh, ,,EBponck ycraBHu MogemM ofHoca ApKaBe u upKBe’, J. hupmh, 
B. Homuh, M. Jestuh (yp.), Peruiuja - ionutiuxa - iipaeo, 721-739. 

6  3aKOH 0 UpKBaMa uM BepcKuM 3ajeqHMuama, Cryxbenu inacnux PC, 6p. 36/06 
http://www. pravno-informacioni-sistem.rs/SIGlasnikPortal/eli/rep/sgrs/skupstina/ 
zakon/2006/36/1/reg, ipuctynbexo 1. Maja 2020. 
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mpakTwuaH, au He M TeopeTckn enmmor’ FO6MNa HEKOMMKO TopMHa [O- 
uHMje mpey YcraBHum cyyom Cp6yje,® kaya je 3aKoH y WenocTM oleHeH 
Kao ycTaBaH. Jlakie, y Cp6uju je ycBojeH Moflen KOONepaTMBHe O[BOje- 
HOCTH [IpKaBe M IPKBe, KOjJM He MOApasyMeBa CTPOro ODBajalbe y CBUM 
ccbepaMa CBeTOBHOr M {yxoBHoOr, Beh HuxoBy Capappy, y cryyajeBuma 
HOWYUMTCHUAM 3aKOHOM. 


Mebytum, ypehete ocHoBHMX BepcKMX IIpaBa uM cmobosa, Kao jena 
Kopiiyca rpahaHcKux paBa, U HMXOBO e:eKTMBHO OCTBapMBalbe, Kao UU 
ypebere Apyrux ofHOCca KOju IpoMcTM4y M3 eramHor eoBarba UpKaBa 
M BePpCKMX 3ajeqHMa, 3axTeBasM cy WocebaH Hallop, y3eBLIM y OO3up yc- 
TaBHY M 3aKOHCKy IIpakcy y MpeTXofHMUXx Tosa Beka (,,qJeKTapaluja pe 
peanusaunje“),? Kao u UMmeHMIy a ce Yea OBa MaTepuja Hanasuna y 
TOTOBO NOTIHYHO} WpaBHOj IpasHuHM Bue OF jeqHe TeleHMje, cBe WO 
2006. roquHe. Y ToM cBeTiy, HapouuT 3Ha4aj MMa OfabpaHN MeToy mpe- 
cabupatsa, oppeheu 3a oBaj 3ayjaTak. 


IIpapHa TpaHcimaHTayMja mpeycraBba ynopesqHompaBHM MeTOI 
CMCTeMaTM30BaH Y IpaBHOj Teopuju y XX Beky, a cBOj Ha3uB WOOO je y 
neny AnaHa Botcona (Alan Watson): ,,[IpapHu Tpancnmantu — IIpuctyn 
yllopeqHom mpasy~ “3 1973. Ona mpeyctTaBba ,,mpecahuspawe* npaBHux 
pelllerba MIM, HepeTKO, emMX HOPMM M3 jesHOr WpaBHOr MoperkKa y Apy- 
IM, y3 HMXOBO JeIMMMUYHO Merbalbe, KOje Moe OUT MMHOPHO (TOnyT 
pa3simke y IMHTBUCTMYKO] PopmMynayujn) wim 3HaTHMje (40 TauKe rye 
upecahena HopMa foOuja NOTMYHO HOBM cMMcao). PeanucTM4kM mocMa- 
TpaHo, Botcon 3akpyyyje fa je CTBapale HOpMM Hajyemhe moBepeHo 
IpaBHM4KMM eIMTaMa, KOje HeMajy 3HATHMjU MHTepec fla ,,UXOBM 3aKO- 
HM CajipKe Ma KakBy JpylITBeHy Mopyky, HUT fa emymmpajy Volksgeist!®, 
Kako ra dopmyzmie Capuron (Savigny), Beh Koju »*xene a Haby eduka- 


7 3a cynporaH craB, Bug. TaHacuje Mapuuxosmh, ,,[Ipumor 3a jaBHy pactipaBy 0 yc- 
TaBHOCTM 3akOHa O UPKBaMa M BepcKMM 3ajeqHMuama’, Ananu [Ipaenoi haxynineima 
Yuueep3umeina y Beoipagy, 1/2011, 367-385. 


8 3a TOK MOcTyNKa M rmaBHa MpaBHa WMTatha, BU. OTBOPeHa IMTarba MOCTyKa o1e- 
He yCTaBHOCTM 3aKOHa O UPKBaMa M BepCKMM 3ajeqHuuaMa, AneKcaHfap Paxosuh, 
Baagumup Hypuh (yp.) paso, eepa, xyniiypa, Wipapocnapun 6orocnosckn dakyn- 
tet YuuBepsuteta y Beorpagy / [Ipasum d@axynter YuuBepsuteta y Beorpany / Mu- 
HMCTapcTBO Bepa M AMjacnope, beorpay 2012, 99-187. 


9 Perumo, y a. 25. Yctasa DHPJ us 1946. roqune Hanae ce rapanuMje BepcKux mpa- 
Ba mu cio6oga, Kao M MoryhHOcT MaTepMjamHOr MoMarama BepcKUXx 3ajeqHuia of 
cTpaHe jpxaBe. Vinak, To cy 6ume camo mpokmamawnje, umMajyhu y Buy noTOHe 
3akoHogaBcTBo. Bug. Tumuto Tepuh, Lipxeeno uipaeo, Iipapunm daxyntet Yuupep- 
3uteta y Beorpagy- Leurap 3a ny6anxannje / Jocuje, Beorpay 1999, 220-228. 

10 3akoHM Koju ce 3acHUBajy Ha IpaBHOj TpaHcimaHTauMju 6m mpe Ou ompas Ayxa 
Bpemeua (zeitgeist-a). 
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CHO M 6p30 pellieHe 3a IpaBHM mpobsem (Hajyeuthe mpasHMHy) cTaBbeH 
pe, wux.!! BepoparHoha npMmeue oBor MeToj{a ce 3aCHMBa Ha: 


e IIpucrynauHoctm upaBHor HopeTkKa JaBaolla 3aKOHONMCLMMa 
lloperKa mpumaoua.!? 

e AyToputeTy KOjm cucTeM JaBanaly yxuBa Mehy npaBHMuuKOM 
eNMTOM CMcTeMa IIpuMaola, Kojy BOTCOH pa3yMe KPO3 ,,4OBeKO- 
By loTpe6y fa uma cBoje, WTO je Moryhe Bulle ayTopuTaTuBHe 
3aKOHe, JJa 6m o6e36eq0 HMUXOBO TOWITOBarbe~!4 

e YkopereHOCTM KOHKpeTHOr WpaBHOr peliierha y cMcTemMy faBa- 
OLY, WTO Ce MOxKe TYMaYUTM KaO yHYTpalllibM ayTOpuTeT KojUu 
onpebeHa HopMa MMa y CBOM MaTM4HOM IpaBHOM CMcTeMy. 

¢ ,J\pyuitBeHoj maKohu TpaHcnmaHTauyje“: HM3y BaHIpaBHMXx u 
paBHux daktTopa Koju yTuu4y Ha TO fa jeqaH UpaBHM cucTeM 
6yqe HapountTo MorogaH fa Oyye UpUjeMHMK, OMHOCHO AaBanall 
ompebenor upaBHor mpaBuza. Ha mpumep, uuHeHnua Ja ce jeqaH 
paBHM CucTeM Hamla3sm y dazu TeMemuTUX pesopMu MAM Mma 
3HadajaH Opoj mpaBHMXx MpasHvHa M3 ApyrMx pa3iora, wMHM ra 
TlOfO6HMM 3a Ipvjem TpaHcumauta.!4 


Tloce6aH 3Ha4aj oBaj MeTox oOuja y ofHOcy Ha UpecahuBate Hop- 
Mu MehyHapogHor IIpaBa y MojequHe (HaljMoHamHe) IpaBHe cucteme. Ha- 
UMe, MU Wopey patuduKaunje MehyHapoqHonpaBHMUX akaTa, aKO ce MOTY 
Hahu wmuxoBe ofpeybe, uecro HadenHor uM Fed@uHuutyher Kapaktepa, 
Koje Cy [MpeKTHO yBefleHe y J[p»xKaBHO 3aKOHOJABCTBO KpO3 MOjeqMHe 3a- 
Kone. TpaHciiiaHTalMja 13 TUX aKaTa, KaO MU M3 3aKOHAa APyrux WpaBHMUXx 
mlopefaka, cpehe ce u y cpricko 3IJB3. 


2. IPABHA TPAHCIUVIAHTAIVWJA Y 30,B3: OCHOBHE 
O]PETBE U MERYHAPOJHE KOHBEHIVWJE 


Vimajyhu y suyy mpeTxoqHa pa3sMaTpatba O TpaBHoj TpaHcnaHta- 
yuju, Tpebano 6u, Ha MpBOM MecTy, yHopeyUTU OCHOBHe oppepbe 3a- 


11 Anau Bortcon, [[paenu impanciinaniau - puciiyii yiiopeguom tpaey, Ilpanunu da- 
kyitet YHusepsuteta y Bbeorpany, beorpag 2010, 53-55 u 174. 

12 ,,AnocrpaHm cucteM mpaBa, IpucrynayaH je WpeBacxopHo: (a) Kaya NOcTojUu y muca- 
HOM OOmuKky; (6) Kayla HocToju y bopmu Kojy je peaTMBHO 1aKO OTKPUTH uM pasyMeTH 
(ITO yKy4Yyje M jesMK KOjuM je HattMcaH); (B) Kayla je onmax pocryman.“ Ibid., 167. 

13 Ibid., 97; o80 WMTawe ayTOp CMaTpa TOMMKO 3HayajHMM jfa My ce Bpaha yak ya yTa 
HaKOH MHMUMjamtHe obpaze. 


14 Osu daktTopy He IpescTaBmajy 3aTBOpeH Kpyr, Beh caMo MHAMKaTMBHY AMCTy OHMX 
YMHMala Koj, O10 3ace6HO 6us10 KyMyMaTUBHO, IMHe ,,11paBHM Tepe” NorosfHUuM 
3a pecahuBate. OHM cy cucTeMaTu30BaHM 3a HoTpebe oBor pasa u3 Ibid., 137-152. 
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KOHa, Hapounmto un. 1. u 3, Ca HMXOBMM ,,HOpMaTMBHUM OKBUpoM‘,!? 


Tj. KonBenuMjom Capeta Espone 0 myqcKuM mpaBuma (EKJbII; Kox- 
BeHIMja) 13 1950. Yaupom y umaH 9. KonpenuMje, mpumehyje ce mao 
oflyapate u3Mebhy werosor mpsBor cTaBa uM utaHa 1. 31[B3. Then un. 9 
cTaB 1. rmacn: 


»CBaKO MMa IIpaBo Ha COOosy MUCMIM, CaBECTU MU BePOMCHOBeCTU; OBO 
paBo yKbyuyje cmobofy mupoMeHe Bepe uu yBepetha u cnobopy cBaKor 
qa, Ou70 caM MIM 3ajeqHO Cc ApyruMa, jaBHO MIM IpMBaTHO, UctObaBa Bepy 


WIM yBeperbe MOIMTBOM, TopyuaBarsem, oOvuajuma u obperom*!° 


Ca pyre ctpaHe, oj y 3aKoHy oprosapa a. 1: 


»CBaKOME Ce, y CK/layly ca YcTaBoM, jemum IpaBo Ha cnobopy caBecTu 
M BepOMcioBecTn. 

Cio6oza Beponcrosectu o6yxBaTa: cnobony fa ce MMa MIM Hema, 3a- 
apxKM (ucTakao ayTOp) MIM IpOMeHM BepOMCHOBeCT MM BepCcKO yBeperee, 
OMHOCHO ciobozy BepoBarba, cno6opy UctoBeflaa Bepe y Bora (ucraKao 
ayTop); cno6ony Wa ce NojequHayHO MAM y 3ajeqHUM ca ApyruMa, jaBHO 
WIM IIpMBaTHO, MUcHobaBa BeEPOBAalbe MIM BEPCKO yBeperbe yYeCTBOBAaEbeM Y 
6orociyKery 1 O6aBbatbem BepcK4ux Obpefa, BEPCKOM MOyKOM M HacTa- 
BOM, HeTfOBarbeM M pasBijarbeM Bepcke Tpayuimje; ctobopy Aa ce pasBuja u 
yHampehyje Bepcka npocseta mu KyiTypa.“ 


Y mperxoqHuM taparpaduma, MuTanmMKoM cy O3HayeHM JenoBM U3 
06a OBa paBHa aKTa KOjM WOKa3yjy He CaMO 3aBMjaH CTeMeH CIMYHOCTU: 
BehuHa HMXOBMX HeMofyfapHOcTu ce MOxKe MpulMcaTM pa3it4MTOM 
je34kom (jypM4M4KO-KHYDOKeBHOM) CTMMy, WITO Fola3n To u3spaxKaja 
IIpM“IMKOM Tlopeherha HUXOBMX Bep3uja Ha eHTVIecKOM jesmky!’. 


Cpe HaBejjeHO UMa 3a Wb Ja WoKaxe fla je, y cnyuajy 3L]B3, EKJbII 
He CaMo MebyHapoqHONpaBHM OKBUP 3a MIpOMMCMBakbe BepCKMX IIpasa, 
Beh M HOpMa JfaBaslall y OBOj TpaHcimaHTalnju. 


Osge Tpe6a o6patutTu naxkwy Ha UpuiarohaBawa HOpMe IpaBHOM 
nopeTky UpuMmaoya, WTO je noxZe6maHO y o”pegou un 1. 3L]B3. Topeg 
[pKalba TpaHcliaHTMpaHe HOpMe, 3aKOHONMcaly HOpMMpa M 3allTuTy 
mula Koja He Woceftyjy BepcKa yBepetba, Kao M 3ajIp»KaBalbe BiaCTUTe Be- 


15 [parytuu Aspamosuh, ,,Bepcko Tpxuute 6e3 IpaBHor oKBMpa’, J. upuh, B. [o- 
muh, M. Jestuh (yp.), Peauiuja - ionuiiuka - iipaeo, 23-37. 

16 Cagpxaj EKJbII wa cpncKxom jesuKy jocrynan je Ha: https://www.echr.coe.int/ 
Documents/Convention_SRP pdf, upuctymmeuo 1. Maja 2020. 


17 European Convention on Human Rights: https://www.echr.coe.int/Documents/Con- 
vention_ENG.pdf mpucrymmeuo 1. Maja 2020; Cuma ABpamosuh, [puno3u naciian- 
KY gpaeHo-upKeenoi tipaea y Cp6uju, Ilpapum d@axyntet YuuBepsuteta y beorpany 
/ IIpapocnaBun 6orocnoscKu dakyitet Yuuepsuteta y beorpapy / JapHo mpenzy3ehe 
»CiyK6enn rmacuuk’, Beorpag 2007, 231. 
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povcnoBectu, OfHOCHO akTyemHor BepcKor yBepersa.'® VL y cryuajy oBe 
HopMe, Mehytum, cBM cy Mu3rmeqM fa ce pay O WpaBHOM TpaHciaHTy, 
oBor IlyTa 43 AMepituKe KOHBeHIMje O yACKMM TpaBumMa M3 1969. (a7. 
12er- 13. 


Cnegehn mpumep TpancnmantTaumje, moHoBo m3 EKJbII,”? npencra- 


Byba IpecahuBare y3 MMHMMasHy UHTepBeHUMjy. JoK ce y ciy4ajy um. 1. 
3I[B3 mMorzo ropoputnu 0 ofpeheHoj 403M MHBEHTMBHOCTM 3aKOHOAAaBlla, 
ompenoa un. 3. ct. 1. 3aKoHa, CyIITMHCKM MpescTaByba MpeBog us. 9. cv. 2. 
Kousenyyje.*! To ce 1ako youaBa yopeqHOM aHasIM30M TeKCTOBa, IIpBo 
Konpenyje, 3aTMM 3aKona: 


»Cloboya MchoBefqara Bepe un ybelhea cme OuTM NOsBpruyta 
CaMO 34KOHOM IIponMcaHuM OrpaHMderMMa HeEONXOAHMM y JeMOKpaTCKOM 
UpyulTBy y uHTepecy jaBHe 6es6eqHOCTH, pay 3aliTuTe jaBHOr pefla, 3q{pa- 
Byba MIM MOpata, MIM pay 3aluTMTe mpaBa m cnoboxa Apyrux.“ 


»Clo6bofja BepOMCcHOBecTM MIM BepcKOr yBepeha MOxKe OuTM MOLBp- 
THYyTa CaMO OHMM OrpaHiderMMa Koja cy Wponvcana YcTaBoM, 3aKOHOM ul 
pari@uxoBpaHum MehyHapoqHuM TOKyMeHTMMa, a HeOmxogHa cy y JemMo- 
KpaTCKOM [[pyllTBy pau 3aliTute jaBHe 6e36eqHOCTH, jaBHOr peyja, Mopama 
M 3alllTuTe cnobose u mpaBa Apyrnx.* 


Cimunoct u3meby ope gBe ogpem6e je Tonka a 6M Ce Matbe aK bM- 


BOM UMTAaOLy MOLIO OMpocTuTM M ako 6m MoMMcAMO Aa je yupaBo ABa 


18 


19 


20 


21 
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Ratio ope HopMe 6u ce Morao TpaxkKUTM y UMHeHMINN fla Ce, y Cy4ajy BeponcnoBecTu 
KojuMa upvnaya Behu feo craHoBHMUTBa Cp6uje, popmMamHu ynasaK y BepcKy 
3ajeqHuuy feilaBa y Hajpanvjem feTuwcTBy. Crora, Kayla YoBeK 6yye y MoryhHocTu 
Ta Usrpag KPMTMUYKM OJHOC Ca PeMMIMjOM y KOjoj je OfTajaH, OH MOXKe OFMyIUTH Ta 
cBoja ROTafjauiwa BepcKa yOeherma Kako 3a[poKU, TaKO MM ja WpoMenu. 

»Everyone has the right to freedom of conscience and of religion. This right includes 
freedom to maintain (ucraxao aytop) or to change one's religion or beliefs, and 
freedom to profess or disseminate one’s religion or beliefs, either individually or 
together with others, in public or in private.“ Inter-American Commission on Hu- 
man Rights, the American Convention on Human Rights www.cidh.org/Basicos/ 
English/Basic3.American%20Convention.htm, upuctynbexHo 1. maja 2020. Hem- 
TO Apyraunja popmynayuja ce Moxe Hahu u y un 18. MebyHapoguor maKta o 
rpabaHcKumM mM WomuTM4uKuM MpaBuma. General Assembly resolution 2200A (XXI) 
of 16 December 1966, https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx, 
Mmpuctymbeno 1. maja 2020. 


Ose TpaHcimaHTMpaHe ofpenbe ce, y roToBo McTom obsnKy, cycpehy u y ua. 1 [e- 
Kmapayuje YH o eaumMunanmjm cBMx o6muKa HeTOMepaHUMje u FUckpumuuaLyie, 
3aCHOBaHMX Ha pemurujm mw BepoBawuma. 3a TexcT J[eKnaparyje, Bug. Panopan 
Burosuh (yp.), /bygcka tipasa y xpuuhanckoj mpaguyuju, Cnyx6eHu rmacHnKk - 
Xpuuthaucku kyaTypHu yeutap, Beorpag 2009. 

Y ynopesHoj mpakcn, ucruye JI. Aspamosuh, BehnHa 3aKOHOs{aBCTaBa, 110 mMTaby 


NO3BOeHUX OFpaHtuetha cmobofe BepoMCHoBecTN ,,...cKOpoO FOcMoBye Upenucyje 
ompenoy... EKJbII“ I]. ABpamosuh, 31. 
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iyTa Wpowutao uct maparpad. Opa KpaTKa aHamM3a yCTBapM MoKa3yje 
a ce u3a ycknahuBata WpaBHOr MopeTKa ca parudukoBaHuM Mebyna- 
POwHMM yroBopimMa u puxBahenuM HayenuMa MebyHapoyHor mpasa, 
Te bMXOBMM yBpuihvBatem y YC u 3aKoHe, He Kpuje HMILTa [pyro Hero 
paBHa TpaHcilaHTalMja Kao BeOMa 4eCT HadMH ypehera MaTepuje HyT- 
CKMX lIpaBa. 


3. WPECAHMUBAIBE U3 CPOHHUX CUCTEMA: 
PETMCTPAUMJA Y 30,B3 U XPBATCKOM IIPABY 


Ilopey nomenytor mpecahupama uz HopmMm MebyHapogHor mMpaBa, 
IIpaBHM CMCTeMM HMCy MMYHM HM Ha IIpMMatbe M JaBatbe MojesqMHUx 3a- 
KOHOJaBHMX pelea. [aBHM MHAMKaTOpM 3a TpaHCcliiaHTalMjy, y TeMu 
OBOr ToraByba, OuIM Ou: a) HeHa ,,qpyuiTBeHa MaKoha“, KOHKpeTHMje: 
CIMYHOCT NpaBHMX ,,Ipwimka“ y WBa cucTeMa Tj. cimMuaH McTOpujcKu 
pa3BoOj, U WojequHe BaHIIpaBHe OKOAHOCTM KOje Cy yTuIame Ha TO fa je- 
aH CMcTeM CBOje HOpMe WoOuje paHuje; 6) mpucrynayHocT MHOCTpaHOr 
IpaBHOr cicTeMa (Heros mMcaHM OOMK, MehycoOHO pasyMeBalbe jeska 
M TpeHyTHa JOcTymHOCT). Y OBOM cyly4ajy, OBA JBa UMHeHMIHa CK7IONIA, 
OMHOCe IpeBary Haj] OCTaIMM dakTOpMMa, IONyT HeyKOperbeHOCTN y Ma- 
TMU4HOM Moperky WaBaola UM HelloTBpheHor ayTopuTerTa MaTor pelliera. 


Xpsatckn 3aKOH 0 MpaBHOM Nomoxajy BjepcKux 3ajeqHuya (X3)2 
v3 2002, WoHeT je y BpemMe HeyclleWIHOor NoKyllaja JoHOMeHa CaBesHOor 
3aKona 0 BepcKoj cno6ogqm CPJ (3BC) ucte ropmue,6asupajyhn ce Ha 
CIM4HMM MehyHapogwHMM y3opuma. JjofaTHM poK KOjM cy 41aHOBM TMMa 
3a IIMcatbe 3aKOHa HexOTMYe JOOunu, pesynTupao je Moryhuouthy 3a yno- 
pemHy aHamM3y OBOr, Kao M Apyrux y MehyBpemeny JOHeTUX TIpomMca oO 
OJHOCMMa [Ip>KaBe M IpKBe, Te IIponuca KOjM Cy UCTOBpeMeHO TIMcaHu uu 
IIpuiipeMaHu 3a ycBajatbe (HIIp. 3aKOH O BepcKOj cnoboqM CnroBexnje”*). 
HapaBHo, TelIKO je yTBpAUTM KOja Cy pellierha M3 CTpaHux 3aKOHOpaB- 
cTaBa Halla ,,110qHO Tie“ y Hawiem 3aKkony. Heymecuo je ropopuTu 1 
O TOME JJa je TpaHCIiaHTOBatbe MIO Camo y jefHOM IpaBLy, He 06a3u- 
pyhu ce Ha moctojate mospatue cmpere Mehy 3aKoHMMa 3eMayba CpoqHUX 


22 Zakon o pravnom polozZaju vjerskih zajednica, Sluzbeni list Republike Hrvatske br. 
83/02, 73/13 https://www.zakon.hr/ z/284/Zakon-o-pravnom-polo%C5%BEaju-vjer- 
skih-zajednica, upuctynbexo 1. maja 2020. 

23 Bute o IIpojexry 3BC sug. C. ABpamosmh, 14-16, kao m Boromy6 Lujaxosuh, Oi- 
jlegatee y Koniuexcity - O 3Harey u ejepu, ipegatey u ugeniiuimeily, upKeu u gpxa6u, 
Cayx6euu riacuuk, Beorpag, 2011, 396-398. 

24 Zakon o verski svobodi, Uradni list RS, 8t. 14/07, 46/10 — odl. US, 40/12 - ZUJF in 
100/13 
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IIpaBHMXx ciicTeMa, M3pahuBaHux y CIM4HOM BPpeMeHCKOM OKBMpy. Y3eB- 
WIM cBe TO y O63up, Tpebano 6m U3IOKMTM CAMYHOCTU M pasmuKe u3sMebhy 
3UB3 u X3, noKa3aTM TpaHciiaHTalyMoHU OfHOC, Te OKapakTepuicaTu 
HbeTOBY IIPMposy. 

CaypxuHa UpujaBe 3a yuc y 06a 3aKoHa perymMcaHa je Ha TOTOBO 
MweHTM4aH HauNH (47. 18. 3aKona/ un. 20. u 21. X3). OcHoBHM Noman 
KOjM ce HaBoyle y IpvjaBu 3a moctTojehy Bepcxy 3ajeqHuLy (OHYy KOjoj ce 
IIpM3Haje 1paBHM KOHTMHYMUTeT) jecy HeH Ha3sMB, aypeca ceyuuita uM re- 
Hepamuje opmauthenor 3actymHMKa.*> 3a 3acHMBatbe HoBe, 06a 3aKOHa 
3axTeBajy IIpusarate pasmmanTMx akatTa,*°Kako 6u ce yTBpAMAM MMHM- 
MaiHM 6poj BepHMuKa MU OCHOBHe KapaKTepMcTMKe BepO3aKOHa, HeTOBO 
yuebbe, oO6peyu u akTuBHocTU. X3, y3 cBe MOMeHYTO, KaO JOJaTHM yCIOB 
3axTeBa JOKa3 O IIpeTXOMHOM yliMcy y ,perucrap yapyra (HajMate 5 
TOMHAa) M CarmacHOCT CefMUITA BepcKe 3ajeqHMNe, AKO Ce OHO Halas y 
MHOCTpaHcTBY, a 31]B3 nogatKe 0 cTaHUM U3BOpMMa IIpMxoja M OMT 
aKT O UHTepHOj OpraHusalluju BepcKe 3ajeqHULle. 

Vimajyhu cpe To y BUy, Moxe ce 3aK/byYUTM fa Cy yCNOBM 3a pe- 
rMcTpalMjy y CplicKoM l1paBy Matbe CTpOrM Hero y cyceqHO}j XpBaTCKOj. 
IIpso, noTpe6auH je Maru Opoj BepHuka 3a OCHUBarbe 3ajeqHUye (1%o0 Hy- 
HOMeTHUX [[pKaBybaHa, HactiIpaM wMx 500 y X3). IIperxoqHO nocTojawe 
3ajeqHMye KaO permcTpoBaHor yApyxKerha He TparxkM ce, Kao HM Caryac- 
HOCT CTpaHOr Cej{MUITa BepcKe 3ajeqHue. 


HogatHu ycioBu WocTaBybeHn camo y 31]B3, ciyx*e DBOjakoj CBpcn. 
Onn onakulaBajy oueHy ycKiahenoctu JenoBara opraHMsaluje ca Te- 
Me/bHMM HavenmmmMa YC uM jaBHOr NOpeTKa IpMAMKOM pelilaBatha 3aXTeBa 
3a YMC, M Mory OuTH Of 3Hadaja 3a OfpehuBarwe MOfamMTeTa capapwe 
WjpKaBe Ca IpKBaMa UM BepCKMM 3ajeqHMaMa. Crora, OHM He Tpej{cTa- 
Bybajy CAMO BaHpej{HO OTexKaBakbe peructparnje, Beh crBapHy omaKWIMLy 
Mf [[pPKaBHMM OpraHuMa M CaMOj 3ajeqHUUM (y HacTajawy wim Moctojeho}), 
Ip aHasMsupary HeHOr pasa. 


Y pa3MOTpeHoM cilyyajy, 3a pasmMKy of mpecahuBata u3 Mebyua- 
poguor mpaBa, upumehyje ce Beha cno6ofa 3akoHONMcHa, KaKO TeXHM- 
4Ka, TaKO M CyIITMHCKa. OH Ce He [pK IeKcM4Ke HOpMe JJaBaora, Beh ce 
olpenembyje 3a KOHKpeTHMje TepMiHe. Jaye, U30cTaByba NOjequHe oppey- 
6e u Wponmcyje pasmmunte ycmoBe 3a ymuc. CBe oBo pesyriTyje ,,pey3u- 
MalbeM IO CONCTBeHOM Kpojy* — peliieuMa Koja cy mpumarohennja Ma- 


25 X3 Tome fopaje u neyat u wram6mp (yn. 20. ray. 4 X3) 


26 31]B3 Kopuictu KOHKpeTHe TepMMHe y O3HadaBalby NOTpeOHMX JOKyMeHaTa 3a yc 
y Perucrap (onmyka 0 OcHMBabby, CTaTyT (uM [pyr JOKyMeHT) M UpuKa3), TOK X3 
yloTpeOmaBa OMMTM HojaM ,,aKT*. 
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TM4HOM IIpaBHOM IlOpeTKy, a Mabe Be3aHa 3a CMCTeM M3 KOra Cy MoTeKiIa 
My KOMe HacTaBybajy ja HE3aBMCHO ersuicTUpajy U pasBujajy ce. 


4. IIPABHU KOHTUHYUTET 
CA IIPETPATHMM TIPABOM (UII. 28.) 


»lIpeqHayptT 3akoua je pabeH Ha WIMpoKOj Nop03m - y3eTu cy y 
o63up paHUju CplicKM 3aKOHM M OCHOBHe MOCTaBKe IIpaBHOr NopeTkKa U3 
ope o6mactu upe [[pyror cBeTcKor pata, eBPpONCKO 3aKOHOJaBCTBO, alu 
MU HOBM 3aKOHM Koje cy y MelhyBpeMmeny JoHere ApKaBe y TpaHsmunjn,”” 
vuctuye jeqaH of mucara 31]B3-a. EKJbII kao geo esporcKor 3aKOHOaB- 
CTBa, KaO UM jefqjaH of Moryhux ,,TpaHsulMjcKMx" y3opa “3 Hama 6mMcKor 
OKpy>Kelba, aHaIM3upaHM cy y IpeTXogHOM Jeny pana. Ha nowy Hopmu 
Ha koje ce 3aKOHOMIMcall yrvieqao pu cTBapaty Zomahe Kogzudukaryije, 
Tpe6bao 6x ce joul OCBpHYTM M Ha HOpMe 3aKOHOgaBcTBa KCXC/KJ. 


PasmaTpajyhnu ocHoBHa Hayena ypehuBata IpaBHOr Mo0x*Kaja Bep- 
CKMX OpraHMsaluja fo 1930-ux royqMHa, youaBa ce ja Cy UfeHTM4Ha ca 
KaCHUjOM yIlOpey]HOM ycTaBHOM lIpakcom. Og BuyoByaHcKor ycTaBa 
(BY)? cpehy ce u cno6opa Bepe uM caBecTu,”? paBHompaBHOCT Bepouc- 
TIOBECTM, KaO eH jaBHOMpaBHM KapaktTep (uz. 12.). nak, HajsHayajHuju 
JOMpMHOC OBOr ycTaBa jecTe OfycTajae Of] IpeTXOAHO ycBojeHor CUC- 
TeMa [[pkKaBHe UpKBe.>? OpakaB pa3Boj 6uo je ycNoBbeH MpaBHONONN- 
TMYKMM OKOMHOCTUMa POpMUpatba [p»KaBe y KOjoj je MpaBocmaBHa Bepa 
6a JOMMHaHTHa, aM He M altconyTHO mpeosnahyjyha (oKo 46%),?! Te 
y Kojoj je O10 Hy>KHO ypegqMTU He camo ofHOc u3Meby ApxKaBe M UpKBe, 
Beh uM MHTepKoHecuoHamHe OfHOCe, NO MoryhcTBy jeqHOM cBeobyxBaT- 
HOM KogMdukalMjom. Kako je Bulle NOKylWaja JOHOMera TaKBOr 3aKOHa 


27 C. Aspamosuh, 16. 


28 Ycrap Kpamesnue Cp6a, Xpsatra u Crosenaya of 28. jyHa 1921. roquue, Cayx6e- 
He Hoeune Kpamesune Cp6a, Xpeaita u Cnoeenaya, rognua III, 6p. 142/21, http:// 
projuris.org/ RETR OLEX/Ustav%20kraljevine%20SHS_Vidovdanski%20ustav%20 
%281921%29.pdf, mpucTymmeHO 1. Maja 2020. 


29 Tonosuh uge u pape, Tapyehu ya ,,upKBa UcTMYe, MpomoBesa MU WITMTM HaYeno cro- 
Goge casecitu, anu ce OBO Hateo HM Y KOMMKO He KOCH Ca 3aXTeBMIMa M UMbeM 
Upxse.“ Atanacuje M. Tlonosuh, L[pxea y o6naciiu tipaea, Wramnapuyja ,,CBeTu 
Casa‘, Beorpag 1895. 

30 ‘TakaB cuicTeM ce cpeTao y ycTaBuima Cponje on, 1869, 1888, 1901 u 1903. roqmuHe, 4ak 
y 6uTHO cim4HOj Popmynaynju. Bug. Beru6op Tomuh, ,,Penmruja y ycraBHocTm u 
3akoHogaBcTBy Kuexesune u Kpamesune Cpouje%, J. Rupuh, B. lomuh, M. Jesruh 
(yp.), Peauiuja - ionuimuxa - paso, 923-946. 

31 Tlogayu mpema nonmcy KCXC us 1921, http://publikacije.stat.gov.rs/G1921/Pdf/ 
G19214001.pdf, mpucrympeno 1. maja 2020. 
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3aBplleHO Heycriexom,-” Kopuuthen je dparMeHTapHm mpvicTym: opHOC 


[\pKaBe ca cBaKoM BeponcnoBethy ypebex je noce6HuM akTom.°> 


Mebytum, onpenoa anja aHamm3a 3axTeBa NOcebHy Naxkby jecTe oHa 
m3 um. 12. ct. 6 BY, koja ce TH¥e (uHaHcUpawa NojeyquHUXx Beponcno- 
BeCTH, KOJM rlacu: 


»Y KOAMKO Cy y [pKaBHoM byyeTy mpeyBubhenm 3a Bepo3akOHe CBpxe 
usqauu, uMajy ce Fenutu Mebhy nojequHe ycBojeHe U Mpu3HaTe Beponcrio- 
BeCTM Cpa3sMepHo Opojy HUXOBMX BepHMX M CTBapHO JOKa3aHoj MoTpebu.~ 
(uctTakao ayTop). 


Ogpen6a 3L[B3 koja ypehyje mMatepujanuy nomoh ypKBama Mu Bep- 
CKMM 3ajeqHMlaMa (MaTepiijalHOnpaBHM WaHjaH MpeTXOMHO HaBejeHo)), 
Halas ce y ulany 28: 


»pkaBa capabyje ca UpKBaMa M BepcKMM 3ajeqHMlama pag yHatipe- 
Hupatha Bepcke cnobojge M OCcTBapuBatha ONMITer AOOpa u 3ajeqHMIKor MH- 
Tepeca. 

Pagu yHampehusata Bepcke cno6ope u capafbe Ca IPKBaMa M Bep- 
CKUM 3ajeyqHMiama, y O6ocTpaHoM uHTepecy, IpxKaBa Moxe (McTaKao ay- 
TOp) 2a MaTepyijaHO ToMa>Ke UPKBe M BepcKe 3ajeqHute.“ 


]\pe cy rmaBHe cnmuHoctu “u3mMebhy opux Hopmu. Ha mpBom mecty, 
HOBYAaHO MOMaralbe IPKBaMa M BepCKMM 3ajeqHMaMa (,,BepoMcnoBectTu- 
Ma“) HOcTaBybeHO je KaO MOTeHUMjalHo — mpomMcana je MoryhHoct, He u 
Iy2KHOCT [[pKaBe [la yuecTByje y HUXOBOM dbuHaHcupawy. pyro, nomoh 
ce MOxe [lemuTM caMo Meby 3aKOHOM IIpPM3HaTMM Bepama, ITO je y BY u 
U3PUIUTO HOPMMpaHo, a TyMatverbeM Ce U3BOAU M M3 3aKoHa. 


OcHoBHa pa3iuKa jecTe IMTalbe KpuTepvjyMa u pa3nora 360r 
KOjer ce cpeycTBa opemyjy. Y IpBoM ciy4yajy, peu je 0 KOMOMHalMjn 
u3sMehy KOHKpeTHOr Mepuiia M WpaBHor CTaHfapfa: yyena BepHUKa y 
yKyNHOj Nonyayuju c jeqHe, Te CTBapHO JOKa3aHe MoTpebe ca Apyre 
cTpaHe. Ona je jaBalla 3aHMMybMBe pesyiTatTe y WpaKcu: MyXxaMejjaH- 
cKa Mf jeBpejcKa 3ajeqHMua cy, WO JeKwapMicaHoM BepHNky, Fobujare 1,5 
iyTa Bulle cpeyicTaBa Hero mpaBocnaBHa. IloreHyujanHo objalimeme 
3a OBO 6M Ce, FoWyue, Mormo0 Hahu y Apyroj KOMNOHeEHTM OBO KpMTe- 
pujyma. ,,CrBapHo foKa3aHa noTpeba“ ce HMje cxBaTasa stricto sensu; 
oHa je TyMaueHa y3uMajyhu y o63up u camocTamHe M3sBope dbuHaHcn- 
para nojeyqunux BepoucnoBectn. Tako, UpMMepa pajlu, BepoMcnoBectT 


32 Hajmosnatuju of mmx je [pojexat 3aKona o Bepama mM MelhyBepckuM ofHOcHMa M3 
1925. roqmue. 

33 3a cucTremaTu3alujy Tux akara “ WOce6aH OcBpT Ha 3aKoH 0 CIII] u3 1929. roqune, 
Bug. Cepruje B. Tpouyxu, Lipxeeno tipaeo, Ipapum daxyntet YuuBepsuteta y Beo- 
rpagy - Llenrap 3a u3qaBalTBo u uHdopmncate, Beorpag 2011, 185-199. 
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3a 3HaTHMjOM UMOBYUHOM 6u 6usta KOMIIapaTUBHO Mabe MOTHOMOrHyTa 
Hero OHa ca Marbom.*4 


Y apyroM, caBpeMeHM 3aKOHONMCall KaO pa3mor 3a MaTepujanHy 
momoh HaBogu ,,yHalpelherme Bepcke cmobojye u capajibe ca UPKBaMa UU 
BePCKMM 3ajeqHMyama, y o6ocTpaHom muTepecy”. Ha upBu normen, oBaj 
CTaHflapy je JaeKo alicTpakTHMjU M TeEKM 3a OMehuTU y OHOCY Ha per- 
XoqHO pasmotpenn. Vimak, oH caqpxKu jean OuTaH, peCTpUKTMBaH ycroB: 
y3ajamuoctT (yckmahenoct) mwatrepeca u3smehy Ap»xKaBe MU UPKBe KOjoj ce 
noMoh Moxe joyenutu. Onpen6a BY He nocTaByba TakKBO Caj{p»KMHCKO 
orpaHuyere. Hanme, 3aKOHOJaBHOj BAACTM je OCTABeEHO AMCKpel|MOHO 
opjauthere 3a FOfebuBalbe TOMOhu, OK ,,cTBapHO FOKa3aHa MoTpeba~ 
He MOpa 6uTM y XApMOHMju Ca HeKMM Haypehenum pa3oroM, Kao ITO je 
yHattpeherme Bepcxe cmo6oze. 

3aKOHOMMcall WpeMa ofpenOama MpeyspaTHor MpaBa uma rocebaH 
ogHoc. Ca jeqHe crpaHe, OH TOlITyje FOMeTe BuacTUTe IpaBHe Tpayuunje 
Nu HacToju Ha OfpxKM FOCerHyTMU BUCOK HMBO 3allTUTe BepCcKUx IipaBa, 
mocturuyt y Ycrapy u3 1921. m us 1931. Ca ppyre crpaue, on Ta ycTaBHa 
lpaBia HOBemMpa, Upumarohapajyhu ux akTyemHMM CTaHyapyuMa, Kao 
WITO je ciydaj Ca HOpMoM u3 uM. 12. BY, y un. 28. 31]B3. Taxpa untep- 
BeHUMja WOKa3yje 2X UBOTHOCT IpaBHor NopetTKa KJ, Koju, y3 cBe cBoje 
MaHKaBOCTH, ycleBa fa Oye 3HadajHa OCHOBa Caflallibem (um Oyzyhem) 
3akoHonMcyy. Crajae TpaqMumoHanHor ypehera nojeqMHux mMTawa 
(momyT MaTepvijatHe nMomMohu WpKBaMa) M HOBMX KOHUelyuja, CTBapa 
HOB IIpaBHM MHCTUTYT, NofObaH Ta M30p%KM M TeOpujcKo pallumawbuBabe 
M KPUTUKY, Kao MM, Y YBOAHOM Jey NOMeHYTY, OL|EHy yCTaBHOCTH. 

CylWITMHCKM pa3i0r IpMMeHbMBOCTM OBakBe Ofpembe y MaTepuju 
[{P2KaBHO-I[PKBeHUX OJHOCA, Be3aH je, Take, 3a UMHEHMLY a ,,MO1OKaj 
UpKBe y [pxKaBM HMje HUMITa Apyro FO NpoM3sBoy UCTOpMjcKor 2*XMBOTA 
WOTMYHOra Hapoya MU [pxKaBe, Te 360r Tora OCHOBY 3a TpaBMHO rve- 
qMulre Ha ofHOCe u3Meby UpKBe M ApxKaBe TpeOa TpaxuTu (ako He Mc- 
KJbyYMBO, a OHO MOTaBMTO) y ucropuju.“* 


5. 3AKOHOJIABHA MHBEHIIWJA (UII. 27. CT. 2.) 


Tlopeg, ,,u1mpoKe nogore“ y nMcawy OBOr 3aKOHa, NaxK/bUBUM pa3- 
MaTpalbeM werose cagspxKuHe yBuha ce u ogpehenu 6poj opurmnanHnx 
ompemaba, Koje cy MposykT ympaBo MoceOHMX MeTalIpaBHUX OKOHOCTU 
U ApywTBeHMx MoTpeba. CynpoTHo mpecahusawy, opurmnantHu 3aKOHO- 
HaBHM 3aXBaT MOpa OATOBOPUTU KaKO HapOHOM, TakO UM yxy BpeMeHa 


34 = Ibid., 184-185. 
35 Uenomum Murposuh, Lpxeeno iipaso, Ipuspenuux, Beorpag 1929, 176. 
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y KOM HacTaje, yKby4uyjyhu u pesujyyMe IpeTXOMHMX 3AKOHCKMX CTatba, 
He CaMO y TOj [paHu mpaBa, Beh HepeTKO M y WeN0M MpaBHOM ToperTKy. 

YrpaBo pa3peliiewe 3aTeueHor jecTe MOTMB y IponMcuBaby ompenbe 
m3 ul. 27 ct. 2 31]B3. Hamme, UMOBHO CTarbe IpKaBa M BePCKMX 3ajeqHu- 
ya Ouno je y MocnepaTHoj JyrocnaByju TewKo moroheHo npommcuma o 
HaljMoHaIMsayvjn mM MpeTBapawy upMBaTHe y ApywiTrBeny cBojmuy.°° 
Oue Cy HUXOBOM IIpwMeHOM IIpeTpiiee BUMIeCTpyKO yMaberbe CBOjUX 
cpeyicTaBa,*’ITO ce Of{pasMo0 M Ha CMatberbe MoryhHocTn 3a ObaBybalbe 
IHUXOBMX PeOBHMX aKTMBHOCTM. Kako 6m ce Moro ycHocTaBuTM dak- 
TMUYKO YKMBare BEPCKMX CNOboOfa, MOpaO ce IIpeTXOFHO paspeliuTM 
IIMTakbe Offy3eTe MMOBMHE. 

Cpricku 3aKoHOfaBall ce OlpesemMo 3a pelliaBatbe OBOr Mpobsema 
WapTMkyiapHoM KoyMduKalyujoM, 3aKoHoM oO Bpahay (pecrutyynjn) 
MMOBMHe IpKBaMa M BepcKMM 3ajeqHMyama u3 2006,** mo je TexHMKa 3a 
KOjy Ce, OF, ApxKaBa y MOCTCcOuUMjaMcTMU4KO] TpancdhopmalMju, ompenenu- 
na jequHo jou PymyHuja, 3aKoHOM M3 2002.7? Mehytu, y Bpeme mucatba 
31B3, Huje 6un0 u3BecHO Kayla he ce yIMHUTM KakaB lerMciaTMBHM 3aXx- 
BaT y TOM IIpaBuy. Crora je 6410 Hy2KHO Makap IIpOBM30pHO OcTaBUTM 
IpeTXoqHuM THTyNapumMa MoryhHoct Kopuuthema ofy3seTe MMOBMHe, 
ITO je yUMHeHO y WiaHy 3akKOHa HaCOB/beHOM ,,3allITUTa MMOBMHE. 


Ha Taj HadMH ce MaTepvjanHMu NMoNox*Kaj UpKaBa OjayaBa UM CTBapajy 
ce IIpeqycioBM 3a HMXOBO yCIlelWIHO JemoBatbe, MOWITO duHaHcMjcKa 
o6e36ehenoct omoryhasa Behy camoctamHOCT of {pxaBHe nomohu (yak 
TO Uckby4etba ToTpebe 3a HOM), a y UCTO BpeMe 6obu MOMO%*Kaj 10 mM- 
Talby eHe Capajiipe Ca [[prKaBOM ,,y OCTBAapMBalby ONWITer FOOpa mM 3aje- 
WHMUKOr MHTepeca’. 360r Tora oBa Ofpeq6a Moxe Ja UpescTaByba TAKy 


36 Oso ce mpe cBera ofHOCcH Ha 3aKOH 0 arpapHoj pepopmn u KonoHUsanju, Caybenu 
mucin PJ, 6p. 64/45, Caynbenu nuciit PHP], Op. 16/46, 24/46, 99/46,101/47, 105/48, 
4/51, 19/51, 42 u 43/51, 21/56, http://demo.paragraf.rs/demo/combined/Old/t/ t2004_03/ 
03_0125.htm, upuctynmexo 1. Maja 2020. u Ha 3aKoH O HaljMOHaIMsalnjn HajamHUx 
3rpagja “ rpabepmuckor 3emmuutra, Cayxbenu nucia PHP], 6p. 52/58, 3/59 - ucmp., 
24/59, 24/61, 1/63, u Cayxbenu nucii C®P], 6p. 30/67, http://demo.paragraf.rs/demo/ 
combined/Old/t/t2002_10/t10_0017.htm, upuctymmexo 1. maja 2020. 


37 Ilpumepa pagu, CIIL je ocrana ca 30 myta Mame pacrionoxKUBUX CpeycTaBa HaKOH 
3aKOHCKMX pedopmn, Bug. C. ABpamosuh, 20, pu. 36. 


38 3a eo TeKcT 3aKoHa BU. 3aKOH O Bpahawy (pectuTyyMju) MMOBMHe UpKBaMa M 
BePCKMM 3ajeqHuIama, Ciyxbenu inacuux Op. 46/2006, http://www.restitucija.gov. 
rs/doc/zakoni/Zakon%200%20vracanju%20(Restituciji) %20imovine%20crkvama%20 
i%20verskim %20zajednicama%20(2006)_2.pdf, mpuctytmeHo 1. Maja 2020. 


39 3a Bue 0 MpobmemaTuIM pectuTyuMje UpKBeHe MMoBMHe y PymyHuju, Bugz. Emdd 
Veress, Post-Communist Restitution of the Nationalized Reformed and Roman 
Catholic Church Property in Romania, Acta Univ. Sapientiae, Legal Studies, 7, 1/2018, 
109-121 http://www.acta.sapientia.ro/acta-legal/C7-1/legal71-07.pdf, upucrynmexHo 
1. maja 2020. 
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cllararha CBX TeOpeTMYapa KOjM 3acTyMajy CMCTeM OfBajaba UpKBe OF 
apKaBe, 6e3 o63upa Ha HerOB NOTOHM KBanMduKaTus (fa mM je upuija- 
TeybCKa Tj. KOOMepaTMBHa HeOCMMoHMja WIM Mak CTpora/awuka alico- 
iyTHa opBojenoct).*° 


6. YMECTO 3AKJbYYUKA: 
YCHEMHOCT CUHTETU3MA Y 30B3 
HbDETOBO IIPOIMPMBATBE 


IIlpomatpate nojeyquHnx oppenqaba 31[B3 u wHuxosor ,,npaBHor 10- 
pekia“ oKa3aj0 je pas3HOBPCHOCT yTMaja Ha HUXOBy PopMyzalMjy u 
caypxuuy. HapaBHo, merope oOpabhene ofpenbe u Ipuka3aH OfHOC ca 
)Ppyt'uM HOpMaMa HMIcy MCKbydIMB ciy4aj. One cy camo y3eTe Kao TIpi- 
MepM 3a OMMTa WpaBMiyia TpaHclimaHTalyMje pasiM4aMTux KBalIMTeta, yT- 
nejjakbha Ha WpespaTHa WpaBHa WpaBMyia, KAO UM Ha KpeMpakhe, yCOBHO 
pedeHo, OpurmuamHux oppeq6u. Myorobpojxu Apyru upMMepu, u3 KojMx 
cy ce MOIIM YBMJeETM MCTU IIpMHIMIM WOMymaBatba WpaBHMx lpa3sHMHa, 
Mory ce Hahu wmpom osor 3akona. 

CBe OBO CilyKM KaO JOKa3 CMHTe3HOr MIpMcTyla pM uspanM oBe 
KOAMuKayMje, KAO MOCMeAMIe TeKIU 3AKOHOMMCHa 3a CTBapatbeM jeji- 
HOF OMUITer, KPpOBHOr UpaBHor akTa. OH 6u cay[pxKao TemMewbHa Hayena 
Ip>KaBHO-IPKBeHMX OfHOCa, POpMasHe M MaTepMjamHe ycmoBe pernc- 
Tpaljwje UpKaBa M BepCKMX 3ajeqHUlla, Te pasMaTpao MoceOHa UMTatba, 
rye Ou ce TO MOKa3a/I0 KaO Hy2KHO (Kao 10 nMTawy Kopuuthera Hepec- 
TUTyMcaHe MMoBMHe). Vi FoK ce y ONMITMM OfpeqOama OUNTIeqHO BUA 
He camo yTuuaj, Beh mw HajaMcTujm ObmMK TpaHcniaHTMpawa u3 Meby- 
HapogHor mpaBa, Beh mpolec perucrpaumje moKasyje Behe ofcTynatwe 
Of, TakBe TeHJeHUMje MU ,,yKpajalbe* mpecalhenor m0 concTBeHOj Mepm. 
Ypehete UMOBMHCKMX IIMTakha M MOcpeqjHO KBasIM@UKOBarbe YcTaBOM 
IIPOK/aMOBaHe ,,CBETOBHOCTM BPM Ce MaXOM M3BOpHO MIM Mo3M- 
BalbeM Ha paHja paBHa lpaBMia. 

Yupkoc OBOj pasHOposHOcTH, 3aKOH MpefcTaByba TEXHMUYKM COMMI- 
HY Koqudukalyjy, HamuK Ha CBOje eBporicKe y3ope. PasnmunTu MeToAM 
IIPMMeHbeHM Y eTOBOM CacTaBbalby He yHOce Heckslay, UsMehy oppenou 
— KaO CMCTeM HOpMM OH byHKUMOHMIUe 6e3 CyBUIIHOCTU UM KOHTpayUK- 
yyja. [Ipemya ce Moe pactipaBybaTu O MOJeCHOCTM Cpey[cTaBa Koja 3aKOH 
KOPMCTM pag OCTBaperba CBOjux IMbeBa. To je nMTatbe 0 KoMe 6x 611710 
upukslayqHuje pacupaBatn de lege ferenda. 


40 3a cnwuny apryMentaynjy Bug. Esrenuje B. Cnexropcxu, Jpoaea u ten scusot, 
Cpricka kHKeBHa 3anpyra, Beorpag 1933, 192; Kocra hypuh, LipKea u gpsxaea ito- 
60gom iiuiatea o ogeajatey upKee u gpxaee, beorpay 1923. 
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Kaga je yrspheno ura je cBe y3eTo y o63up y Kpempaty OBor HOMO- 
TEXHMYKOF CHOja, Bayba pa3MOTPUTM HeTOBy OAPXMBOCT. Ona ce HajOorbe 
MOxe eHUTM uMajyhu y Buy OfHOC MpeMa U3MeHaMa MM JOIyHaMa 3a- 
KOHa y HallleM lipaBy, KOjm je UpMAM4HO penakcupaH. Tako, utmeHna 
[ja jeaH 3aKOH Bax 6e3 MHTepBeHIMja y CBOM TeKcTy 13 roqMHa HaKOH 
JOHOIMea CBEOUN O HeEFOBOM KBa/sIMTeTY. 

Jlambe, camu cy6jeKTu KOjMx ce OBaj 3aKOH HajBMlle Tue, UpKBe M 
Bepcke 3ajeqHuie (pe CBUX TpaqMIMOHaHe), AKTMBHO Cy JONpMHocn- 
mM “3paqu camor Texcta.*!To je mwMamo 3a NocmeqMuy fa ce Ta petlera 
He JOXKUBbaBajy KaO HEIIpMjarecKa MU HaMeTHYTa (MOMyT OHMX M3 3a- 
KoHa M3 1953. u 1977. ronmuHe), Beh KaO KOHAYHO yCIIOCTaBbakbe OfTo- 
Bapajyher IpaBHOr OKBUpa 3a HMXOBO [[eOBakbe M pa3sBMijakbe BePCKUX 
pasa m cno6oga.? 

Hajnocze, 3aKoH je ofomeo uM jeqHOM 036MbHOM yfapy: NOcTynky 
mpey YcraBHuM cyyqom Cp6uje y Kome je TpaxkeHo oralllaBate HeycTaB- 
HMM, KaKO ljemora 3aKOHa, TaKO MU MOceOHMX HeroBux ofpepaba. CnopHa 
je Ovuna BenuKka BehuHa ycBOjeHMX KOHIelaTa: KOOMepaTMBHa O[BOje- 
HOCT, BepCKa HacTaBa y IKO/IaMa, ,,.[MMCKPUMMHaTOpHOCT  MOcTylkKa pe- 
IMcTpaliMje, CouMjatHa JaBakba 3a CBellITeHMKe, OorociyxKerba y jaBHUM 
ycTaHosama...*? Oun cy, unak, mpeg, YcraBHMM CyJOM ycrewHo op6pare- 
HU, Tako fa 3L]B3 HacraByba Jja BaxKM Y UCTOM OOIMKy M aac, Kao HeO- 
NXOfHa KOAMUPUKalMja [[p¥KaBHO-pKBeHOr MpaBa. M3 opora ce ja 3aKby- 
4MTN [Ja je, Mako HUuje O“0 yHuBep3amHO puxBahen y Teopuju, 3aKoH 
ullak pomao Kpos jypugmwaky Cyuny u Xapn6py, 1 To Herakuyt.4 

CMHTeTM3MOM MeTOa MOMyHaBalba T1paBHMX lipasHMHa y 3aKOHy 
OCTBapeHM cy 3HaTHM pesyitatu. Mehytum, TakaB CMHTeTM3aM Ce, Ha- 
pounto de lege ferenda, Moxe cmatpaTu kpwuMm. Hamme, ropopehn u mn- 
uyhu 0 cray pKaBHO-UPKBeHOr IIpaBa y MOMeHTY IIpMcTylatba u3pa- 
aM Kkoyudukayje, Jeo Halle WpaBHMKe emMTe HaryalaBa Jja je 3aTeueHa 
roroso tabula rasa.*° IIpeunsuuje: 0 Tome a ce oBa rpaHa MpaBa pa3- 


41 Sima Avramovi¢, Three Important Themes in Legal Regulation of the State-Church 
Relationship, in Bogoljub Sijakovié (ed.), Legal position of Churches and Religious 
Communities in Montenegro Today, Bonafides, Niksi¢, 2009, 50. 


42 [Ilocroje u cynporHu mpmmMepu y Hallloj 3aKOHOJaBHOj Mpakcu: TpayuiMonamHe 
UPKBe M BepcKe 3ajeqfHULe Cy HeraTMBHO pearoBasle Ha HajaBeHe U3MeHe MpOryHe 
3akoua 0 Bpahamy (pecturyumju) upKBeHe MMoBMHe M3 2011, OKO KOjMx HVCy KOH- 
cymtosaue: http://spc.rs/sr/obaveshtenje_tradicionalnih_crkava_verskih_zajednica_u 
srbiji_sa_ konferencije_za_novinare_u, upuctynmexo 1. maja 2020. 





43 IIpaeéo, sepa, xynitypa, 109-187. 


44 Ha mehynapopHom many, To ce ornefa u y wnmeHuIN fa CpOuja Huje usry6una HM 
jenaH ciy4aj npey Espomckum cyfoM 3a sbyACKa WpaBa 360r Kpuiera 7. 9. EKJDII, 
https://www.vk.sud.rs/sr-lat/presude-protiv-srbije, upuctytbexo 1. Maja 2020. 


45 Hnp. S. Avramovic, 50. 
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Bujalla MaXOM IO, YTULajem WpaBHe TpaHciimanTalMje ycrey, WTypoctTn 
noMahux mpaBHux y3opa. JJoK ce OBO MOxKe y3eTM KaO Ta4HO, YKOMMKO 
ce Ha yMy MMajy IpeypaTHu Mpormcu, To ce He Moxe pehu u 3a IpaBHy 
teopujy. Merapopuuku, Ty 6u ce mpe Morzo pehn ya je nocrojehu jypu- 
CIIPyHeHTCKM pa3Boj eKlesujacTMukor MpaBa ,,10 ciyyajy (...) samycrTeo™. 
BpaTuBuim ce nMcuMMa c Wo“eTKa XX Beka, Hasla3MMoO la je HUXOBO 6a- 
Bybee OFHOCMMa [pKaBe MU IpkKBe MU IPpKBeHAM WpaBOM YOIIMITe TaleKo 
Hajula3M10 OKBMpe yHOCHMYKOF WITMBa UM aHamM3e NOcTojehux mponnca; 
OHM Cy, y MHOFO Yemy, OuM McHpex, M0 CBOjMM CXBaTalbMMa M O/HOCY Ha 
nomahe, Kao M Ha eBPOMCKO 3aKOHOMaBCTBO. 

IIpumepa pagn, esleMeHTe JJaHallirer CUCTeMa KOOIepaTMBHe OLBOje- 
HOCTM, MOXKEMO cpecTu y HelITO Apykuujem oOmuKy Koz Cnektopcxor y 
oOMKy cucTeMa [pxKaBHe MoTHOpe, 3a Koju nme: ,,][prxKaBHa ToTMOpa 
I[PKBe CacTOjM Ce y TOME IITO [pxKaBa He 3aa3M y JOrMaTe M KaHOHe, a7 
uyBa IpaBo Hafj3opa Haji Cll07balllHOM CTPaHOM UPKBeHOT 2%KMBOTA Mi (...) 
ue UpkKBaMa Ha CyCpeT y OCTBAapUBabbhy IHUXOBUX BeEPCKMX 3apataka. “4° 

Huxogum Munati, uctakKHyTM CplicKM KaHOHMCTa, CMaTpa Jja cy Dp- 
*KaBa VM UPKBa ,,CBaKa 3a CeOe CaMOCTasIHe M He3saBMICHe Y CBOMe KPpyry’; 
a [ja HuxoBa MehycoOua UHTepakUMja Moxe OMTM CaMO OMHOC ,,y3ajaM- 
HOF NOTHOMaratha M y3ajaMHOr OryHaBatsa (...) pan jeque Behe, omhe 
UMjerbe, pay BpeMenutor uM BjeaHor OOpa yoBeKa. “47 

V3 Tora BUAUMO a, Wopey CBUX MOMeHYTUX MeTOa Y 3AaKOHONMII- 
YeBO} CMHTe3M, HUje Ha OfMeT, pM M3pagqu Hexor Oypyher 3akoua, yBa- 
X%KUTM MU MMU berha panvje IpaBHe Teopuje, MOLITO ce ylIpaBo y Oj MOry 
KPMTM pelllerha 3a COKeHA MUTarba eKe3sMjacTu4Kor WpaBa. A KaKO ce 
Halli Ipoctopu 6e3 cyMmbe Hasla3e y Nepmony Lnenrmepose ,,upyre pe- 
MMrMosHOcTM’, Tj. XabepMacoBe ,,MOCT-cekyapHOCTU™ M3BecHO je fa he 
3Hadaj TUX MMW bea OuTu cBe Behu. 
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Dorde STEPIC* 


METHODS OF FILLING LEGAL GAPS: 
THE RELATIONSHIP BETWEEN THE STATE AND 
THE CHURCH IN THE SERBIAN LAW ON CHURCHES 
AND RELIGIOUS COMMUNITIES 


Summary 


The question of the relationship between the state and the church in European 
law has been of great relevance since the first time these two most important 
forms of human association began to aspire to the regulation of the same spheres 
of social activity. The essence of these relations is one of the central issues as a fo- 
rum externum of ecclesiastical law, and as such has been the subject of much con- 
troversy in theory. After decades of substantial legal gaps, it was only twenty years 
ago that the need for state-church law to be regulated by a comprehensive codi- 
fication emerged again. As a result of these efforts, the Serbian Law on Churches 
and Religious Communities of 2006 was created. In drafting this legal text, the 
most expedient way of filling the said legal gap was sought: whether to reach for 
completely original solutions that carry the risk of any new legal institute; take 
legal transplantation from related legal systems; or turn to the interrupted de- 
velopment of this branch of law in Serbia / KSCS / Kingdom of Yugoslavia, from 
the beginning of the 20" century. The purpose of this paper is to show that the 
lawmaker has begun to synthesize these methods, to evaluate the nomotechnical 
validity of the law, and to provide insight into the prospects for the development 
of state-church legislation. 
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Apucrug, TEOTOPMTEC 
KOHUEINT IIPABA Y TPEBHOM EIMIITY* 


mpepog “ yon: Anbena B. YOJIOBMh** 


YBOU 


Apuctuy Teonopumec pobexu je 1911. roquue y bpuceny. 3appuimo je 
cTyquje uctopuje (1937), dunosoduje (1938) u opujentamuctuxe (1939) 
ca HajBMuMM oeHama. Ha nogctpexk /Kaxka IImpena, ycmepno je cBoja Mc- 
TpakuBalba Ka IpoydaBalby paBa M MHCTMTyWMja crapor Erunra. Viaxo 
je HYIM Hus ToqMHa MOpao fla pay y cpey{Ho}] WKONIM, Halao je BpeMe- 
Ha M HauMHa Ja ce Jjaybe ycaBpuiaBa. HactraBmo je WIKONOBarbe, Moxahao 
Kypcese y Ilapu3y, Ha Cop6ouu u Konex a Dpauc (Collége de France), 
a 6u 1958. ronmue Ha YHuBepsutety y bpucemy crekao JoKTopat u3 06- 
actu McTOuHaKe Pusonoruje U UcTOpvije HaKOH ITO je MpeseHTOBaO 
CBOjy Te3y O XPOHOJIONIKOM pefly IpaBHMx crema “3 KapHaka. Hakou jeq- 
Hor 6opaBKa y Oxcdopay, rie je paguo mpodecop Uepxu, Teozopuyec je 
1962. roquHe FOOnuo0 Harpagy 3a CBOje HOBO Je710, HOA, HacmoBoM ,,CaBeT 
TpMecTopMye M Herow OFHOC MpeMa CYACKMM OpraHUsalyMjama Of, Kpaja 
Crapor Ljapcrsa yo Kpaja Hogor Llapcrsa*. 

Visa6pau je 3a npefapaya 1964, a 1966. roquHe Moctao je Ipodecop 
Yuusepsuteta y Bpuceny, rye je 40 1980. roqmHe pp>Kao HacTaBy M3 yCKO 


¥ VsBopHo o6jaBmexno Kao Aristide Théodorides, ,,.The Concept of Law in Ancient 
Egypt’, J. R. Harris (ed.), The Legacy of Egypt, Oxford University Press, Oxford 1971?, 
291-323. 


** — CryjeHT uppe rogmue IIpasuor d@akyitera YuuBepsuteta y Beorpany; 


colovic6andjela@gmail.com 
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cilelUjaiM30BaHUx WpefjMeTa KaO WTO Cy erMMaTCKM je3MK, KONTCKM je- 
3K, eTMMaTCKe MHCTUTYUMje, BexOe U3 erumaTcKor MpaBa, uty. IloctaB- 
wim mpodecop emepuityc 1981. roquue, Ha 6benrujcKom BucoKOLIKOACKOM 
MCTUTYTY WoOYeO je Ja APM Kypc erMMaTCKOr jesuKa M YMBUMTIUBZaINje, 
KOjM je UpaTvo BemuKu 6poj cryuanatia. 

Pan, mpodecopa Teogopupeca IpBeHCTBeHO je MMaO 3a Mb fa T10- 
KaKe KakO Cy CTAHOBHMIM WoiMHe Huma, O7aKO TIpWKka3uBaHu Kao 
CYIWITMUHCKM peNMIMo3HU YTU, CKNOHU BepoBalby y Marujy M puTyasie, 
IIpoM3BeM UMTaB HU3 JOKYMeHaTa IpaBHOr KapaktTepa, Kao ITO Cy yro- 
BOpM, Talluje, TecTaMeHTU... BepoBao je M TOKa3sMBao [ja TO WTO Ce IpaB- 
He KaTeropuuje Hy2KHO He NOKMallajy Ca OHMMa KOje MM JaHac Mo3Hajemo, 
HUMOWITO He 3HadM Ja HUCy MocTojane. Vicrurao je noTpeby wa ce FeTab- 
HO Ca hUMa YINO3HaAMO VM ja WPOHUKHEMO Y KHUXOBY JIOTMKY. 

Cappemenuyu mpodecopa Teogopuyeca Takohe uctuuy meroBy M0c- 
BeheHocT “4 MuHyyMo3sHOCT y upupehuBawy TeKcToBa 3a ObjaBbuBakee, 
Koje je Fopahusao u npempaBmao MHOrO IyTa, yHocehu HeomxogHe [e- 
Taybe MU Bogehu O ToMe ,,elICKy~ MpelMcky ca ulaHOBMMa ypeqHMUTaBa. 

Ilopey tora, WUBUIM Cy Ce M HeTOBOM TOBOpHMyKOM yMehy. V3ma- 
rao je cBoje upeje ca crpauthy, obpahajyhu ce ayquropujymy MohuuM, 
YBep/bUBMM I71acoM Koj je WpaheH KapaKTepMCTM4HOM TecTUKyalujoM. 
Kay roy 6m uckpcna MpumMka, UcKOpuicTuo 6u je Ja McTakHe cTapoern- 
llaTCKe BpeqHOCTU: Mopeplak, UCTMHy UM WpaByy, Koje cy Papaonu Mopamu 
UMaTM Ha yMy. 

pao je 6pojHa mpeyaBaha uM KypceBe Ha IpecTwKHMM yHMBep- 
3UTeTUMa Y UMHOCTpaHcTBy, a 6u0 je YM wiaH BUIe yipyKerba, CapawqHuk 
HeKOMMKO YacorMca, a TakOhe M yuecHUK MHOTOOpojHux KoHdepenynja. 
Kao Haj3HayajHyju, Moxa ce MoxKe UcTahu Heros aHTaxKMaH y YacomMcy 
Revue Internationale des Droits de [Antiquite (R. I. D. A.) y anjem je Ha- 
yuHOM caBeTy 610 of 1965, a jeqaH of AMpeKTopa Moctao 1978. roquHe, 
najyhu yecTo u caM BeoMa BpefHe IIpwiore, cBe JO cBoje cmpTu y Pebpy- 
apy 1994. roguue. 

Viako je wiaHak Kojm ciegqu objaBmen 1971. roquHe, moctoje jaKu 
pa3103M U3 KOjMx *KeIMMO fa Ta WpwOmmxKumMo Fomahoj untranauKoj ny6- 
mun. YIPKOC pelaTMBHOj CTapOcTu, OBaj pay] M Wawbe mpeycraBya jeyqan 
Of HajBaxKHVjUx akaJJeMCKMX TEKCTOBa M3 OOMACTM CTapoerMmarTcKor Mpa- 
Ba M KOpMCcTM ce Kao OOaBe3Ha MTepaTypa Ha MHOTMM yIveqHMM yHM- 
Bep3UTeTUMa Ha KOjMMa Ce IIpaBo UsydaBa. 
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Aristide THEODORIDES 


THE CONCEPT OF LAW IN ANCIENT EGYPT! 


In daring to speak of ‘law’ in ancient Egypt one tends to lay oneself 
open to a number of criticisms. In the opinion of some authorities it is 
nonsense to talk of law before it was elaborated by the Romans, and this 
view, which holds for the whole of the ancient Orient, applies particularly 
to Egypt owing to the lack of documentary evidence. We have, after all, 
collections of Sumerian, Akkadian, Hittite, and Neo-Babylonian laws—but 
nothing of the kind from Egypt. Even documents relating to legal practice 
are rare, and the few traces that are preserved are in religious contexts, thus 
encouraging the theory, so dear to sociologists, of the progressive désacral- 
isation of institutions, a process completed only in the classical era. Moreo- 
ver, in their legal deeds the Egyptians use everyday language with the addi- 
tion of only a few technical terms, and even these had several applications 
and were frequently imprecise, giving rise to suspicion of a lack of clarity 
in their concepts. The problem is thus, in short, to determine whether they 
had really progressed beyond a vague legal empiricism. 


In reply it must be said that if Egypt ever went through the stages 
which ethnologists call ‘tribal and ‘gentilic, she had certainly passed out 
of them by the time she entered upon the historical era at the beginning 
of the third millennium sB.c. The social and administrative system then 
encountered in the Nile valley is based on the family and even on the indi- 
vidual, and, as far as institutions are concerned, there is developing at the 
same time a strong civil organization. 

This organization existed at an early period. To realize this, one has 
only to refer to the Palermo Stone, which proves that from the dawn of the 


1 In the present chapter I have tried to give an over-all picture of the legal and judicial 
institutions of ancient Egypt and their evolution, having regard to the historical back- 
ground and endeavouring wherever possible to include and analyse extracts from 
actual documents. A more detailed study of the law of the Old Kingdom is to be 
found in J. Pirenne, Histoire des institutions et du droit privé de lancienne Egypte, 
and a systematic account of the material, with a precise chronological summary of 
the sources, in the various works of Erwin Seidl dealing with pharaonic Egypt (see 
the Bibliography). In the following notes, RIDA — Revue internationale des droits de 
lantiquité. 
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Apuctrug, TEOTOPUTEC 


KOHUENT IPABA Y TPEBHOM ErMIITy! 


Kayla ce OcMe7M {a TOBOpM O ,,upaBy y WpeBHom Erunry, wosexk ce 
o6m4HO M3iaxKe 6pojHuM KpuTuKama. Ilo Muuibewy HeEKMX ayTOpuTeTa, 
6ecmucieHo je IpwyaTu O WpaBy pe Hero WTO cy ra paspayuain Pummba- 
HU, a OBaj CTAB, KOjM Ce OMHOCM Ha UMTAB TpeBHU OpujeHT, HapounTo ce 
upumewyje Ha Erumat 360r MathKa JoKyMeutTapue rpabe. Ha xpajy Kpaje- 
Ba, MMaMO 30MpKe CyMepCKMX, aKaJ}CKMX, XCTUTCKMX MU HOBOBAaBMJIOHCKMX 
3aKOHA, a/IM HUIWITAa CAMYHO TOMe M3 Erumra. Uak cy “ JOKyMeHTa Be3saHa 
3a paBHy lpakcy peTKa, a OHO MaO TparoBa ITO je Ca4yBaHO BesaHo je 
3a PeNMIUjCKU KOHTEKCT, LITO MOApxKaBa TeOpyijy — TaKO Apary couMozo- 
3MMa O IIporpecuMBHOj ecakpamusallMju UHCTUTYUMja, Wpowecy KoOjM je 
WOBpleH TeK y KiacM4Hoj epu. IIrasmure, y cBojuM npaBHUuM JOKyMeH- 
TuMa ErmumhaHu Kopiuicte CBaKOJHEBHM je3MK y3 JOaTaK CaMO HeKOIMKO 
CTpy4HuUx TepMMHa, a Yak M TM TepMMHM MMajy 10 HeKOMKO ynoTpeba u 
yecTO Cy HellpelM3Hu, u3sa3uBajyhu cyMHy ja HMXOBM KOHUelnTu HMCy 
6unu jacuu. Crora je mpo6mem, yKpaTKO peyeHo, yTBPAMTM fa mM cy 3a- 
ucTa ipeBasulin HeKu 6a3M4HU, HefepuHUcaHM NpaBHM eMuMpu3saM. 


Y ofTosop Ha OBO Mopamo pehy ja, ako je ErumaT ukayja uM Mpoma3sno 
Kpo3 dase KOje eTHONO3M Ha3MBajy ,,IIeMeHCKUM. VM ,,lIem“uhKuM", OH 
je CBaKaKO M3 UX Msalllao JO BpeMeHa Kajja je yao y MCTOpujcKy epy 
moueTKoM Tpeher mumenujyMa w.H.e. J[pyuirBeHu “ ayqMMHucTpaTMuBHMU 
CMCTeM KOjM ce Tajja cpeTao y JommHu Huna nouwpao je Ha NOposMun, 
Ila YaK VM Ha NOjesMHIy, a WTO Ce MHCTUTYHMja Tue, CHaxKHa rpalhancKa 
opraHM3alja Osa je MCTOBpeMeHO y HacTajaby. 


Osa opraHM3ayuja mocTojama je y paHom mepuopy. [la Ou TO cxBa- 
TMO, YOBeK Tpeba camo ja ce ceTu Kamena u3 [lanepmMa kKoju WoKa3yje wa 


1 -Y oBom normaBmy NoKyuiao caM Ja aM jefaH ONWTM IpuKas WpaBHUX M CyACKUX 
MHCTUTYWMja ApeBuor Erunra u HMxo0B pa3sBoj, uMajyhu Ha ymy MUcTOpMjcKy 03a- 
auHy “ Tpygehu ce rye roy je To Moryhe ya fam mM aHanu3sMpamM OfIOMKe M3 ay- 
TeHTMYHUX FOKyMenata. Jleramuuja cTypuja WpaBa y CrapoM KpasbeBCcTBy MoxKe 
ce Hahu y J. Pirenne, Histoire des Institutions et du Droit privé de l'Ancienne Egypte, 
a CMCTeMaTCKM IpMka3 paBa Ca NpelM3HUM XPOHOMOWIKMM MpermeyqomM u3Bopa y 
pa3HuM jemmuma Eppuua 3ajqna (Erwin Seidl) koja ce 6aBe Erumrom y q06a dapao- 
Ha (Bugetu Bu6muorpadujy). Y HamomeHama y HacTaBKy Texcta, Ouhe Kopumhena 
cxpahenuyja RIDA= Revue Internationale des Droits de lantiquité. 
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historical period the Egyptian administration recorded, for instance, the 
annual level of the Nile flood, and that, as well as the census of population, 
a biennial census ‘of gold and fields’ was made, at least from the Second 
Dynasty onwards. What does this imply, if not that the transfer of both 
personal and landed property from one owner to another was considera- 
ble, and that private property must therefore have existed ? 


From the evidence of documents of legal practice, so often damaged 
and handed down in an incomplete form in funerary inscriptions, it thus 
appears that private property did indeed exist, that it was transferable, and 
further that there was real equality between man and wife in the eyes of 
the law. Children were supposed to inherit an equal share of their parents’ 
estate, unless the latter had made other dispositions, for the practice of 
making a will was known. A wife was not her husband’s legal heir, but she 
could be made his legatee, and provision could be made for legacies to 
third parties. 


The state guaranteed the execution of deeds of conveyance by reg- 
istering them, as is shown for example by the document called ‘the con- 
tract for the sale of a small house’ (in the pyramid city of Khufu (Cheops) 
of the early Fourth Dynasty). This I should prefer to regard as evidence 
of a legal dispute following upon the sale, and such an interpretation 
would give additional support to the view that, from the Old Kingdom, 
sale in Egypt could be by consent.’ If the plaintiff had in his posses- 
sion the order for recovery of the property which established his right 
to it, it is evident that the sale was completed once agreement had been 
reached. Moreover, it should be noted that, despite the inadequacy of 
our documentation, there are clear indications of the bilateral nature of 
such transactions. The Stéle Juridique from Karnak (of the Seventeenth 
Dynasty, c. 1600-1570 B.c.) reveals that at that period the parties con- 
cerned were given a year to fulfil their obligations, with the possibility of 
requesting a renewal of the time allowed. 


The Fourth Dynasty contract had been prepared before the local 
council, which had registered it, and in the presence of several witnesses, 
all ordinary people, principally artisans, who therefore enjoyed full civ- 
il rights. Workers were, indeed, respected and remunerated, and a doc- 
ument shows that even a queen of the glorious Fourth Dynasty had paid 
those who constructed her tomb. 


2 J. Pirenne, Histoire des institutions, ii, pp. 293 f.; Archives @histoire du droit oriental, i 
(1937), 9-11. 
3 A. Théodoridés, RIDA ix (1962), 102-15. 
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je Of, camor ToveTKa MCTOpMjcKor NepMoyja erMmaTcKa aMMHMCTpayuja 
6elexkusia, Ha IpMMep, TOAMUIHM HUBO M3IMBarba Husa u ga je noper 
MlOMMCca CTaHOBHMIITBAa CBake [pyre roqMHe CauaBaH MOMMC ,,31aTa 
moma’, Oapem og J[pyre AuHacTHje a Hafame. He cyrepuute 1M OBO fa je 
IIpeHoc MoKpeTHe MU HeMoKpeTHe MMOBMHeE Ca jeqHOr BIACHUKa Ha Apyror 
6uo 3HauajaH, Te fa je CTora MOpasia NOcTOjaTu MpMBaTHa CBOjuHa? 

Ha OcHOBy 0Ka3a M3 JOKyMeHTOBaHe IIpaBHe IIpakKce, TaKO decTO 
omTeheHux u WpeHOuleHUx y HeMOTIyHO] opmnu y NorpeOHMM HaTIIMcn- 
Ma, M3rvlefa a je IpuBaTHa CBOjMHa 3aMcTa MocToOjana, fa je Ova MpeHo- 
cuBa, Te, Jabe, la je WOcTOjaa CTBapHa jeqHakocT u3Mebhy my>Ka Ml %KeHe y 
oumma 3akoua. JJetja je TpeOamo fa Haczeye jetHake JeOBe posMTecKor 
MMatba, U3y3eB AKO Cy NOTOHM HallpaBMiM Apyraiujy paciopery, jep je 
lpakca cauMbaBalba TecTaMeHTa Beh Ousia NosHatTa. Kena Huje Osa 3a- 
KOHCKM HaculeHUK CBO My>Ka, asi je MOI7Ia HOOMTM Jerat, a More cy Ja 
ce qofajy ompen6e wa ce ocTaBy merat u Tpehum mmyMMa. 


[pxKaBpa je rapaHToBalla M3Bpllewe TallMja TaKO WTO Mx je perMc- 
TpoBasla, KaO WTO ce BUZM U3 IpMMepa JOKyMeHTa Ha3BaHOr ,, YroBOp 
0 mpopaju kyhuye“ (y komnmekcy nupamuye Kydya (Keortca) ca nouet- 
ka Uetapte AuHactuje). JImaHo 6“x OBO payuje MocMaTpao Kao OKa3 
UpaBHOr ciopa KojM je yclleqMo HaKOH poffaje, a TakBO TyMayerbe Ou 
OLaTHO NospxKaNo cTaB fa je Of BpemMeHa Crapor KpabeBcTBa Mpopaja 
y Erumry morna ya ce o6aByba y3 carmacuoct.? Axo je TyKM7all y CBOM 
moceyly uMao Hapefby 3a MoBpahaj MMoBMHe KOjOM Ce ycTaHOB/baBaslo 
HheTOBO IIpaBO Ha TY MMOBMHY, OUMTMeqHO je Ba je Mpofaja Oua OKOH- 
yaHa 10 MocTM3amHy AoroBopa. IlTrapuute, Tpe6a HanoMeHyTM Ja, yup- 
KOC HeafleKBaTHOCTM Hallie JOKyMeHTallMje, MOCTOje jacHe MHAUKalMje 0 
OunaTepanHoj upuposu TakBux TpaHcaKkyuja. Stele Juridique uz KapHaka 
(Ceqamuaecta qMHactTuja, oKO 1600-1580. 1.H.e.) oTKpmBa Ja je y TOM Ie- 
PuOLy OMHOCHMM CTpaHKaMa OCTaB/baHO TOMHY MaHa jja UcilyHe CBOje 
o6aBese, y3 MoryhHocT fla 3aTparKe TIpofly2KeTak Tor BpeMeHa.? 


Yropop m3 BpemeHa UetTspte WMHacTuje caueH je pes, 7OKaqHMuM 
CaBeTOM KOjM ra je perucTpoBao M TO y IpMcycTBy HeKOMMKO cBepOKa, 
KOjM cy CBM OMIM OOMYHM YAM, yrMaBHOM 3aHaTIMje, M KOju cy, Upe- 
Ma TOMe, y NOTIYHOCTM yxKMBaM rpahaHcka mpaBa. PayHuun cy 3aucta 
61M NOUITOBaHM M FoOujanm cy HakHaply 3a CBOj pay, a jeqaH FOKyMeHT 
WoKa3yje fa je Wak M jeyqHa Kpawbula M3 claBHe UeTBpTe AMHacTHje T7a- 
TWIa OHMMa KOjM cy carpaqMin wHeHy rTpooHNLy. 


2 J. Pirenne, Histoire des institutions, ii, pp. 293 f.; Archives d‘histoire du droit oriental, i 
(1937), 9-11. 
3 A. Théodoridés, RIDA ix (1962), 102-15. 
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Again in the same dynasty, an important individual named Heti made 
a will (or, more literally, gave out an ‘order’ from his ‘living mouth), ex- 
pressing himself in the following terms (Urk. i. 162 f.): 


As for all my children, truly, that which I have constituted for them, as 
assets of which they shall enjoy the usufruct, I have not granted any of them 
the right to dispose of his (share), as a gift or in consideration of payment (?) 
... an exception being made for the son he may have and to whom he shall 
transfer (it). They are to act under my eldest son’s authority as they would 
act with regard to their own property; for I have appointed an heir against 
the day—the latest possible—when I shall go to the West. 

These funerary priests who shall act under his authority, he shall call 
upon them for my funerary offering each day and on (such-and-such) fes- 
tivals ..., but I have not granted him the right to require of them any ser- 
vice whatever, other than the funerary offering (which shall be made) for me 
each day ... 


We gather that the author of the will is turning property, the source 
of which he does not reveal, into an endowment to provide for his mor- 
tuary cult. Some of his contemporaries made contractual agreements with 
priests, but Heti wishes to avoid letting any part of the endowment’s rev- 
enues be lost to his heirs. This is why he makes his children into a family 
syndicate, placed, as a consequence of his dispositions, under the author- 
ity of his eldest son, who is to administer the estate. The deed of founda- 
tion makes it clear that each member of the said syndicate will himself 
receive only the revenue from this estate, which has been made indivisible 
in perpetuity. 

The founder transfers the property in question to an association of 
individuals, but it is evident none the less that the association is conceived 
as such and that it has its own legal personality. The same is true also 
of temples, whose estates are regarded as belonging to the gods to whom 
they are dedicated and which may be represented at law. And so it is too 
with the state, which we see, for example, paying out revenues allocated 
for religious purposes that are a perpetual charge on government assets. 
As the beneficiaries from these incomes can dispose of them in various 
ways, we are faced at this early date with a remarkable system of credit. 


However, from the Fourth Dynasty precisely there was a change 
in the concept of royal power. The king had become the head of a very 
strong centralized government, the machinery and regulation of which 
(the ladder of promotion, the hierarchy of officials), by the very fact of 
their existence, inhibited any tendency he might have to act arbitrarily. 


4 J. Pirenne, Histoire des institutions, ii, pp. 327 f.; G. Thausing, Wiener Zeitschrift fiir 
die Kunde des Morgenlandes, li (1948), 14-20. 
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Y Bpeme Te vMcTe WMHacTuje, ONeT, jeqaH BaxkaH NojeqMHaly TO MMeHy 
XeTu caumHMo je TecTaMeHT (uM 6yKBamHMje, 13/,a0 je ,,Hapeherwe” Bracru- 
TOM 5,29KMBOM peujy’), U3jallibaBajyhu ce Ha cnegehu Haun (Urk. i. 162 f.): 


Ilo ce T14e CBe MOje elle, 3aMCTa, OHO ITO CaM ja CTBOPMO 3a HMX, 
Kao Wo6pa unje he nmoqope OHM yxKUBATH, ja He JajeM HUKOMe Of] HUX IIpa- 
BO Ja pactiomaxKe CBOjMM (jje710M) KaO TIOK/IOHOM WIM y Be3M Ca eBeHTYyas- 
HMM Ustahatbeom (?)... ca M3y3eTKOM cuHa Kora he Moxa uMaTu u KoMe he 
upeHetu (To). Onn Tpe6a fa MocTynajy HO Hasory Mor HajcTapyjer cuHa 
KaO WTO 6” HOcTyMaiu y OfHOCY Ha BuaCTUTY MMOBUHY; jep ja cam ofpenno 
HacleqHMKa 3a OHaj aH — HajKacHMjm Moryhn - Kaya hy ormhu ua 3anaz. 

Ose cBellTeHuke 3a norpe6 Koju he nocrynaTm 10 HeroBoM Hazory, 
ou he mo3muBatTu 3a Moje MorpeOHe MoHyse CBaKOr JlaHa Mf Ha (Te u Te) mpa3- 
HUKe..., a/IM He JjajeM My I1paBo Ja 3aXTeBa Of, HUX OMIO KakBy Apyry ycuyry 
OCMM IIpMHoliera Morpe6uux *KpTaBa (noHya) (Koje he ce mpwHocutn) 3a 
MeHe CBakora /laHa... 


CxBaTaMo fla ayTOp TecTaMeHTa Ha OBaj HAYMH MMOBMHY, uMje 0- 
peKjio He OTKpMBa, IpeTBapa y 3aqyxOunHy Kojom he ce obe36enqnTu 
WHeTOB IOCMPTHM KY/JIT. Hexu Of, HeTOBUX CaBpeMeHMKa CadMhaBallu Cy 
yropope ca cBelliTeHMuMMa, amu XeTu Kenn a u36erHe Ja Ou Koj Feo 
weroBe 3ayqyxOune Oyze usryOmeH 3a HeroBe HaciegqHUKe. 360r Tora OH 
CBOjy Jelly opraHu3yje y MOpoqM4yHN CMHAMKaT (3ajeqHMLy) Kojy, y cKMa- 
ly Ca CBOjOM BOJbOM, CTaByba Of] BACT Hajcrapujer cuHa, Koju he yn- 
paBwbaTu MMarbeM. AKT KOjMM Ce OBO yCTaHOBsbaBa jacHo JeduuHuiue a 
he cBaku 4laH MOMeHYTOr CMHIMKatTa qooujatn caMO IIpuxoy, OF, OBora 
MMatba, KOje 3ayBeK OCTaje HeeUBO. 


OcHmMBad IIpeHOcu MMOBMHY O KOjoj je peu Ha yA py2Kere NojeyuHa- 
Ia, alu je OYUINePHO Mak Ja je ypy2Kewe KOHIMUMpaHo Kao TaKBO UM 
Ha “Ma BAACTUTM CTaTyc WpaBHor mmuuya.4 UctTo Baku Mu 3a XpaMOBe, 3a 
uMja ce MMalba CMaTpa Jja Upunapjajy Ooropuma Kojuma cy nocBeheuu u 
KOjM ce MOry 3acTylaTu Mpey 3aKoHom. VcTo je u ca [p»KaBoM Koja, Ha 
lpuMmep, ucrmahyje mpuxoge npeyBubene 3a pemurujcke HaMeHe KOje cy 
TpajHu HaMeT Ha ApoKaBHa CpecTBa. Kako KOpMCHUMM OBMX IIpuvxofa 
MOTy ja pacniomaxy HMUMa Ha pa3siIMIUTe HaYMHe, yY OBOM paHOoM epoxy 
cycpehemo ce ca je[HMM MMII03aHTHUM CMCTeMOM KpeyuTa. 


Mebytum, yupapo ca UerBprom JMHacTujoM HacTyla WpoMeHa y 
KOHIelTy KpaybeBcKUX oBauthema. Kpam je nocTaBybeH Ha Yeo BeoMa 
CHaKHe LeEHTpamMsoBahe BAACTU, UMja MalMHepuja M MeXaHM3MM peryria- 
yMje (HawMH (ecTBUIa) HallpeqoBakha, XMjepapxvja 3BAaHMYHMKa) CaMMIM 
CBOJMM IOcTOjaeM Koue OMI0 KaKBY HeFOBY CK/IOHOCT fla MOCTyMa CBOje- 


4 J. Pirenne, Histoire des Institutions, ii, pp. 327 f£.; G. Thausing, Wiener zeitschrift fiir 
die kunde des morgenlandes, li (1948), 14-20. 
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The same king was in supreme control of legislation, but laws were con- 
ceived as expressions of ideal justice. A law promulgated in the proper way 
remained in force so long as it was neither modified nor abrogated, and 
we see the king rescinding decisions made by his administration in oppo- 
sition to established laws. 

But the king, descendant of the gods and divinely inspired—especial- 
ly in his legislative work—succeeded in obtaining acceptance, in his role 
of Horus, no longer merely as the son of Ré, but as the incarnation of Ré 
himself. The consequent creation of a religious cult of royalty disorgan- 
ized the administrative system, in that the king, henceforth all-powerful 
and absolute, placed himself above it. The cult weakened the administra- 
tion and at the same time the king himself, since the royal priesthood he 
appointed was endowed with revenues and benefices (in the form of ever 
more extensive estates) which could not but impoverish the crown. And, 
when the very administrative functions themselves were handed over to 
the royal ‘privileged; we witness the break-up of territorial rule. The pro- 
vincial governors arrogated the rights of royalty and became princes, and 
the king was then no more than primus inter pares. 


Several mastabas have preserved representations and descriptions of 
life in the great seigneurial domains, in which, in the Sixth Dynasty, a 
closed economy was established and individuals were no longer equal in 
law. It is wrong to attempt to form a picture of social, economic, and legal 
life in Egypt during the Old Kingdom on the basis of evidence from these 
representations; they are valid only for one class (the nobility) and for a 
particular period. 

It is in the general context of the Sixth Dynasty, with its altered so- 
cial conditions, that we must place Pap. Berlin 9010, which reveals a new 
state of affairs on the occasion of a succession.° The translation is as 
follows: 


(A) Title (missing); 
[On such and such a date ... opening of legal proceedings on behalf of 
Sebekhotpe against Tjau by ... ] 


(B) Arguments of the parties involved: 

This Sebekhotpe [has produced a documen]t [which the royal noble], 
the overseer of caravans, User [is alleged to have had] made, [by which] his 
wife, his children and all his property [were placed (?)] in his power (?) in 
order to satisfy by (this) means [all] the children of this User, treating the old 
and the young according to their age. 


5 K. Sethe, ZAS Ixi (1926), 67-79. 
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BobHO. ctu Taj Kpayb MMao je BPXOBHY 3AKOHOJaBHY KOHTPOMY, ayiu 3a- 
KOHM Cy KOHUMMMpaHu Kao u3pa3 MpeanHe IpaBye. 3aKOH KOjM je UpaBMsi- 
HO J[OHET OcTajao je Ha CHa3M CBe OK He 61 6M0 U3MeHeH MIM YKMHYT, 
BMMMO fla je Kpayb IOHMINTABaO OfJIyKe KOje je HOHEeIa HeroBa a}MMHM- 
cTpaluja, a Koje cy Oume y cynpoTHoctu ca nocTojehum 3aKoHMMa. 

AjMm Kpayb, MoTOMak 6oroBa u 6oxKaHCKM HayjaxHyT - HoceOHO y 
CBOM 3aKOHOaBHOM Ppajly — yclleBa y TOMe fa HOUHY fa ra WpMxBarajy, 
y cBojoj ymo3m Xopyca, He Bulle caMo Kao cuHa Oora Pa, Hero KaO MH- 
KapHalMjy camora Pa. Ilocmequ4Ho CTBapatbe peMMIMO3HOr KysTa Kpaybe- 
Ba JJe30praHM30Bas0 je CMCTeM ylIpaBe yTOMMKO WTO je Kpasb, 6bynyhu 
Of, Tafa cBemoryh u arconytaH, cebe NocTaBMo M3Haj| CMcTemMa ylipaBe. 
Kyar je ocna6uo0 aqMuHUcTpalyujy, a MCTOBpeMeHO M CaMOr Kpayba, HOLI- 
TO je KpabeBCKO CBeLITeHCTBO, KOje je OH MMeHOBAaO, FOOMjano UpMxope 
M MoBmactuue (y Bugzy cBe Behux MMatba) KOje HMCy Morvie a Ja He OCH- 
pomaiue Bylagapa. A Kayla cy caMe aqMMHMCTpaTMBHe PyHKUMje mpepa- 
Te OHMMa KOjM Cy UMasIM KpaybeBCKe ,,IpMBMmeruje’, WocTajemo cBeyqOuM 
pactiayja TepuTopyijanue BragaBnue. lyBepHepu npoBMHuMja mpeysenn cy 
KpaybeBCKa IIpaBa M MOcTaIM Cy IpMHueBM (KHeExKeEBM), a Kpayb je MOcTao 
HMUTa BMIe 0 primus inter pares (ipsum Meby jeqHakuma). 

Hexomuxko Macta6a cauyBano je IIpuKase M OMMce %KMBOTa Ha Be- 
NMKMM BilaCTeAMHCKMM ToceyqMMa Ha KOjMMa y Bpeme I[lecte quHacTuje 
HacTaje 3aTBOpeHa eKOHOMMja, a NOjeqMHUM BYIe HMCy jeqHaku per 
3akoHom. IlorpemtHo je HacTojaTu ja WOUapaMo CAMKy pyUITBeHOT, Ipu- 
BpegHOr UM WpaByor «*KuBOTa y Erunry roKom Crapor KpaybeBCcTBa Ha OC- 
HOBY J{OKa3a KOje HaM HyJ[e OBM IIpuKa3M; OHM BarKe CaMO 3a jeqHy Kacy 
(mleMcTBO) M 3a ORpeheHu Nepuog. 

YnpaBo y onmitem Kontexcty Llecre quHactTuje, y 13MermeHMM CoO- 
UWjawHuM ycnoBuMa, MOpaMo fla TyMauuMo Ilanupyc us bepnuua (Pap. 
Berlin) 9010, koju oTKpuBa HOBO CTale CTBapm MpvwiMKoM Hacmehu- 
Batba.” Heros mpeBos rac OBako: 


(A) Hacnos (Hegocrtaje); 
(ror “ Tor WaTyMa... oTBapajyhu mpaBHu Tocrymak y ume Ce6exxoTme 
mpotus Tjaya...) 


(b) ApryMeHTn cTpaua y crlopy: 

Osaj (mpucyTHu - upuM. pes.) Ce6exxorme (nogHeo je JOKyMeHT) 
(koju je Kpamescku nitemuh), Haq30pHMK KapaBaHa, Ycep (HaBOHO jao fa 
ce) caumHu, (a KOjMM ce) HeroBa 2KeHa, HeTOBa [ella UM CBa HeTOBa MMOBMHA 
(cTaBybajy?) Mo HeroBy yupaBy (?) fa 6m Ha OBaj HayMH (cBa) Fella OBOr 
Ycepa Ova 3aoBObeHa M TpeTMpaHa, uM cTapuja u Miaba, y cKmayy ca bN- 
XOBMM TO,Hama. 


5 K. Sethe, ZAS lxi (1926), 67-79. 
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But this Tjau has replied that his father never made it (this document) 
in any place whatever. 


(C) Interlocutory judgement: 

If this Sebekhotpe produces unimpeachable and trustworthy witnesses 
who will take oath (in these terms): ‘Let your might be against him (ie. Tjau), 
O god, in so far as this document was truly made in accordance with the dec- 
laration of this User; these things shall be in the power of this Sebekhotpe, 
when he shall have produced these witnesses in whose presence this utterance 
(of User) was voiced, while this Sebekhotpe shall be the usufructuary. 

But if he does not produce the witnesses (irw) in whose presence this 
utterance was voiced, none of the said User’s property shall be kept in his 
possession; it shall be kept in the possession of his son (i.e. the eldest son of 
User), the royal noble, the overseer of caravans, Tjau. 


The fundamental question here raised is whether on the basis of this 
text one can argue that at this point of time a woman no longer enjoyed 
more than a reduced legal status, which, in particular, placed her under 
the tutelage of her husband, and after his death under that of his eldest 
son, or, indeed, of a third party designated by her husband in a will. 

Pirenne has been criticized for holding this view, but it must be noted 
that his theory does not rest on this single document. The interpretation 
he gives results from the combination of various deductions drawn from 
all the sources relating to the institutions of this period, and thus throws 
light on the evolution which has taken place in public and family law since 
the Fourth Dynasty. 

The appearance of ‘benefices, the enrichment of privileged families, 
the proliferation of endowments, the concentration of property into a few 
hands, had the effect of making the constitution of landed property more 
rigid and of strengthening ties within the propertied families. Proof of this 
is to be found in the appearance of the idea of the ‘eldest son, to whom the 
administration of the funds of the joint property was entrusted. On the 
death of the eldest in a family, the title and duties of ‘eldest son’ devolved 
upon the next in age, though in fact a daughter was not called upon to 
hold a position equivalent to that of ‘eldest son; for she was not ‘eldest’ in 
relation to her brothers. 

The legal equality which existed among children during the Third 
and Fourth Dynasties had altered, which does not in any way imply that at 
the close of the Old Kingdom daughters, or women in general, no longer 
had any rights. Moreover, these observations hold only for members of 
the land-owning nobility which had come into being at that time. Just as 
the nomes had changed into principalities, so the domains became sei- 
gneurial properties, with the juridico-social position of those who were in 
possession of them established on a hereditary basis. 
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Amm osaj (ipucyTHu — pum. pes.) Tjay ofroBopno je ja Heros 
OTal] HMKayla HUje CauMHMO (OBaj JOKYMeHT) HM Ha jeyHOM MeCcTy. 


(I) Mebynpecyna 

Ako oBaj Ce6exxoTne o6e36equ moy3qaHe M BepofocTojHe cBeqOKe 
Koju he ce 3axmetu (oBmM peunma): ,,Hexa TBoja cuna 6yze MpoTMB wera 
(rj. Tjaya), o Boxe, yromuKo mTO je OBaj JOKyMeHT 3alicTa CauMbeH y CKMa- 
ay ca m3jaBom opor Ycepa‘, ope he crsapu upehu nog yupasy opor Ce6ex- 
xoTiea Kayla bye MOBeO Te CBefOKe y UMjemM Cy IpuicycTBy oBe peu (Ycepa) 
uspeueue, Te he opaj Ce6exxotne 6uTu NIOfOyKuBanaly. 

AKO mak He o6e36egu cBepoxKe (irw) y uMjem IpucycrBy cy oBe peu 
u3pedeHe, HMIUTa Of MMOBMHe MoMeHytor Ycepa Hehe octaTm y HeroBOM 
BllacHuulTBy; Ouhe 3anpxaHa y BACHMUITBy HeroBor cuHa (Tj. HajcTapujer 
Yceposor cuHa), KpaybeBcxor mmemuha, Haf30pHMka KapaBaua Tjaya. 


OcHOBHO IIMTalbe KOje Ce MOCTaByba OBJ jecTe Ja JIM Ha OCHOBY OBOT 
TeKCTa MOXKEMO /Ja TBPAMMO Ja je y JaTOM TpeHyTKy 2%KeHa yKUBasla CAMO 
yMameHUu WpaBHM CTaTyc KOjM jy je, KOHKpeTHO, CTaBybao TO CTapa- 
TebCTBO Cylpyra, a HAKOH HeroBe CMPTM — HeroBor HajcTapujer cuHa 
WIM Yak Hekor Tpeher mua KOje HeH CyMpyr Ha3sHayM y TecTaMeHTY. 

IIupeu je Kp“TukopaH 360r Tora WTO je 3acTynao OBaj CTaB, au 
MoOpa ce HallOMeHyTM fla Ce HerOBa TeOpUja He 3aCHMBa CaMO Ha OBOM 
jeqHom joKymeuty. TyMayerbe Koje OH Jlaje pesyiTaT je KOMOMHOBaba 
PpasIM4NTUX 3aKyby4aka U3BeJJEHUX M3 CBUX U3BOPa KOjM ce O/HOCe Ha 
MHCTUTYUMje U3 OBOr NepMoya, Ma Tako Oalla cBeTIO Ha eBOnyUMjy WO 
Koje je JOW0 y jaBHOM M NOpoyM4HOM Ipapy of UeTBpre qMHacTyje. 

Tlojapa ,,mopmactuua’, 6oraheme mpuBumeroBaHux mopoyuua, cBe 
Behu 6poj 3ayqyKOuHa MU KOHIeHTpaluja MMOBMHE y pyKaMa HeKOJIMIM- 
He MMasIO je 3a MOCHeAMIy yCHOCTaBbakhe pUIMAHUMjer IpMcTyMa BesaHor 
3a H€KPpeTHMHe M jadae Be3a y OKBUpy MOpoyMia Ca MMOBMHOM. JJoKa3 
3a OBO Moxe ce Hahu y MojaBuBaby Upeje O ,,Hajcrapujem CMHy~ KoMe 
ce NloBepaBa ylipaBbarbe POHAOBMMa 3ajeyqHMuKe MMOBMHe. Y ciyyajy 
CMpTM HajcTapujer y MOpoy_MUM, TUTyIa M FyXHOCTU ,,HajcTapuijer cuHa~ 
mpemasuiu cy Ha cnegeher m0 roquHama, Mafia hepkama 3ampaBo Huje 
qaTo ya 6yzy y NosuuMju Koja 6“ Ousa eKBUBaIeHT OHOj ,,HajcTapujer 
cua’, jep hepka uuje Ouna ,,Hajcrapuja“ y ofHOcy Ha cBojy Opahy. 

IIpaBHa jeyHaKOcT Koja je MocTojama Meby jetjom 3a Bpeme Tpehe nu 
Uerppte qmHactuje Ouna je WpoMerbeHa, LITO HM Ha KOjM HadMH He MMIVIN- 
yMpa fla Ha 3amacky Crapor KpaybesctBa hepxe umm 2KeHe yomluiTe HUCy 
Bue UMale HUKaKBa pasa. IlTapuie, oBa 3allaxKaba OJHOCMIa Cy ce 
CaMO Ha UIaHOBe IVIEMCTBa KOje je MOCeqOBasIO 3eMIby M KOje ce Taya Pop- 
Mupano. bat Kao WTO cy ce HOMe IpeTBOpMsie y KHEX*KeBMHE, TAaKO cy U 
MMatba TOCTasla BIaCTeIMHCKM WOcesM Ha KOjMMa je IpaBHM MM A pylwiTBeHu 
TO102%Kaj OHMX KOjM cy MX MOceyoBamu yTBphuBaH M0 OCHOBY Haciej{CTBa. 
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Tjau, whom we have already encountered through Pap. Berlin 9010, 
belonged to the nobility; as a ‘royal noble’ he was qualified to receive the 
benefice with which his father, or a more distant ancestor, had been fa- 
voured by the king. He had inherited his father’s title, his function (‘over- 
seer of caravans’), and likewise his property, which he had to preserve un- 
divided, with the duty of administering it for the whole family. It is worth 
noting that it was no longer necessary, as in earlier times, to insert a spe- 
cial clause in a will so that he should acquire the rights and duties of an 
elder son. The succession to his father’s estate was legally vested in him, 
which amounts to saying that if his father had died intestate Tjau, by vir- 
tue of his status as eldest son, would have administered the property, and 
in this connection have exercised control over his own mother, as well as 
over his brothers and sisters. From the way the document is constructed 
it may be inferred that he had already begun to act in this way as admini- 
strator and guardian, since he is the defendant in the case, which a third 
party, named Sebekhotpe, has brought against him. The latter opposes the 
administration of Tjau on the basis of a will which User is said to have 
made without his son’s knowledge, and to his disadvantage. 


It has been said that this Sebekhotpe would not have been a guardian 
but a ‘usufructuary’ who would have had to divide the estate among User's 
children. It should, however, be noted that this is not stipulated in the 
document and that, moreover, the right to a life interest in a property does 
not imply a state of transition towards the division of such property. This 
may be verified from the extract from the contracts of Hapidjefai, quoted 
below, in which he expressly provides that the usufructuary shall be for- 
bidden to ‘share’ the property entrusted to him. 

It has also been maintained that, if, in spite of everything, one has to 
admit that Sebekhotpe was indeed called upon to exercise tutelage over 
User’s wife, it is not absolutely necessary to take this as an indication that 
women suffered legal disability: User’s wife might in the event have been 
‘much too young. This hypothesis cannot, however, be defended, since the 
woman was, after all, the mother of Tjau, who, in that he had inherited his 
father’s position, was certainly of age—and, if the author of the will had 
put forward a specific reason for placing his wife under tutelage, would he 
not have had to justify this measure ? This is not at all the case, especially 
in that if it were not Sebekhotpe who was to exercise the tutelage it would 
be User’s own son, and this in complete accordance with the law. 

In actual fact, at the time of the lawsuit the tutelage is not at issue. 
Neither Tjau nor the magistrate disputes the legality of the will’s provi- 
sions. What has to be established is a question of fact: did User really com- 
pose the ‘deed’? 
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Tjay, Kora cmo mu Beh cpenu y Ilanmpycy u3 Bepnuna 9010, mpuma- 
[ao je TWIeEMCTBY; Kao “KpaybeBCKM Temuh™ ucityHMo je ycnoB fa WoOnje 
IIpMBMlerje Koje je Heros OTAal] WIM HEKM Jjabu Wpesak FOOMo of Kpasba. 
OH je Hacmeyquo o4eBy TMTyNy, HeroBy PyHKuUNMjy (,,Haq30pHUK KapaBa- 
Ha’), a Takobe M HeroBy MMOBMHY KOjy je MOpao fa cadyBa Hemojerbeny, 
y3 [\Y2KHOCT Ja HOME yIIpaBsba y MMe Lene NopoyMue. BpeqHo je Haro- 
MeHYTM fa BUMLe HMje O40 HeEOMXOBHO, Kao y paHMja BpeMeHa, yHeTU 
y TecTaMeHT TloceOHy Kiay3yiy KOjOM OM OH CTeKao IpaBa M J{y2KHOCTM 
cTapujer cuna. Hacnehupate oueBor MMatba HeMy M0 3aKOHY Mpumiasa, 
ITO je MCTO Kao fla je pedeHo a Ou, yKOMKO OTal] yMpe 6e3 TecTaMeHTa, 
Tjay, Oyagyhn ya uma cratyc HajcTapyijer cuHa, ypaBybao MMOBMHOM MU Ja 
Ou y Be3M Ca TMM MMao BACT Haj] CBOjOM MajKOM Kao UM Haft Opahom u 
cecrpama. M3 HauuHa Ha KOjM je JOKYMeHT CauMbeH MOxXe ce 3aK/byIUTU 
qa je oH Beh moyeo fa MOcTyMa Ha OBaj HAYMH Kao ylIpaBuTem U CTapatTerb 
IIOWITO je OH ONTYXeHM y OBOM cyly4ajy, Koju je Tpehe muue, 10 uMeHy 
Ce6ekxorne, HoKpeHy70 mpoTus wera. IloroHU ce IpOoTMBM ympaBsbaby 
Tjaya Ha OCHOBy TeCTaMeHTa 3a KOjM Ce TBPAM fa ra je ocTaBumaly caun- 
HMO 6e3 3Hakba CBOFa CMHa M Ha HeFoBy LITeTY. 

Peyeuo je fa Ce6exxotne He Ou Ono cTapaTem Hero ,,1IOJOYKMBAa- 
mali Koj“ 6” Mopao fa Hofenm UuMatbe Mehy peuom ocraBuora. Tpeba, 
MebyTuM, HalloMeHyTM fla y JOKYMeHTY OBO HUMje HaBefeHO UM fa, WITaBM- 
me, paBoO Ha JOKUBOTHO yKUBarbe Ha HeKOj MUMOBMHM He UMIVIMIMpa 
IIOMaK Ka Jeybey Te MMOBMHe. OBO 61 Ce MOTO HOTBPAMTM OIOMUMMa 
M3 yroBopa Xammiyedan Koj cy UMTMpaHM y faybeM TeKCTY, a y KOjMMa 
OH UspuuNto oppebyje ga he nnogZoyxuBaouy OutTu 3abpaweno Ja ,,enn~ 
MMOBMHY KOja My je WoBepena. 

Takohe ce TBpaM la, WaK MU aKO, yYIIPKOC CBeMy, MOpaMO IIpM3HaTM Ja 
je CeOekxoTne 3avcTa No03BaH Jja Ipey3Me CTapaTebCcTBO Haj, OCTaBMO- 
WeBOM CYyIIpyToM, HMje allcovyYTHO HeOILXOHHO TO CXBaTUTM Kao UHAMKa- 
Wujy Wa cy *eHe Oume paBHo yckpaheue: moryhe je ja je y FaToM ciyuajy 
ocTaBmoueBa cynpyra 6una “McyBuule Miaga”. Opa xumore3a, MehyTum, 
He MOxe ce OpaHuTn jep je Ta *KeHa Mak Ousa MajKa Tjaya, Koju je cBa- 
KaKO 6M0 MyHOMeTaH, MOTO je HacweqMo o4eB 10710%Kaj MpM TOM, fa je 
ayTOp TeCTaMeHTa HaBeO KOHKpeTaH pa3sor 360r Kora ce *KeHM ofpebhyje 
cTapatesb, 3ap He 64% MOpao OBakBy Mepy M Ja OOpa3moxu? OBo yonuTe 
Huje cily4aj, HapOUNTO Cc OO3MpoM Ha TO JJa 6u, Kapa He Ou Oun0 Cebek- 
xoTIiea Koj Tpe6a ya Oye cTapatem, OBY TY2KHOCT BpLIMO OcTaBMoueB 
BJIaCTUTM CMH U TO NOTHYHO y CKilajly Ca 3aKOHOM. 

3alpaBo, y BpeMe OBe NapHULe CTapaTesbcTBO HUje Wpef{MeT copa. 
Hu Tjay Hu cyquja He oclopaBajy 3aKOHMTOCT OBe Openbe y TecTameH- 
Ty. OHO WTO je Tpebao ycraHOBMTM OHOCM ce Ha UMHeHULy a mM je 
OcTaBMyal] 3aicTa CacTaBMo ,,TalMjy~? 
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It may be noted that there is reference only to a ‘writing, and not to 
an imyt-pr, the expression which designates a certified deed of convey- 
ance. Moreover, according to the evidence of Egyptian texts, the author of 
a deed of this kind ‘makes’ his imyt-pr, whereas in this case it seems that 
User ‘had his “writing” made; so that perhaps the document in question 
was of a special kind which would not have been registered. This, to my 
mind, would explain why the magistrate required the production not of 
an abstract of this ‘writing, but of the testimony of persons who were al- 
leged to have been present when it was drawn up. 

The term irw which has been translated ‘witness’ is unusual, if not 
unique. Etymologically it could refer to ‘those who made’ the writing, the 
‘co-authors’ of the document who had a hand in drawing it up, for, as we 
have seen, User ‘had his “writing” made’; he must have dictated (?) it at a 
time when—because of his state of health (?)—he could not do otherwise. 
At all events, the method employed is recognized as valid. It rests with 
Sebekhotpe to prove the authenticity of the ‘writing’ he has produced. The 
tribunal gives the terms of the oath the witnesses will have to swear: they 
will have to testify that the ‘writing’ was really made ‘in conformity with 
the declaration of User’ 

My personal view is that we may here be at the stage of the prelimi- 
nary investigation of the dispute. Sebekhotpe has probably lodged a com- 
plaint with the office of the clerk to the tribunal, which has undertaken 
to notify Tjau. The examining magistrate has pronounced the judgement, 
which orders a further inquiry (in the form of summoning witnesses, the 
summoning to be the plaintiff’s responsibility). Proceedings will then 
have been adjourned until further notice. The papyrus gives us the official 
report of this sitting, in which the clerk to the tribunal began by summa- 
rizing the arguments of the plaintiff and then of the defendant, and ended 
with a note of the magistrate’s decision. 

We have now only to return for a moment to the word ‘usufructuary’ 
contained in the first part of the judgement. Provided of course that his 
plea is not dismissed, Sebekhotpe will become the ‘usufructuary, but the 
fact must not be overlooked that, legally as well as grammatically, the 
proposition containing this term is secondary to the essential element: 
‘these things shall be in [his] power’ (these being the wife, children, and 
property of User). In practical terms, ‘usufructuary’ specifies the meth- 
od of administration, if not of remuneration, envisaged. Sebekhotpe ‘shall 
consume’ the fruits of the assets ‘to which he may not cause any loss’; he 
is to handle it like a good father of the family. It may be deduced from the 
information given in the text that this would continue so until his death, 
after which the rights of administration and tutelage, which would have 
been conferred on him by the disputed will, would return to Tjau, or to 
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Moxemo mpwmMeTuTM fa ce MOMMHe CaMO ,,IMCMeHO’, a He imyt-pr, 
Mu3pa3 KOjM O3HadaBa OBepeHy Tanujy. WitaBume, mpema cBeyqouermy ern- 
laTCKMX TEKCTOBAa, ayTOP Talluje OBaKBe BPCTe ,,CauMbaBa® CBOj imyt-pr, 
OK y OBOM cily4ajy usrmeya fa je Ycep ,,4a0 Ja ce IMCMeHO CauMHM Tako 
a je MOKa WpeqMeTHM TOKyMeHT UpMtiayjao HeKOj HapoOdMTOj] BpCcTu 
Koja ce HUje 3aBOAMIa. OBO Ou, 10 MOM MMWbey, OOjacHUNO 3allITO Cy- 
[ja HMje TpaxkMo alicTpakT OBOT ,,IIMCMeHa™ Hero CBefouere MMIa Koja 
cy HaBOJHO Ousia IpvicyTHa Kajfa je CauMeH. 


Tepmun irw Koji je MpeBeyleH Kao ,,cBeq}OK" HeoOw4aH je, aKO He M 
jeqmucrBeH. ETmMoouIku Moxe fla Ce OJHOCKM Ha ,,0He KOjM Cy CaduHU- 
MM IMCMeHO, ,KOayTOpe” JOKyMeHTa KOjM Cy y4eCTBOBaIM y HerOBOM 
cauubaBalby, jep, KaO WITO CMO BUuenM, Ycep je ,,fjao~ Ta ce MMCMeHO 3a 
hela CaYMHM; OH MOpa ffa ra je AuKTMpao (?) y TpeHyTKy Kagla — 360r 
CTalba BlaCTMTOr 3fpaByba (?) — HMje Morao ApyrauMje qa Nocrynu. Y 
CBaKOM cyly4ajy, Kopuuthenu MeToy, MpusHaje ce Kao Bamuyan. Ha Ce6ex- 
xoTHey je a JOKaxKe ayTCHTMUHOCT JOKyMeHTa KOjm je HogHeo. Tpuby- 
HaJI MOcTaByba ycloBe Top, KojuMa he cBeqoun a Womox*Ke 3aKeTBy: OHM 
he MopaTu Jja HocBepoye fla je TO ,,IIMCMeHO 3aMCTa CadMbeHO y cCK7Iayy 
ca u3jaBoM Ycepa‘. 


Moj mm4HM cTaB je a CMO MOxK]a OBE y a3sM WpenmMMuHapHe Mc- 
Tpare Be3aHe 3a HeKM crop. CeOeKxoTie je BepoBaTHO MogqHeO TYKO6y 
KO], CY/[CKOF YMHOBHUKa KOjM je 0 TOMe ObaBecTuOo Tjaya. Tlocrynajyhu 
cyquja je TOHeO ofyKy Kojom ce Hapebyje fama uctpara (y dopmn mo- 
3MBalba CBefOKa 3a KOje je 3afy2KeH Ty2KMmau). [locrynak 6u ona 6u0 
OWIOKeH FO Jaber. Cautak MalMpyca HaM flaje 3BaHMYHM M3BellTaj O 
OBOM POUMIUTY TOKOM KOjer je 3allmcHuuap TpudyHasa 3allo0ueo pesuMn- 
PpambeM apryMeHaTa TyKMOlfa, a 3aTUM VM TY2KCHOI, a 3aBpIIMO HalloMeHOM 
O OYUN Kojy je WOHEO cyaMja. 

Cayja MopaMo KpaTKO fla ce BpaTMMO Ha peu ,,I0f0y2KMBamaly” 
KOja Ce KOpMcTM y IpBoM Jemy cyycKe opsyxe. log, yctoBoMm, HapaBHo, 
la HeroBa Ty2K6a He Oyfe ofOa4eHa, CeOexxorne he noctatTm ,,n10q0y- 
*KUBasall’, aM He CMeMO Ja IIpeBUMMO UMHeHULy, HM ca WpaBHOor HU 
ca [paMaTMyKOr CTaHOBMLUTa, Ja je Ofpeqba Koja cayqpxKu oBaj TepMuH 
cekyHJjapHa y OfHOCy Ha OMTHM emeMeHT: ,,0Be he crBapu upehn nog 
(eroBy) ympaBy” (a OHe yKyUyjy %*KeHy, Telly M MMOBMHY OcTaBMola). 
IIpaxtu4Ho rosopehy, ,,u10f0yxKuBanay~ ofpehyje HaamH ympaBsbaka, 
akO He M Haf[OKHajle Koju je mpeyBuhen. CeOexxotne ,he yxuBatTu~ y 
INIOOBMMa MMeTKa ,,KOMe He CMe HaHeTM HMUKaKaB ryOuTakK*; OH Tpe6a 
ja UMOBMHOM ylipaByba Kao Wobap otal, nopoguue. V3 undopmayuja 
WaTMx y TEKCTY MOxe ce 3aKbYYMTU Ja OU Ce OBO HacTaBUIO JO Hero- 
Be CMPTU, HaKOH KOje 6M IpaBo Ha yIpaBsbake M CTapaTebcTBO, Koje Ou 
heMy OM10 TOf\ebeHO CHOPHMM TecTaMeHTOM, Ous0 Bpaheuo Tjayy uu 
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his legal heir. The last line of the papyrus seems to emphasize once again 
the right of ‘possession’ which Sebekhotpe would exercise over the prop- 
erty. It is precisely the same formula as is used for Tjau, who, as User’s 
eldest son, and in default of the will invoked by his opponent, will be the 
administrator of the benefice, which has become a joint family asset he 
cannot dispose of, since he does not own it entirely. 

In giving this account—which may already seem long enough, though 
certain details might still be further amplified—I have tried to point out 
the difficulties encountered in interpreting texts of this kind, which con- 
sist of reports of hearings too laconic for our appreciation. And it is worse 
still with the great majority of ostraca (notably of the Ramessid period, 
Nineteenth-Twentieth Dynasties), which give mere extracts of deeds or 
official reports, keeping strictly to essentials, and which were intended to 
serve as memoranda for litigants. 


At the same period, following the break-up of the Old Kingdom, some 
texts shed a few gleams of light upon the activities of the ‘middle class. 
Pirenne has defined their status and pointed out that their appearance 
cannot have been the result of spontaneous generation.® By definition, 
documents relating to the ‘domains’ take no account of them, which does 
not in any way indicate that they did not exist at that time. It was when 
domanial and seigneurial rule was tending to establish itself all over the 
country, stifling the economy, that the middle class of the towns rebelled: 
‘Every town says: “Come, let us put down the powerful ones among us ... 
The vessel of Upper Egypt is adrift; the towns are destroyed and Upper 
Egypt is a desert.” There is no question of similar destruction as far as 
towns of Middle and Lower Egypt are concerned, and Memphis, the dis- 
placed capital of the Old Kingdom, was even to remain the centre of com- 
mercial activity within the compass of urban institutions. 


Little by little, however, the reunification of Egypt came about, this 
time, during the Eleventh Dynasty, at the hands of the princes of Thebes. 


In the letters of Hekanakhte,’ which date from this period (1c. 2000 
B.C.), one senses a kind of feverish urge to accumulate wealth. The funerary 
priest Hekanakhte is a landed proprietor; he has property in various parts 
of the country and travels about much more for business reasons than in 
connection with his office. On his principal estate, to the south of Thebes, 


J. Pirenne, Archives @histoire du droit oriental, iii (1948), 125-43. 


7 T. G. H. James, The Hekanakhte Papers and Other Early Middle Kingdom Documents, 
New York, 1962. Cf. assessments by K. Baer, Journ. American Research Center in Egypt, 
i (1962), 34 f£.; Journ. American Oriental Soc. Ixxxiii (1963), 1-19; A. Théodoridés, 
Chronique d’ Egypte, xli (1966), 295-302. 
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HbETOBOM 3aKOHMTOM HaciegHMKy. Tlocneyqu pel, Ha MalMpycy usrze- 
[la HarylalliaBa joul jejHOM paBo Ha ,,1OceqoBarbe~ Koje 6% Cebexxorme 
Mao Haj] MMOBMHOM. Y MTaky je NOTMyHO Mcta PopmMyzalMja Koja je 
ynlorpe6ena 3a Tjaya, Koju, Kao HajcTapujm CMH OCTaBMoLa, M y OfCycTBy 
TeCcTaMeHTa Ha KOjM Ce HeTOB NPOTMBHMK N03MBa, Tpeba fa yupaByba JO- 
OpuMa Koja cy NocTasa 3ajeqHuV4YKM MOPOAM4IHM MMeTAaK, aM He MOxe [a 
pacnoaKe HMUMa IOWMTO HUCy Y NOTITYHOCTU HeroBo B/IaCHMIITBO. 

Hasogehu opaj upumep — Koju Beh u3rmega HOBOHO Ayr Mako On ce 
onpehenn JeTaybu MOI Jae paspayuTM — MOKylao CaM Ja yKaxKeM Ha 
Temkohe Ha Koje Ce Hausa3u y TyMadery OBAKBUX TEKCTOBa KOjM CajipxKe 
usBelltaje ca cyhera Koju cy CyBMlle 7aKOHCKM Ja OMCMO Ux y MOTHYy- 
HOCTM pa3syMenm. CrBapM cTOje jou rope ca BeMKOM BehMHOM HaTIMca 
Ha IllouMaMa (yraBHOM M3 paMecuycKor nepuona, JjepeTHaecte u J[Ba- 
qeceTe MHacTHje), Koje Tajy caMO M3BOFe M3 TaliMja WIM 3BAaHMYHMX U3- 
BeluTaja, Ap»xehu ce crporo HajOCcHOBHMjUux CTBapy, jep MM je cBpxa 6uza 
[la TOCHy2Ke KaO NOJCeTHUMM CTpaHama y cHopy. 

Y ucToM Tepuopy, HaKOH pactiagja Crapor KpaybeBCTBa, H€KM TeKCTO- 
BM Oaljajy Nap 3pauaka CBeTIOCTM Ha AKTMBHOCTM ,,cpefibe Kitace“. [Impex 
je HeduHMcao eH CTaTyc M yKa3aO Ha TO ja HeHa MOjaBa HMje Morva Ta 
Oye pesyitaT CHOHTaHor HacTajatéa.® Ilo nesbuHULMjN, HOKyMeHTa Koja ce 
OMHOCe Ha ,,BylacTeMHCKe mocefje” He OaBe ce CpesbOM K7IacoM, ITO HM- 
MOWITO He 3HauM fa HMCy WocTojaM y TO Bpeme. Tex Kajja cy BulacTeIMHM 
NOKyMasIM Jja yCIOCcTaBe BlayjaBMHy y UMTAaBO} 3eMybU, Tyehu eKOHOMMjy, 
no6yHusa ce cpeftiba Kylaca y rpayoBuna: ,,CBaku rpay, Kae: Xajje, cpy- 
mmMo Mohuuxke Meby Hama... 6pog [opmer Erunta nayta 6ecyMbHO; rpa- 
qOBM cy yHuuTeHu, a [opm Erumar je nycruma’. Hema cymme Ja je 0 
CIMU4HOr pasapatba rpayoBa OWI0 uy Cpegrbem u [orem Erumry, a Mem- 
duc, AUcnoMpaHa pecroHuija Crapor KpaybeBcTBa, Tpebas0 je ja ocTaHe 
WeHTap TPrOBMHCKe AKTMBHOCTM Nog, ObyxBaToM ypOaHMx MHCTUTYHMja. 

Mano m0 Mano, MebytTuM, oum0 je 10 NOHOBHOr yjequHerma Erun- 
Ta, OBOra lyTa 3a BpeMe JeyjaHaecTe AuHacTuje Mog BolhcTBOM TeOaHCKMx 
IIpMHueBa. 

Y nuvmcmuma XexaHakxtTea,’ Koja JaTupajy u3 oBor Hepvoga (OKO 
2000. 11.H.e.) oceha ce rposHuyaBa NoTpe6a 3a aKyMyiMpatbem Oorat- 
cTBa. XeKaHaKxTe, UHa¥e CBeIITeHUK KOjM OOaBba NorpebHe putya- 
Wie, BAACHUK je SeCMJBUINHUX Woceya; OH UMa MMOBMHY yY pa3sIMIUTUM 
We7IOBMMa 3eMybe UM MHOFO BULIe NyYTyje U3 WOCAOBHMX pa3iora Hero y 
Be3M Ca CBOjOM cily2K6oM. Ha meroBoM raBHOM MMaby, jy2KHO of Tee, 


J. Pirenne, Archives @histoire du droit oriental, iii (1948), 125-43. 


7 T. G. H. James, The Hekanakhte Papers and Other Early Middle Kingdom Documents, 
New York, 1962. Cf. assessments by K. Baer, Journ. American Research Center in Egypt, 
i (1962), 34 f£.; Journ. American Oriental Soc. Ixxxiii (1963), 1-19; A. Théodoridés, 
Chronique d’ Egypte, xli (1966), 295-302. 
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live several people, who seem to be members of his family: his mother and 
her servant, another person, who may be an aunt, also with her servant, ... 
and his children (boys and girls). The eldest, Merisu, is in charge of the 
people and property there in his father’s absence, but this duty does not 
appear to give him any legal or economic privileges. All are paid in pro- 
portion to the work they do, independent of age or sex. These payments 
are personal acquisitions, and as a consequence they entail financial 
responsibilities. If, for example, some head of cattle are lost, their ‘price 
will be debited to such of the children as were in charge of them. Heka- 
nakhte likes to use commercial terms! 


But let him speak for himself, occasionally with a certain acrimony, 
in a letter addressed to his mother and his son Merisu. He reproaches the 
‘household’ for not accepting readily the reductions in payment which he 
has fixed for them: 


See, you yourselves are people who eat until you are satisfied, ... the 
whole land is dying (of starvation), but you are not hungry. See, I came here 
upstream and determined your rations for the best. Will the inundation be 
very great? See, our rations will be fixed for us according to the state of the 
inundation. 

Be patient, all of you ... Avoid being angry about this (fixing of rations). 
See, the whole household is (treated) like [my] children, but all the property 
is mine, and, as they say, it is better to be half alive than to die outright ... 
and see, ... they have started to eat men here; see, such rations are not given 
to them (ie. people) anywhere (else). Conduct yourselves (therefore) with 
stout hearts until I reach you, for I shall spend the season of shomu here ... 
You shall give this payment to my people according to how they are doing 
(their) work. Attend to it strictly ... Be very diligent, since you are eating my 
rations ... Now as for anyone among the women and men who shall reject 
these rations, let him come to me here to live with me as I live; but there will 
certainly be no one who will come to me here. 


It is clear from his correspondence that Hekanakhte wants to get the 
maximum return from his agricultural enterprise by taking advantage of 
a situation which may not be quite as alarming as he would like to make 
out. He seems to be speculating on the demand for cereals, which he sells 
at a good price, and with the metal obtained ‘in exchange’ he takes out 
leases on other estates which he exploits in the same way. One gets the 
impression that Hekanakhte wants to get people to work harder and at a 
lower wage in order to make higher profits. He is not simply a landowner, 
but a businessman actuated by the profit motive, who speculates on the 
price of foodstuffs. Unfortunately, the information provided by the letters 
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%KMBU HEKOJIMKO JbyU, KOjM Cy M3IMefja WIaAHOBM HeroBe NOpomMye: he- 
roBa MajKa M HeHa C/yUIKMba, jOul jeqHa ocoba, Koja je MOxKJa TeTKa, 
3ajeJHO Ca CBOjOM C/IYIIKMHOM, ...M HeroBa Jela (Feyayn u FeBojyuue). 
Hajcrapnju, Mepucy, 3aqyxeu je 3a YNCTBO M MMalbe y OYeBOM OF - 
CyCTBY, aM My Msrylefa OBa Jy2KHOCT He JOHOCM HMKakBe paBHe MIU 
e€KOHOMCKe lipuBumeruje. Cau cy nmahenm y cKkmajly Ca TUM KOMIMKO pase, 
He3aBUCHO Oj, y3pacTa MIM Moma. OBe rare cy MM4Ha CpefCTBa M Kao 
TaKBa HOCe Ca CoboM dbuHaHcujcky OfTOBOpHocT. AKO, Ha IIpMMep, HeKa 
[pila CTOKe HecTaHy, UxoBa ,,jeHa~ Ouhe ofy3eTa Of OHE ele KOja cy 3a 
UX Ousla 3ajlyKeHa. XeKaHakxTe je BOMeO fla KOPMCTU TproBadky TepMu- 
HoMOrnjy! 

AM ja BUJMMO UWITa OH CaM KaKe, MeCTMMMIHO y3 onpeheny Wo3y 
oropyeHOcTnH, y nucmy ynyheHom reroBoj MajljM M HeroBom cuHy Mepu- 
cyy. Ou mpurosapa ,,jomahuuctTBy~ To WITO Hcy CipeMHO UpuxBaTuIM 
yMatbelbe McIiaTa Koje je 3a HUX ONpesno: 


Buyurte, BM CTe YAM KOjM jelly TOK He Oysy cuTU... Hema 3emmba yMupe 
(on rmaqu), aim BM HucTe rmayqHu. Bugnte, ja cam Tolao OBE y3BOTHO u 
ofpequo Balla cieqoBarba Ha Haj6omn Haunu. Jla 1m he nommapa 6uTn Be- 
muxa? Bugute, Hama he npumata (creqoBaiba) 6uTM orpaHMuena y cKTaqy 
Ca CTalbeM M3a3BaHMM TOM1aBoM. 

Byyute crpibusm cB Bu... Hemojre ce myTuTM 360r oBora (orpaHu- 
YaBatba CyleqoBarba). Buyure, utTaBo FomahmHcTBO (TpeTMpam) Kao (cBojy) 
ely, aI CBa MMOBMHa je MOja, a, KaO WITO Kary, Ooe je OUT Hamoya *KUB 
Hero Ofj/Max yMpeTH... M BUTE... WOUeNM cy a jely mye OBe; BUAMTE, 
TakBe Nopyuje Hcy fate HMMa (Tj. byauma) (urge) Apyrge. byzure (360r 
Tora) xpa6por cpyja 20K fobem fo Bac jep hy opge mposectu shomu cesouy 
(ce30Hy >2KeTBe - pum. mpes.)... Jahere mojum myaMma Wary y cKmay ca 
TUM KaKO O6aBybajy (cBOj) Mocao. O Tome cTrporo BogMTe pauyHa... byquTe 
BeOMa Map/bMBU, MOTO jefeTe MOjy xpaHy... AKO UKO Off 2KeHa MIM MylIKa- 
pala of6je opakBe nopuje, HeKa Tobe oBjle K MeHM Ja *KMBM KaKO ja 2KM- 
BUM; asi CMTypHo Hehe 6uTM HuKora KO he ,ohn oBamo kK MeHN. 


JacHo je “3 oBe Ipelimcke ja XeKaHakKXTe >KENU ja USByYe MAKCMMYM 
M3 CBOr NOOMpMBpeHOr Tra3qMHCTBa Kopuctehu curyalMjy Koja MOx- 
la Huje Ova TaKO alapMaHTHa Kako 6” OH >Ke7eO Ja je UpeycTaBu. Ou 
usrveyja CileKyIMlle y Be3M Ca TpaxKHOM 3a 2%KMTapMaMa Koje mposaje 
10 FOOpoj WeHM, a MeTaOM KOju BOOuja 3ay3BpaT OH 3aKyIbyje Apyra 
UMatlba Koja e€KCIINOaTUIUe (kopucTn) Ha MCTM HauMH. Cruye ce yTucak 
tia XeKaHaKXTe 2KeyIM [la HaTepa ye Wa paye Bulle 3a Make HagHMLe 
Kako 6” umMao Behn upodut. OH HUje HallpocTo 3eMbOMOCeqHMK, Hero 
TIOCIOBHM YOBeK Kora ToKpehe mpoduT Kao MOTMB, M KOjM crleKyiM- 
me eHOM HamupHuya. Ha xKanoct, MAdopmMaje Koje Dajy oBa mMcmMa 
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is too summary for one to be able to determine the legal status of the 
members of the ‘household’ (or of the domain) with any precision. 

At all events, the right of primogeniture, which, as we have seen, had 
become the rule after being introduced in the form of a testamentary pro- 
vision from the Fourth Dynasty, fell into disuse. And consequently, in or- 
der to maintain the indivisibility of an estate set up as an endowment, Hap- 
idjefai, nomarch and high priest of Siut in the Twelfth Dynasty, addresses 
his funerary priest as follows: “May you watch over all my assets which I 
have placed in your charge, and of which this is the document. The one 
you shall favour among your children, and who shall act as funerary priest 
for me (after you), shall enjoy the usufruct of it, and he alone, under pro- 
hibition of sharing it out among his children, in accordance with this will 
which I have expressed to you. 


The same Hapidjefai drew up various contracts with the priesthood 
of the temple of Siut, all for the benefit of his personal cult. It has been 
said of one of these contracts that it was made between Hapidjefai in his 
capacity as a private individual, and the high priest, which he also was. 
But in fact it is with the high-priesthood of Siut that he, as nomarch and 
high priest, concludes an agreement relating to certain offerings which are 
to be made to his statue in the temple—on his side he makes over proper- 
ties which he affirms are part of his patrimony and do not come from the 
‘house’ of the nomarch—and thus he binds the high-priesthood for the 
future. The text adds that he agreed to this in the presence of the temple 
council, over which, as high priest, he presided at the time and which was 
thus answerable for the honouring of the agreement by future high priests. 


Then again, a passage in Pap. Brooklyn 35. 1446 (beginning of the 
Thirteenth Dynasty, c. 1785 B.c.) shows the married woman enjoying a 
completely independent legal personality, in that she brings a lawsuit as 
plaintiff against her father in order to protect strictly private interests: ‘My 
father has committed an irregularity (?). He had in his possession objects 
belonging to me and [which] my husband [had given me], but he (my 
father) made them over to his (second) wife Senebtisi. May I obtain res- 
titution (thereof),° She is thus free to go to law without in any way being 
under marital authority. 

The imyt-pr was, during the Old Kingdom, a deed of transfer by gift, 
but later became the generic term covering all kinds of conveyance: thus 
in Pap. Kahun ii. i (end of the Twelfth Dynasty), the plaintiff wishes to 
recover an outstanding debt inherited from his father and relating to a 


8 W.C. Hayes, A Papyrus of the Late Middle Kingdom in the Brooklyn Museum, Brook- 
lyn, 1955, pp. 114 f, pl. xiv; A. Théodoridés, RIDA vii (1960), 87-8, 92-3. 
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cyBMlle cy caxkeTe Ja Ou Ce KOMMKO-TONMKO TIpelyM3HoO Morao OfpeyuTM 
paBHMU caTyc ulaHoBa FOoMahmucTBa (MM ,,1Oceya’). 


Y cBakom cilyyajy, UpaBo MIpMMoreHUType KOje je, KaO WTO CMO BM- 
eM, MOCTaO OMMTe IpaBMO HaKOH LITO cy ra y PopMu TecTaMeHTal- 
He ofpen6e yBenu 3a Bpeme UetBpte quHactTuje, mpecrano je fa ce KO- 
puctu. Kao nocneyuua Tora, Ja Ou ce OfpxKasa HEfebUBOCT MMakba KOje 
je ompeheno kao 3aqyxOuna, Xanuyecdan, HOMapx MU BUCOKM CBeLITeHMK 
Cujyta 3a Bpeme [[BaHaecte quHacTuje, obpaha ce cBelITeHuLMMa KOjUu 
cy 3afly2KeHu 3a Heros Horpeo Ha cieyehu Haun: ,,[lasmre Ha cBa Moja 
qoOpa 3a Koja CaM Bac 3afly2KMO M O KOjMMa TOBOpM OBaj AOKyMeHT. Oxuaj 
Kora ojjabepete Melby Balliom eyo, a Koju he 6uTu Moj norpe6un cBeul- 
TeHUK (Mocze Bac), 6uhe nIOF0y2xKMBaNall, CaMO OH, y3 3a0paHy [emerba 
BylaCTUTO] TeWM, y CKlafly Ca OBMM WITO CaM BaM CaOnuTuo.~ 


Taj uctu Xanmuyedan caumHMo je pasHe yroBope Ca CBelITeHCTBOM 
xpama Cnijyta, a cBe chopay{M OfpxKaBatba HerOBOr MMIHOL KylTa. 3a je- 
aH Of, OBMX yroBopa Kaxe ce Ja je 3aK/byyeH U3sMeby Xanumedanja kao 
TIpuBaTHe IMAHOCTUM, U hela KaO BUCOKOL CBelITeHNKa. Am y CTBapMu OH 
je; KaO HOMapx UM BUCOKM CBINTeCHNK, CKJIOIMMO YrOBOp Ca BUCOKMM CBeIlI- 
TeHCTBOM CrijyTa y Be3u ca oppeheHum Monysama Koje je Tpebao Ipu- 
HeTM HeFOBOM KMIly y XpaMy — Ca CBOje CTpaHe OH onpehyje uMoBuny 3a 
Kojy HOTBphyje fa je Jeo HeroBor BuACHMUITBa MU He Mpunafa ,,Kyhu~ Ho- 
Mapxa — oOaBe3yjyhu Tako BUCOKO CBellITeHCTBO 3a y6ynyhe. TexctT yo- 
aje a ce OH Ca OBMM Carmacuo y IpMcycTBy CaBeTa XpaMa KOjMM je, Kao 
BMICOKM CBeLITeHMK, IIpesceyjaBao y TO BpeMe M Koj je 6“0 OATOBOpaH 3a 
IOMITOBarbe OBOF ClOpa3syMa Of cTpaHe 6yfyhux BUCOKMX CBeLITeHMKa. 

Ca apyre ctpaue, jeqaH nacyc y [lanupycy u3 Bpykauua (Pap. Brook- 
lyn) 35.1446 (mouerak TpiHaecte quHacTuje, OKO 1785. I.H.e.) MoKa3yje 
[la yjaTa 2KeHa y2KMBa MOTIYHO He3aBMcaH IpaBHM cTaTyc jep noKpehe 
WapHUly KaO TYKMall MpOTMB cBOra Olja KaKO 6M 3allITMTMMa CTporo 
lpuBatHe untepece: ,Moj ora je yauHMO HelITO HempaBumHo (?). Buo 
je y mocefy mpezMeta Koju mpumapajy Menu u (Koje je) Moj Myx (qa0 
MeHM), ay Ux je OH (MOj OTA) 4ao CBOjoj Apyroj *xeHu CeHeOtTucn. Ke- 
nena 6ux fa Mu (mcr) 6byny Bpaheuu.“s IIpema Tome, ona uma cmo6opy 
qa Ce 030Be Ha 3aKOH, a Ja IPM TOMe HM Ha KOjM HaYMH He Jenla Nop 
6payHom Brrauthy. 

3a Bpeme Crapor KpasbescTBa imyt-pr Ouo je TalMja KOjOM Ce HeLITO 
[aje Ha MOKJIOH, asu je KacHMje MOCTaO reHepM4KM TepMMH KOjM O6yxBaTa 
cBe BpcTe lIpeHoca: Tako y Ilanupycy m3 Kaxyua (Pap. Kahun) ii.1 (c Kpaja 
][BaHaecTe WMHacTuje), TyKUMall *KeIM a HallaTu [yroBatbe Koje je Ha- 


8 W.C. Hayes, A Papyrus of the Late Middle Kingdom in the Brooklyn Museum, Brook- 
lyn, 1955, pp. 114 f, pl. xiv; A. Théodoridés, RIDA vii (1960), 87-8, 92-3. 
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credit sale which had been concluded by imyt-pr. An imyt-pr, which pro- 
vides for a unilateral transfer of property through arrangements conse- 
quent upon death, corresponds to what we know as a will. It is to be noted 
that the imyt-pr are made in the form of a declaration to the local council 
of th» srw (*sar: representatives of public authorities), who register it and 
send a minute to be kept in the vizieral archives. Transfers are sometimes 
accompanied by conditions (e.g. indivisibility or entailment). The taking 
of an oath is not required for the drawing up of an imyt-pr valid as a will, 
because it can be revoked, but it is necessary in the case of deeds which 
involve liabilities for the future. 

An instance of this is to be found in Pap. Kahun vii. i,? of which a 
translation and discussion here follow: 


Year 39 (of Amenemhet III, Twelfth Dynasty, c. 1834 B.c.), the 4™ 
month of (the season) akhet, the 19" day. 

Deed of transfer (imyt-pr) which the ‘phylarch’ Mery-son-of-Inyotef, 
called Kebi, drew up in favour of his son Inyotef-son-of-Mery, called Iuseneb. 

I transfer my office of ‘phylarch to my son Inyotef-son-of-Mery, called 
Iuseneb, on condition of his being for me ‘a staff of old age’ in that I have 
grown infirm. Let him be appointed to it immediately. 

As for the deed of transfer which I drew up in favour of his mother pre- 
viously, it is revoked; and as for my house situated in the region of Hatmadet 
(2), it is for the children who may be borne (msy) to me by Satnebetneninesu, 
the daughter of the guard of the councillor of the district, Sobekemhat, to- 
gether with all that it contains. 

List of the names of the witnesses present at the drawing up of this deed 
of transfer: (three names). 


This imyt-pr annuls a previous deed with the same title which was a 
will, but it does not itself constitute a will, since it is expressly laid down 
by the wish of the settlor that it shall take effect immediately. It may be 
noted that the revocation applies only to the second part of the text and 
that, consequently, the first clause has nothing to do with it. But why then 
was it brought into the present imyt-pr of which the son is made benefi- 
ciary when it does not concern him, or so at least it would appear ? What, 
in other words, was the raison d’étre of the first imyt-pr ? 

Apart from his religious function, still a family affair at this period 
and so hereditary, the father reckoned among his assets a house and its 
furnishings. On his dying intestate, the whole would have passed to his 
9 ELL Griffith, Hieratic Papyri from Kahun and Gurob, pp. 29-31, pi. xi [= K. Sethe, 

Aegyptische Lesestiicke, Leipzig, 1928, p. 90, ll. 1—11]; A. Théodoridés, RIDA v 

(1958), 38-43. 
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cyleqMo Off CBOr Olja y Be3M Ca WposajoM Ha KpeguT Koja je Ouna 3aKbyyeHa 
Ha ocHoBy imyt-pr. Imyt-pr, Koju perymile jeqHOcTpaHu mpeHoc MMOBMHeE 
IIyTeM Mepa KOje Ce CIIpOBOje HAKOH HeyMje CMpTU, OATOBapa OHOME ITO 
MM T103HajeMo Kao TecTaMeuT. Tpe6a HalloMeHyTM Ja ce imyt-pr caunrbaBa 
y dopmn u3jaBe 7OKamHOM caBeTy srw (*sar: IpecTaBHUWM jaBHMX Byla- 
CTU), KOjM UX 3aBOAM MU Waybe OemeuKy Koja he ce uyBaTu y BesMpcKMM ap- 
xmBpuMa. IIpenocu cy noneKkay, upahenu ycropuma (HMIp. HeyjemUBOCT OC- 
Tape). Ilomaratbe 3akeTBe HUje OOaBesHO 3a CacTaBybatse imyt-pr Koj 
he BaxKUTM KaO TeCcTaMeHT, jep Ce OH MOXKe MOHMIITUTH, aM je HEOMXOHO 
y cily4ajeBuma Talivja Koje ce ofHOce Ha Ayrose y 6yyzyhuoctTu. 

IIpumep 3a oBo Moxe ce Hahu y Hanupycy u3 Kaxyua viil? unju 
IIpeBoy| UM KOMeHTap crleje: 


Toqmua 39. (AmeHemxer III, [Banaecta quHactuja, oKo 1834. m.H.e.), 
4deTBpTM Mece (rommmer 06a) akghet, WeBeTHaecTN jaH. 

Tanja o mpeHocy (imyt-pr) Kojy je ,dpunapx“ Mepu-cuu-Unuoteda, 
mo uMeny Ke6u, caumHmo y Kopuct cBor cuHa Unnoreda-cuna Mepuyjesa, 
110 umMeuy Jyceueo. 

TIpenocum cBojy cryxx6y ,,dbumapxa“ Ha cBor cuHa VUnmoreda-cuua Me- 
puja 3BaHor JyceHe6 mo ycnoBoM fa OH MeHU 6yZze ,,1O0TIOpa y crapocTu™ 
HOWTO cam 3aHemohao. Hexa 6yye MOcTaBybeH Ha TY LYKHOCT OfMax. 

Illro ce Tw4e Taluje 0 IpeHocy Kojy cam caymMHMO paHuje y KOpMcT 
HbeTOBE MajkKe, OHa Ce OMO3MBa; a LITO ce THYe MOje Kyhe Koja ce Hamla3u y 
o6macru Xatmajer (¢), oHa je, Ca CBMM WITO Ce y Oj Hama3u, 3a Fey Kojy 
he mu Moxya pogutu (msy) CarHe6beTHeHuuHecy, hepka uyBapa yupaButemba 
oxpyra, Co6ekemxara. 

Crmcak ca MMeHMMa CBeOKa KOjM Cy IpMicyTHM MpwmMKOM cauMHa- 
Bakba OBe TaliMje: (Tp uMeHa). 


Oxaj imyt-pr MOHMUITaBa IIpeTXOMHy TallMjy UCTOr HacmoBa Koja je 
Ouma TeCTaMeHT, alm He IpescTaByba CaM 10 CeOM TeCTaMeHT HOWTO u3- 
PUIUTO HaBOMM %*Kewy OHOLa KO Ta CauMHbaBa fla O/[MaX CTYIM Ha CHary. 
Moxe ce IpMMeTMTU Ja Ce OMO3UB OFHOCM CaMO Ha Jipyru feo TeKcTa u 
[a CXOHO TOME, IIpBa K/lay3y/la Ca TAM HeMa HMKakBe Bese. AJIM 3alllTO je 
OH]a yHeTa y OBaj imyt-pr KOjMM ce CMH IIpormaliaBa Haciwleq{HUKOM Kajla 
ce TO Ha wera He OJHOCM, wIM Oapem Tako usrmega? [pyrum peumma, 
Koju je v0 raison a’ étre 3a psu imyt-pr? 

Ocum cBoje pemurujcke pyHkyMje, Koja je y TO BpeMe jou yBek 6uma 
TOpoyqM4dHa CTBap, Te CaMMM TMM M HacwlepHa, OTall je y CBOjy MMOBUHY 
pauyHao um Kyhy ca moxyhctBom. Ako 6” yMpo He OCTaBMBIIM TecTaMeHT, 
cBe 6M Ipumlano HeroBoM CuHY, aM OH MoOpa la je OCTaBMO MeraT CBOjOj 


9 ELL Griffith, Hieratic Papyri from Kahun and Gurob, pp. 29-31, pl. xi (=K. Sethe, 


Aegyptische Lesetiicke, Leipzig, 1928, p. 90, ll. 1-11); A. Théodoridés, RIDA v (1958), 
38-43. 
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son, but he must have made a legacy to his wife and it is this disposition 
which will have necessitated the drawing up of the first imyt-pr. It may be 
supposed that the will in question would have become void on the death 
of the legatee; in fact, it is by the present deed that the husband annuls his 
previous liberality. One wonders whether the revocation may not conceal 
a repudiation. At all events, the father speaks of the ‘mother’ of his son 
and not of his own wife; but neither does he give the title of wife to the 
second woman, though from the context it would seem unlikely that he 
had only an irregular relationship with her. It would be tempting to as- 
sume therefore that the deed was drawn up at the time of a remarriage. 
The form msy(zo) would then be better taken as a prospective participle 
(‘the children who may be born to me ...’), which would be consistent 
with the fact that the children of the second liaison are neither named nor 
even enumerated. By the terms of the first imyt-pr the legacy had evident- 
ly been entailed and the son named as beneficiary of his mother, and it is 
in this respect that he was affected by the revocation of the will. 


It was not therefore because of the first wife that the previous imyt-pr 
was annulled (it would in fact have remained effective even after her death 
and the hypothesis of a possible repudiation would be pointless), but be- 
cause the father, at the time of the apportionment which he now makes, is 
also concerned about the children he may have by the other woman. As he 
stipulates that his (eldest) son should serve him as ‘staff of old age’ (which 
amounts to saying that he has to make him a good allowance), the ap- 
portionment we have here would correspond, as Maspero noted, to what 
under the Ancien Régime was called a démission de biens. 

Quite apart from the fact that the present deed modified, funda- 
mentally, the terms of the first imyt-pr—a codicil would otherwise have 
been sufficient, as is clear from another Kahun papyrus!°—the father was 
bound to draw it up because he was in fact transferring his assets before 
his death and because, moreover, as far as his eldest son was concerned, he 
was doing so conditionally. 

The kings of the Twelfth Dynasty reconstituted the administrative sys- 
tem, with its unifying force. But the Hyksos invasion in the time known as 
the Second Intermediate Period (1678-1554 B.c.) must have afforded the 
great lords of Upper Egypt a new lease of independence, to the extent that 
the principate of El-Kab could still be regarded by its holder as a transfer- 
able patrimony. However, if during the seigneurial period which followed 
the Old Kingdom a prince was master of his province, this is no longer the 
case under the Seventeenth Dynasty. The prince has as his counterpart a 


10 Pap. Kahun il, 14; cf. A. Théodoridés, Annuaire de l'Institut de phil. et @hist. orien- 
tales et slaves, xiv (1954-7), 94; RIDA v (1958), 42-3; viii (1961), 52-3. 
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*KeHU Mu 360r OBOr pacoslaratba je Ou“I0 HEOMXOAHO Ja ce cCauMHU IIpBU 
imyt-pr. Moxe ce ipeTnocTaBuTn fa 6u aTM TecTaMeHT MOCTao HMUITa- 
BaH cMphy ‘eraTapa; y CTBapM, HOBOM TalIMjoM CylIpyr NOHMIITaBa OHO 
ITO je IIpeTXOWHO ofpeqMo Kao pap. Morxemo ce 3aluTaTu ja 1M OBaj 
OHO3MB yKa3yje Ha HeKO OfpMljalbe Tj. ofOayuBatbe. Y cBakom cyyyaijy, 
OTall TOBOpM O ,,MajljM" CBOr CMHa, a He O CBOjOj KeHM; aM OH HM Apyroj 
%KeHM He [laje TMTyIy Cylipyre, Mako je Ha OCHOBY KOHTeKCTa MasIO Be- 
POBaTHO Ja Ca HOM MMa CaMO HeKM He3aKOHMT ofHOc. Hexako ce cama 
HaMehe mpeTmoctaBka Jfa je TallMja cauvHeHa y BpeMe HOBO CK/lallakba 
6paka. OOmuK msy(w) 6m ona OuNO Oome cxBAaTMTM KaO NOTeHYMjar 
(ea Kojy 6% Mu Moxga Moria pogzutTu"), WTO 6m ce MoKNONMMO ca 
UMHeHUIOM fla ella U3 OBe [pyre Bese HUCy NOMeHyTa HM MO MMeHy, 
HUTM Cy MOOpojaua. Ilo ycnosuma upsor imyt-pr meratT je ounTO Ou0 Ha- 
BeyleH, a CMH MMe€HOBAH Kao HacyleJJHMK CBOje MajKe MU ylIpaBo y TOM CMI- 
cily Ce OMO3MB TeCTaMeHTa OJHOCM Ha mera. 


3HauM Ja IpeTxogHU imyt-pr Huje MOHMIUITeH 360r HeroBe MIpBe 2*KeHe 
(oH 6M 3alIpaBo OCTaO Ha CHa3M YaK M HaKOH HeHe CMPTU, a XMMOTe3a 
o Moryhem of6aumBarwy Ousa Ou OecmucieHa) Hero 3aTO IITO ce OTall y 
TPeHYTKy Kajla cauubaBa OBY Hojey OpuuHe 3a Jelly Kojy 64 Morao uMaTu 
ca pyrom xKeHom. [lourro ogpebyje ga weros (Hajctapujm) cuH Tpeba ya 
My 6yze ,moTMOpa® y crapoctu (TO je UcTO Kao Jfa je peKao fla Tpeba fa 
My flaje IIpMrogHo M3pxKaBarse), pacnojea KOjy OBe MMaMo OfToBapasa 
6M OHOME LITO ce, Kako je UpuMeTuo Macnepo, nog Ancien Régime (cta- 
puM pexmmom) HasuBano démission de biens (mpeHoc qObapa). 

HesaBucHo Of] UiHeHULe Ja HOBA TallMja NOTMYHO Merba yculoBe IIp- 
Bor imyt-pr - WofjaTak 6" “Haye OM0 JOBOybaH, KaO IITO Ce jacHO BUM U3 
jequor apyror namupyca u3 Kaxyna -° oray je Mopao ya je caamHu 360r 
TOra WITO je CBOjy UMOBMHYy pacnoyemuo pe CcBOoje CMPpTU M 3aTO ITO je, 
WiTaBMie, y OJHOCY Ha Herowor Hajcrapujer cMHa Taj WpeHoc UMOBMHE 
60 ycnoBybeH. 

Kpamesu ][BaHaecte MHacTMje MOHOBO Cy yclocTaBMIM ay}MMHM- 
CTpaTMBHM CMCTeM, Ca OBOM FbeTOBOM yjeqMbyjyhom cviom. AM MHBa- 
3uja XUKcOca y BpeMe MO3HaTO 1104, Ha3MBOM J]pyrm npenasHu Tepnoy 
(1678-1554. m1.H.e.) Mopa fa je WOHema BenMKuM Trocnofapuma lToprer 
Erunta HOBy He3aBMCHOCT J{O Te Mepe Ja je Blagap KHexeBmHe En-Ka6 
joll yBeK Morao JJa Ha TO Ivlefja KAO TUTYNy KOja ce IpeHOcu ca olla Ha 
cuna. Mehytum, yKomuKko je 3a BpeMe BlaCTeMMHCKOr MepMoja KOjM je 
ycieyquo HaKoH Crapor KpabeBcTBa HeKM KHe3 60 rociopap y CBOjoj 
IpOBMHYMjM, TO Bulle HUuje 6v0 ciy4aj y Bpeme CegamuaectTe AMHacTHje. 
Kues je Kao NaHfaH MMao BOJHOr 3alloBeJHUKa KOjM je WUPeKTHO 3aBMcno 


10 Pap. Kahuni.l, cf. A. Théodoridés, Annuaire de l'Institut de phil. et @hist. orientaleset 
slaves, xiv (1954-7), 94; RIDA v (1958), 42-3; viii (1961), 52-3. 
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military chief directly dependent upon the king (Petrie, Koptos, pi. viii), 
and Pap. Berlin 10.470 shows us the vizier’s administration introducing its 
legal machinery everywhere so as to centralize procedure.!! 


... Such (therefore) are the prescriptions. See, the parchment from the 
vizier’s office is brought to you, so that you may know all the measures (?) of 
justice in this (matter) ... 

See that, having been interrogated, they (the interested parties) approve 
it, and also that they take oath on the matter. See that the prescriptions (of the 
rescript) are presented to the slave Senbet (the subject of the litigation). See 
that (a report) is sent so as to make it known to the prince of Elephantine ... 

This is sent to make it known to them (that is to say, as instructions to 
the administrative officials of Elephantine). 


The prince is kept informed of legal proceedings in his province, but 
he no longer controls them. 


As regards slaves, who were not very numerous in Egypt—the refer- 
ence here is not to prisoners of war—and who were bought and transferred 
from owner to owner like chattels, it is evident that they enjoyed a legal 
status which made them more like serfs. They could acquire property and 
bear witness at law, even against their masters...;!? they seem also to have 
been able to marry easily with free individuals or to be adopted by them, so 
becoming free themselves, the process of manumission being unknown.? 


Ahmose, the founder of the Eighteenth Dynasty after the liberation 
of Egypt, rapidly completed the territorial and administrative unification. 


Thanks to the ‘Instructions’ given by the king to his vizier we are fa- 
miliar with the principles which inspired the royal works. Their compo- 
sition must go back to the Thirteenth Dynasty, but the outstanding copy 
which we possess, that in the tomb of Rekhmire, dates from the Eight- 
eenth Dynasty. There we find first a veritable ethic of viziership, in which 
it is laid down that justice is to be rendered in public and in such a way 
that every individual shall always secure his rights. To this end, appeal is 
made to a sense of equity and also, by implication, to jurisprudence, since 
it is pointed out that the records of all judgements are kept in the vizier’s 
archives, where they could certainly have been consulted”! 


... See, if a petitioner presents himself, from south or north, (in a word) 
from anywhere in the country, equipped (with his papers?), seeking an audi- 


11 PC. Smither, JEA xxxiv (1948), 31-4, pls. vii-viii; A. Théodoridés, RIDA vi (1959), 
131 f. 


12 A. Bakir, Slavery in Pharaonic Egypt, Cairo, 1952, pp. 84 f. 
13. A. Théodoridés, RIDA xii (1965), 79-142. 
14 R.O. Faulkner, JEA xli (1955), 18-29; A. Théodoridfés, RIDA xiv (1967), 148-51- 
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on Kpayba (Petrie, koptos, pl.viii), a Tlanmpyc uz bepnmua 10.470 noxasyje 
la je AAMMHMCTpalMja Besupa CBOjy IpaBHy MalliMHepijy yBoquma cByya 
Kako 6u WeHTpamu3oBana Hpouenype.!! 
... TakBa cy (crora) ynytcTBa. Buyute, WepraMeHT M3 BesmpoBor ypeya 
BaM je JOHeT 3aTO Ja OuctTe 3HamM cBe Mepe (?) Koje mpaBo mpegzBuha y Boj 
(cTBapy)... 
Tlocrapajre ce {a ce, HAKOH IITO Cy McHMTaHU, OHM (3amHTepecoBaHe 
cTpaHe) cylaxKy Ca TMM, Kao M Jfa Cy ce 3aKmemM y Bes ca TUM. Tlocrapajre 
ce Ja UHCTpykyMje ate poby Cexbety (mpeqMmert copa). Bugnte sa je (3- 
BellTaj) MociaT ja OU Ca TUM yO3HaO KHe3a EnecanTuuea... 
OBo ce ulaybe Ja MM ce O63HaHU (1TO he pehu, Kao ynyTCTBO 3BaHMY- 
HMWMMa yupaBe Enedantuuea). 


Kuesa o6aBellTaBajy 0 IpaBHMM HOCTYHUMMa y HerOBOj KHexKeBu- 
HU, ayIM OH BMIIe HEMa KOHTpOsy Hal MMa. 

Illto ce ru¥e pobosa, Kojux Huje Ou7i0 MHoro y Erunry - oBo ce He 
OJHOCH Ha paTHe 3apoObeHNKe — MM KOjM Cy KyMOBaHM M IpeHOLIeHN Ca jepl- 
HOF BylaCHMKa Ha J[Ppyror KaO IIpMBaTHa CBOjMHa, OUMTMeTHO je Ta Cy yKU- 
Bal WpaBHM CTaTyc KOjM je BUIe HaMKOBaO Momo%Kajy KMeToBa. Mormu 
cy CTMNaTM MMOBMHY VM CBeJOUNTM pes, 3AKOHOM, YaK M MPOTMB CBOjMX 
rocmogapa...;? usrmepa fa cy Takohe Mormm ya cio60gHO cKianlajy 6pakoe 
ca clo6oqHMM rpahanuma unin fa 6yny ycBojeHu, noctajyhu Tako u camu 
CNO6OFHU, MOWITO je Mpouec ocnobahata v3 porcrBa 6u0 Hemo3uHart.!3 


AxMoce, ocHuBay OcamuHaecTe JuHacTuje mocme ocnobohema Erun- 
Ta, 6p30 je OBpLIMO TepuTOpujaHo UM a|MUHMCTpaTUBHO yjeqMbee. 


3axBabyjyhn ,,YmyTCTBuMa™ koje je Kpayb JaO CBOM Be3sMpy, NO3HaTM 
cy HaM IIpMHUMMIM KOjM Cy MHCIMpMcanM KpawbeB pay. OHM MoOpa fla Cy 
cadMbeHU jou 3a BpemMe Tpvivaecte JMHactTyje, au caayBaHM ipwMepak 
KOjM MOcepyjeMo, OHaj 43 rpoba Pexxmupe, noTM4e 13 BpemeHa OcaMuHa- 
ecte qMHactuje. Ty 10 1pBM NyT HaMma3MMO Ha MCTMHCKy eTMKy Besup- 
CKOF yllpaBybatba, Y KOjOj ce Karke JJa ce IpaBjla eM jaBHO M TO Ha TaKaB 
HauUH Ja CBAaKM WoOjeqMHall YBeK OCTBapM CBOja pasa. Y Wy Tora alie- 
nyje ce Ha ocehaj 3a mpaBwuHoctT a TaKohe, MMIIMIMTHO, M jypuctipyqeH- 
IMjy, MOWITO ce ucTMye Wa ce 3alMcu ca cBMx cyhera dyBajy y apxuBama 
Be3Mpa, [je CBaKakO MOTy fla ce KoHcymTyjy:!4 


...BUAMTe, aKO Ce MOMMMal] WOjaBu ca jyra uM ceBepa, (jeqHOM peyiy) 
m3 Ous0 Kor Kpaja 3eMybe, M WoHece (cBOja JoKyMeHTa?) Tpaxehu mprjem 


11 PC. Smither, JEA xxxiv (1948), 31-4, pls. vii-viii; A. Théodoridés, RIDA vi (1959), 
131 f. 


12 A. Bakir, Slavery in Pharaonic Egypt, Cairo, 1952, pp. 84 f. 
13. A. Théodoridés, RIDA xii (1965), 79-142. 
14. R.O. Faulkner, JEA xli (1955), 18-29; A. Théodoridés, RIDA xiv (1967), 148-51. 
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ence at the vizier’s office, take care that you judge every case in conformity 
with the provisions of the law and (also) judge every case with the correct- 
ness which is proper to it, [giving every person] his rights. 

See, with regard to the magistrate who gives judgement in public the 
water and the wind report on all that he does. And if he does something 
unjust ... 


See, it is the refuge of the magistrate to judge cases in conformity with 
the instructions and by putting into execution what has been decided. A 
petitioner who has received judgement [should not say: ‘I have] not [been 
given my rights’. 

See, it is a maxim found in the ‘collection of Memphis’ ... Beware of 
that with which they reproached the vizier Khety, namely that he dealt unfa- 
vourably with his kindred to the advantage of strangers, fearing that it might 
be said of him: “He [judges] with partiality’ ... that is more than justice. Do 
not (therefore) judge [inconsistently]; the abomination of the god (ie. the 
king) is partiality. 

Such is the doctrine (sbtyf. ‘instruction’). You must act accordingly: you 
shall look upon him who is known to you in the same way as him who is 
unknown to you; him who is close to you in the same way as him who is 
far from you ... Do not send a petitioner away before giving attention to his 
words. If there is a petitioner who has recourse to you, do not [reject] what 
he says, arguing that it must have been said (already); you shall dismiss him 
(only) after letting him hear the reason why you dismiss him, for it is main- 
tained that a petitioner would rather that you pay attention to what he says 
than see judgement given on that for which [he has] come. 

Do not be angry with a man without justification; be angry (only) be- 
cause of that for which there is reason to be angry. Inspire fear of yourself, so 
that you are feared, for he is (truly) magistrate, the magistrate who is feared. 
But the reputation of a magistrate lies in his practising justice; and if a man 
makes himself feared excessively, there is something of injustice in him in 
the opinion of people who cannot say of him: “He is a mar (in the fullest 
sense of the word) ... As for the office in which you hold audience, it in- 
cludes a large room which contains [the records] of [all] the judgements, for 
he who must practise justice before all men is the vizier ... Do not act as you 
please in cases where the law to be applied is known ... 


The whole of the first section of the text of the ‘obligations of the 
vizier’ deals with the jurisdictional rights of this highest official in admin- 
istrative matters:!° 


Now with regard to the general procedure of the vizier holding audi- 
ence in his office: whosoever [is not] perfect in any service (?) ought to be 


15 N. de G. Davies, The Tomb of Rekh-mi-rér at Thebes, i, New York, 1953, p. 91; W. C. 
Hayes, A Papyrus of the Late Middle Kingdom in the Brooklyn Museum, Brooklyn, 
1955, pp. 40-1; H. W. Helck, Zur Verwaltung des mittleren und neuen Reichs, Leiden- 
KGéln, 1958, pp. 33-4; A. Théodoridés, RIDA vi (1959), 120-1; vii (1960), 135. 
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KO], Besupa, BOAMTe pauyHa Ja y CBAKOM Cyly4ajy CyqMTe y cKayy ca ofpen- 
6aMa 3aKOHa, Kao M Ja CyyquTe y CBaKOM Cily4ajy KopeKTHO (qajyhu cBaKom 
WMUy) HeroBa paBa. 


Bute, WTO ce TuYe CyqMje KOjM MspMyue Mpecyfy y jaBHOCTU, Bopa 
M BeTap U3BellITaBajy O CBeMy LITO OH pagu. A aKO yYMHM HeIITO ITO je 
HelIpaBMyHo... 

Brugnte, onakilabe je 3a cyqMjy Wa y cayuajepuma cyfM y cKmapy ca 
yIyTCTBUMa M fa M3BplaBa OHO WTO je Beh opmy4eHo. Momunay Koju je To- 
6uo0 mpecyzy (He 6u Tpebano Aa Kaxe: ,,(Ja) H1cam (OcTBapMo cBOja IpaBa)~. 

Buynte, oBo je MaKcuMa Koja ce Hama3u y ,360upyu us Memduca~... 

Uysajre ce oHora 3a WTO cy ykopumu Besupa Ketuja (Khety), 360r Tora 
WITO je, Hamme, cBoje pohake TpeTupao HeMOBOHMje Hero cTpaHye crpa- 
xyjyhm ga 61 ce 3a mera Moro pehm: ,,OH mpuctpacuo (cyqu)~.. To je Butte 
Hero mpaBaa. Hemojre (crora) cyzuTu (HefoctepHO); 6or (Tj. Kpayb) ce rHy- 
lla IpucTpacTHOcTH. 

TakBa je qoKTpuna (sbryt: ,,ymytctBo”). Mopate noctynatu y cKmany 
ca IbMM: MOpate IvleqjaTM Ha OHOLa KOFa MO3HajeTe MCTO KaO Ha OHOF KO BaM 
je Hello3HaT; Ha OHOra KO BaM je 67M3aK Ha MCTM HaYMH KaO Ha OHOTa KO 
BaM je jlaviek... 

Hemojre oTimociaTm MomMola pe Hero WITO MOCBeTUTe MaxKHy We©ro- 
BUM peumma. AKO BaM Ce HEKM MO/MMall WOHOBO OOpaTu, Hemojte (op6a- 
UMTM) OHO LITO KaxKe, ropopehu pa je To Beh peyeHo; Mopate ra oTMycTUTM 
(rex) Kayja My omoryhure ya uyje pasior m3 Kora ra oTMyuITaTe, jep je M0- 
3HaTO fla 6M Momumaly pagMje a oObpaTure MaxKy Ha OHO LITO OH KaKe Hero 
qa uyje cy, 0 oHOMe 360r yera (je oH) Zourao. 

Hemojre ce myTMTM Ha YOBeKa 6e3 pa3mora; wyTMTe ce (camo) 360r 
OHOra ITO Mpef{cTaByba pa3i0r 3a HYTHY. YIMBajTe CTpax, TaKO fJa Bac ce 
rae, jep je (ipaBu) cyqMja onaj cyquja Kora ce nmame. Ann penyrayuja 
cyquje mex y HeroBoM cipoBohewy mpaBse; a aKO YOBeK HaBeye Apyre 
a Ta ce MWpeTepaHo Ilalle, MMa HelITO HelIpaBegqHO y Be3M Ca HMM, 110 
MMUUbery IbyLM, KOjM He MOTY Ja 3a wera Kary: OH je YoBeK™ (y Haj- 
HOTIHyHUjem cmucmy Te peu)... Ito ce twue cayxK6eHe Ipoctopuje y Kojoj 
IIpuMate cTpaHke, oHa Tpe6a fa MMa jeqHy BeAMKy IIpocTopyjy Koja canpKu 
(3anmmcHmke) ca (cBMux) cyheta, jep oHaj Ko Mopa fa Jem IpaByy Upey cBuM 
yuma jecTe Besup... He WoctynajTe CaMOBOJbHO y Ciy4ajeBuMa Ife je T10- 
3HaT 3aKOH KOjM TpeOa IPMMeHMTM.... 


UntaB IpBu ofjebak TeKcTa O ,,06aBe3aMa BesMpa OaBM ce Hafex- 


HOCTMMa OBOT HajBMiuer 3BaHMMHMKa y Norley aqyMMUHUCTpaTMBHUx 


cTBapn: 


15 


15 


A cajj, ITO ce TM¥e OMMTer NOCTYIKa Of p»KaBalba ayAMjeHyMje (mpuje- 
Ma) KO], Be3mpa y HerOBOM ypesly: KO roy (He) o6aBba Ouro KOjy cryxKby 


N. de G. Davies, The Tomb of Rekh-mi-rér at Thebes, i, New York, 1953, p. 91; W. C. 
Hayes, A Papyrus of the Late Middle Kingdom in the Brooklyn Museum, Brooklyn, 
1955, pp. 40-1; H. W. Helck, Zur Verwaltung des mittleren und neuen Reichs, Leiden- 
KGéln, 1958, pp. 33-4; A. Théodoridés, RIDA vi (1959), 120-1; vii (1960), 135. 
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heard by (the vizier) with regard to the matter; he who does not then himself 
put from him the fault (which has been committed) after he (the vizier) has 
heard the circumstances shall be entered in the register of malefactors which 
is kept in the great prison, and it shall be the same for him who does not put 
from him the fault (committed) against the (vizier’s) messenger. 


In case of backsliding on their part, the first thing to be done is to 
send their criminal record to the vizier. The same text then deals with civil 
cases relating to land transactions in the country, for all land registration 
comes within the vizier’s jurisdiction. That is why the imyt-pr have to be 
sent to him. 

In relation to judicial procedure one may cite a papyrus dated in the 
reign of Thutmose III (Eighteenth Dynasty, c. 1490-1436 B.c.) where, al- 
though the first part is damaged, there is preserved the conclusion of a 
case under review in which the petitioner's appeal is dismissed. The state- 
ment given as to the grounds of the decision embraces the factors taken 
into consideration, followed by the legal basis of the sentence and the en- 
acting terms, in which we find the time-honoured formula: ‘A is right, B 
is wrong. It is apparent from this report that the law invoked envisaged 
respect for the res judicata. It made provision for a ‘hundred strokes’ for 
any reckless litigant.'° 


It is to be noted that there was no higher jurisdiction to which appeal 
could be made against a judgement pronounced by an inferior court. It 
was the same tribunal or court which reviewed the cases in the light of 
fresh evidence, although perhaps the assessors were not the same (?). 


During the reign of Ramesses II (Nineteenth Dynasty, c. 1290-1224 
B.C.), a scribe of the treasury of Ptah at Memphis, called Mes, had like- 
wise lodged an appeal, which in his case was allowed.!’ The military ben- 
efice given to his ancestor Neshi by the king Ahmose should have been 
kept as a joint property, but its transmission provoked disagreement, for 
out of personal interest all members of the family had soon claimed their 
individual share, which, notwithstanding the terms of the constitutive 
clause, they were allowed to have by the vizieral court under Horemheb 
(end of the Eighteenth Dynasty). However, at the time of these difficulties 
and of the division finally achieved, irregularities crept into the procedure, 
to the extent that the mother of Mes found herself dispossessed of the 
share which should have come to her - the land-registration documents 


16 W.Spiegelberg, ZAS Ixiii (1928), 105-15; E. Seidl, Einfiihrung in die dgyptische Rechts- 
geschichte, pp. 25, 38; A. Théodoridés, RIDA xiv (1967), 126-7. 


17. A.H. Gardiner, The Inscription of Mes: A Contribution to the Study of Egyptian Judi- 
cial Procedure, Leipzig, 1905 (Unt. iv, Heft 3). 
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Kako Tpe6a (?) Besmp Tpe6a fa ra caciyia y Be3m Ca TUM; OHaj KO ce He 

orpayu of rpeuiKe (Kojy je WOUMHUO) HaKOH WTO OH (Be3sMp) McIIMTa OKOM- 

Hoctu, Ouhe yHeT y peructap mpeKpuimmaya Koju ce 4yBa y BeIMKOM 3aTBO- 

py, a ucto he Baxutm m 3a OHOra KO ce He Orpaym of (MouMHeHe) rpelike 

mpey (BespoBMM) r1lacHMKoM. 

Y cnyuajy HMXOBOr NOBpaTHMLITBa, IpBO WITO Tpeba yaMHUTN jecTe 
[la Ce HMUXOB KPUBMYHM JOCUje MOllaybe Besupy. 

Osaj ucTu TeKcT Hajjaybe ce 6aBu rpahaHcKMM ciydajeBuMa BesaHMM 
3a 3€MMINHE TpaHcakyMje y [pxKaBu, jep je perucTpalyuja cBe 3emmbe 
noTnayana Noy jypucquKynjy Besupa. 360r Tora cy ce imyt-pr Mopamm 
CilaTU HeMy. 


Illro ce Tue CyJCKOr NOCTYMKa, MOKeMO HaBecTM Talupyc Koju 
TloTMYe M3 BpeMeHa BylafaBMHe Tytmeca III (Ocamuaecta qMHactuja, 
oxo 1490-1436. m.H.e.), a y Kome je, Mayja je IpBm feo omreheu, cauy- 
BaH 3aK/by¥ak jeqHOr pa3MaTpaHor cylyyaja y KOM ce ofballyje xam6a Ty- 
xuoya. VisjaBa Koja Jaje OCHOB 3a OBaKBy Of/IyKy O6yxBaTa cBe PakTope 
KOjM cy y3eTU y OO3up, HaKOH Yera Cree IpaBHM OCHOB 3a OfIyKy M yc- 
NOBM IIpaBOCHaKHOCTM, y KOjMMa Hala3MMo VM TpaqMuMoHanHy dopmy- 
ny: A je y upasy, b uuje y upapy.” M3 opor usBeultaja je jacHo Ja 3aKOH 
Ha Koj ce o3uBa upeyBuha mowToBate 3a res judicata. OH mpormmMcyje 
»CTOTMHY yjapatia“ 3a cBakor HeogroBopHor mapHuuapa.!° 


Tpe6a HalloMeHyTM fa HMje Ov10 Bulle MHCTaHUe KOjoj Ou ce Morza 
yYIOKUTM %*Kalb6a Ha Mpecyyy Kojy je JoHeo HeKu HMKUM cyy. Victu Tpu- 
6yHal uu cy Wpeucnntyje ciydajeBe y CBeTIy HOBMX JOKa3a, MaKO cy 
MOXK]\a OIyauBasle [pyre cymuje (2). 

3a Bpeme BylayjaBiiHe Pamseca II ([epetHaecta quHactTuja, oKo 1290- 
1224. m1.H.e.), Hucap pusHMye (6ora) IIraxa y Memducy, no umeny Mec, 
UCTO je TaKO MOpHEO x%anGy, Koja je y HETOBOM ciy4ajy yBaxkena.!” Mmo- 
BMHa KOjy je Kpay AxMoce Jfao Kao Harpasly 3a BOjHy ciyKOy HeroBoM 
upetky Heumjy rpe6ano je ya 6yye cadyBaHa Kao 3ajeqHu4uKa MMOBMHA, 
ayIM je eH IIpeHOC OBeo AO cropa, jep cy, 3acTynajyhu mune uHTepece, 
CBM WlaHOBM NOposMulle yCcKOpo 3aTpaxMsM CBOj Teo, Koj cy, 6e3 o63n- 
pa Ha yclloBe M3 KOHCTUTYTMBHE Kiay3yle, MOTIM ja FOOujy Ha OCcHOBy 
OflyKe Be3MpoBor cyjja 3a BalafaBuHe Xopemxe6a (kpaj Ocamuaecte gu- 
HactTuje). Mehytum, y BpeMe Kajla cy HacTymuse ope Temkohe mu Kaya je 
Wogeia KOHAIHO NOCTMTHyTa, JOWNI0 je JO HelpaBMIHOCTU y TOKy T0- 
CTylKa MU TO 0 Te Mepe ya ce Mecosa Majxka Halla y CuTyalyMju fa joj 


16 W. Spiegelberg, ZAS lxiii (1928), 105-15; E. Seidl, Einfiihrung in die dgyptische 
Rechtsgeschichte, pp. 25, 38; A. Théodoridés, RIDA xiv (1967), 126-7. 


17. A.H. Gardiner, The Inscription of Mes: A Contribution to the Study of Egyptian Judi- 
cial Procedure, Leipzig, 1905 (Unt. iv, Heft 3). 
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and the archives had been falsified even in the registry of the central ad- 
ministration! 

Mes, in asserting his claims, had to begin by lodging a petition with 
the vizier, in which he set out the grounds for them. When this petition 
had been declared admissible and notified to the defendant, who in turn 
made known his own case, and after each had replied, the vizier opened 
the hearing. He directed the proceedings, beginning in all probability by 
making known the arguments of the two parties, questioning them, refer- 
ring to the evidence, and reserving the right to require fuller information. 
The vizier presided over the court (there was not normally only one judge 
in Egypt), but was not acting simply as an arbiter; he was the defender of 
the pharaonic order. 

There were no professional lawyers pleading instead and in place of 
their clients, but legal representation was known, and there must, moreo- 
ver, have been specialized scribes who placed themselves at the disposal of 
the interested parties. 

At the close of his plea, which is remarkable, Mes marshals his ar- 
guments very methodically, demanding that his rights to the property in 
dispute be recognized, even though his mother’s name does not figure in 
the appropriate registers. He undertakes to prove that these have been 
falsified, by citing evidence in confirmation and by producing an earlier 
proces verbal. From this it may be inferred that in Egypt legal decisions 
were made on the basis of documentary proof, supported by witnesses’ 
evidence. 

As regards criminal justice, local councils—and likewise the workers’ 
council of the Theban necropolis—were as competent as in civil matters, 
but only up to a certain point. Thus it is that a particular case examined 
by the workers’ council is expressly stated to fall within the competence of 
the vizier so far as the judgement is concerned.!® 

It is important to note that when the council of the Theban necropolis 
sat as a tribunal its members were called srw (*sar), like the highest gov- 
ernment officials. The humblest workman!? was at this moment and by the 
authority of the vizier charged with a small part of the executive power. The 
vizier, for his part, was the supreme representative of the king, the sr par 
excellence, and remained so, except, of course, in the event of dismissal. 

But powerful law officer though he was, it occasionally happened that 
the vizier himself was not qualified to pronounce judgement. In the most 


18 Ostr. Nash I (= Ostr. B. M. 65930) vs. 14-15 (J. Cerny and A. H. Gardiner, Hieratic 
Ostraca, i, pl. xlvi, 2). 


19 J. Cerny, ASAE xxvii (1927), 183 f.; From the Death of Ramesses III to the End of the 
Twenty-first Dynasty (CAH®, ii, Ch. XXXV), pp. 21-2. 
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Oye Ofy3eT Teo Koju je Tpe6ano fa joj mpumayHe - 3eMbULHa FOKyMeH- 
Ta M apxmBa dbasicn@ukoBaHN Cy Yak My pervicTpy WeHTpasHe ympaBe! 

Kako 6 noTKpelMo cBoje 3axTeBe, Mec je MoKpeHyo MocTynak y7ia- 
xyhn xxan6y Koy BesMpa y KOjoj je 13102%KMO OCHOB 3a CBOja pasa. Kaya 
je oBa *xam6a mpmxBahena u kajla je 0 HOj OOaBelITeH ONTYXKeEHU, KOjM je 
HOfHeEO IpOTUBTyx6y, M HaKOH UWITO je Ha O6e OfTOBOpeHO, Besup je OT- 
BOpMo cyhete. Ou je yupaBybao MOCTYIKOM, HajBepOBaTHMje TaKO LITO je 
OTHOYeO YHO3HAaBalbeM O6e CTpaHe Ca apryMeHTMMa CYNpOTHe, MCHMTU- 
BakbeM, IlO3MBalbeM Ha J[0Ka3e, MM 3a[|p»KaBakbeM lpaBa ja 3axTeBa OTHY- 
Huje uH@opmarnje. Besmp je upeyceyaBao cyqom (y Erunry o6v4Ho HMje 
cyqMo cyquja nojeqMHal), amu Huje WOcTyHao caMo Kao ap6uTap; OH je 
60 6paHumay cbapaoHcKor Mopetka. 

Huje 6uio0 mpodecnonamux afBoKaTa Kojm 6m 3acTymamu cBoje 
K/IMjeHTe, aI je IpaBHO 3acTyMate Oso MO3HaTO, a MOpa Jfa Cy, WITaBM- 
me, MOCTOjamM CHelUujatu3z0BaHu NMCcaplt Koju cy ce CTaBsbayM Ha paciio- 
Malate 3anHTepecOBaHUM CTpaHKama. 

Y 3akby4ky cBoje Mose, Koja je u3y3eTHa, Mec u3Hocu cBoje apry- 
MeHTe Bp/l0 METOAMYHO, 3aXTeBajyhn fa HeroBa IpaBa Ha CIOpHy MMOBM- 
Hy Oyay MpusHatTa, Mako Ce MMe HeroBe MajkKe He jaBsba y OfroBapajyhum 
peructpuma. On HacToju fla oKaxe Ja cy onM dbancuduKOBaHU, HaBo- 
nehu qoKa3e Koju To noTBphyjy “ nosmBajyhu ce Ha panuju proces verbal 
(IIMCMeHM JOKa3M KOjM MOTKpelbyjy HeTOBy TBpAy — mpm. mpes.). V3 
opora ce BUM fa cy ce y Erumry cyf{cKe oflyKe JOHOCUNe Ha OCHOBY TIM- 
CaHMXx [0Ka3a, Koje Cy NOTKpellbuBae M3jaBe CBeOKa. 

IllTo ce KpuBM4HOr IpaBa THYe, TOKaHa Beha — a MCTO Tako MU pall- 
Huuka Beha y TeOaHCKMM HekponoyiaMa — Ovsia cy HaflexKHa Kao My 
rpabaHcKuM cTBapuMa, a camo fo ofpehene rpanuue. Tako ce 3a HeKM 
ciy4aj KOju je pasMaTpao paqHMyKo Behe u3spM4uTo HaBOMM Aa ciaya y 
HaJJI@KHOCT Besupa y Mormesy uspuiatba upecyze.!® 

BakHo je HallOMeHYTH Jfa cy ce U1aHOBM Beha Te6aHCKUX HeKporioyia, 
Kajja cy 3aceylamm Kao Tpu6yHal, HasmBanu srw (*sar), HONyT HajBuMUux 
[pkaBHMx city*K6eHnka. Mi wajckpomHnjn paguuk!? y Tom TpeHyTky je 110 
Be3MpOBOM OBslalthemy UMao Malu yeoO y MU3BpUIHOj BlacTu. Besup je, 
ca cBoje CTpaHe, 610 HajBMLIM NpescTaBHUK Kpasba, sr par excellence, a To 
je “ ocTajao, u3y3eB, HapaBHO, y ciydajy Kagla Ou Ovo oTHyuITeH. 

Asm uaxo je 640 MohaH Mpey{cTaBHUK 3aKOHa, HOBpeMeHO Ce jfelaBa- 
0 ja HM CaM Be3Mp HUje CTpy4aH Ja FoHece ipecysy. Y HajTexxKuM ciy4aje- 


18  Ostr. Nash I (= Ostr. B. M. 65930) vs. 14-15 (J. Cerny and A. H. Gardiner, Hieratic 
Ostraca, i, pl. xlvi, 2). 


19 J. Cerny, ASAE xxvii (1927), 183 f.; From the Death of Ramesses III to the End of the 
Twenty-first Dynasty (CAH®, ii, Ch. XXXV), pp. 21-2. 
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serious cases, such as crimes of pillage in the royal necropolis, it appears 
to have been on royal indictment that the vizier instituted public proceed- 
ings. He began by appointing a commission of inquiry, which inspected 
the scene of the crime and reported its conclusions. The suspects, after be- 
ing arrested and imprisoned, appeared before the court, which apart from 
the vizier was composed of high officials, who must have been endowed 
with judicial authority ex officio. 

To complete the preliminary investigation, the vizier ordered a re-ex- 
amination, with a visit to the scene of the crime, in which he took part. 
The preliminary investigation being then at an end, the conclusions were 
set down in writing, with the charges upheld against the guilty; while as 
regards the others the vizier was competent to dismiss the case. The file 
was sent by the court to the king, and those who had been convicted were 
held in prison ‘until Pharaoh should decide their punishment: Thus, after 
an examination of questions of fact under the direction of the vizier, the 
king,” doubtless with his privy council, of which the vizier might be a 
member, judged the case in Jaw and imposed the penalty. 


At the stage of the preliminary investigation, the accused had the 
right to defend themselves as best they could (though without the help of 
lawyers, as stated), by producing witnesses to exculpate them, and even on 
occasion by requesting additional inquiries. 

It may be added that some cases were tried by extraordinary means. 
Thus, after the plot hatched against his person, Ramesses III (Twentieth 
Dynasty, c. 1190-1158 B.c.) appointed a special commission, instructing 
its members to judge the guilty severely but justly, and without referring 
the matter to him. In this way, the special tribunal which the king set up 
was delegated with a discretionary power of life and death. This is made 
clear by the text itself (the ‘Judicial papyrus of Turi’), which indicates that 
it was the magistrates that had brought the case against the guilty who 
then inflicted their punishment. Usually in criminal cases authority for 
the examination of a case was distinct from authority to pass judgement. 


Several papyri found in the region of the Faiyum constitute what 
might be called the “Messuia dossier’ from the name of the individual cit- 
ed therein.*! This Messuia, a cowherd, is frequently approached by the 


20 According to Pap. Abbott (T. E. Peet, The Great Tomb Robberies of the Twentieth 
Egyptian Dynasty, Oxford, 1930, pp. 37 f.) and Pap. Leopold II—Amherst (J. Capart, 
A. H. Gardiner, and B. van de Walle, JEA xxii (1936), 169 f.). 


21 The extant documentation provides us with seven deeds covering the period from 
year 27 of Amenhotpe III to year 4 of Amenhotpe IV (first half of the fourteenth cen- 
tury B.c.). These are preserved in Pap. Berlin 9784 and 9785 and Pap. Gurob ii. 1 and 
ii. 2 (A. H. Gardiner, ZAS xliii (1906), 27 f; J. Pirenne and B. van de Walle, Archives 
histoire du droit oriental, i (1937), 17 f.; A. Théodoridés, RIDA xv (1968), 39-104). 
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BMMAa, KaO LITO cy pasOo0jHuyka Jlea y KpaybeBCKOj HEKPOMOMM, Msrveya Ta 
je Be3Mp MoKpeTao jaBHM NOCTyMak M0 Kpa/beBCKOj ONTYKHUYM. OH 6u 10- 
YMbaO TaKO WTO 6M MMeHOBAO McTpaxKHy KOMMCHjy Koja je Bpuuaia yBuhaj 
Ha MeCTY 3/10UMHa M M3BeLITaBasla O CBOjJMM 3aKbyYMMa. OcyMmMyeHM 
6M ce, HaKOH WITO 6m 67M yxalllMeHM VM CTaBybeHM y IPMTBOp, NojaBbuBa- 
TIM TIpey, CyOM Koj cy, Hopes, BesMpa, YAHWIM BMCOKM 3BaHMYHMIM, je 
Cy {y2KHOCTM BepoBaTHO O6yxBaTasle UM Cy{[CKy HajiiexKHOCT ex officio. 


Jja 6“ 3aoKpy2xxMo UpenmuMMHapHy UcTpary, BesMp 6u HapegMo no- 
HOBHY MCTpary, y3 WoceTy MecTy 3104MHa y KOjoj 64 M CaM ydecTBOBaO. 
IIpetmmMuuapHa Mctpara Ou Tako Ovsla 3aBplleHa, a 3aK/byYUM Dam y 
McaHoj PopMu uM onTyx6e olcTame MpOTMB OHOF KO je KpMB; JOK Ou y 
noreyy APyrux BesMp MUMao HajVIeKHOCT Ja oMOauM cny4aj. Cyy 61 oBaj 
OKyMeHT yityhuBao Kpayby, a OHM KOjM cy ocyhexu Ounu 6u 3aqpKaHn 
y 3aTBOpy ,,20K dapaoH He OIy4M O HUXOBOj Ka3HM. Tako je, HAKOH Mc- 
IIMTUBalba yTBphusawa aNbeHUifa MO, PyKOBOACTBOM Be3Mpa, Kpayb,”? 
HeECYMIBMBO Ca CBOjMM KPpyHCKMM CaBeTOM, 4MjM Ou 4aH Morao 6uTM u 
Be3up, Ipecyhusao m0 3aKOHy M M3pMiao Ka3Hy. 

Y cdasu WpemumMunapHe McTpare, ONTY*KeHM Cy MMasM MpaBa fa ce 
OpaHe HajOoybe WTO Mory (Maja, Kao ITO je Beh peyeHo, 6e3 Momohn az- 
BOKaTa), JOoBopehu cBeyoKe Ja UX Ocnobose KPpUBULe, Ta YaK NOBPpeMeHO 
M 3axTeBajyhnu fofaTHy McTpary. 

Moxemo joyaTu fa je y HeKMM CiyyajeBuMa MOcTyMak Bolen y3 Ko- 
puuthere BaHpeqHMx cpeycTaBa. Tako je, HaKOH 3aBepe KOja je CKOBaHa 
IpoTus wera, Pamsec III ([Bamecera qunactuja oxo 1190-1158. 1.H.e.) 
MMeHOBAaO CilelMjatHy KOMMCHjy, Hantaxyhu HeHMM 41aHOBMMa ja Kpii- 
BIMMa Cy CTporo, aim mpaBM4Ho uM 6e3 ynyhuBata cryyaja wemy. Ha 
OBaj HauMH je CHeuMjantHu TpubyHa Koju je ycllocraBuo Kpayb Obnuo0 
[McKpelMoHo mpaBo Ja Ofyuyje 0 KMBOTY M CMpTM. OBO ce ObjallimaBa 
y camo Texcry (,,Cyycku nanmmpyc 3 TopwHa“) y KoMe ce HaBogM Ja cy 
cyfaMje Koje cy cyqume y ciydajy IpOTMB OKPMB/beEHNX OH]a MU M3BpaBa- 
je ka3sHy. Y KpPuBMYHUM ciy4ajeBuMa Ouno je yoOusajeHo fa pasamantTu 
opraHn 6yfy 3afy2KeHu 3a McTpary MV 3a JOHOMIere Mpecysa. 

Hekommko cButTaka Hanmpyca upoHalhenux y o6mactu Dajyma mpep- 
CTaBbajy OHO WTO Ou ce Moro Ha3sBaTn ,,Jlocuje Mecyna (Messuia)*“ 10 
UMeHYy YOBeKa KOjM ce y HMMa Tomutbe.”! Taj Mecyua, mHaye roBesap, 


20 Ipema Pap. Abbott (T. E. Peet, The Great Tomb Robberies of the Twentieth Egyptian 
Dynasty, Oxford, 1930, pp. 37 f.) u Pap. Leopold H-Amherst (J. Capart, A. H. 
Gardiner, and B. van de Walle, JEA xxii (1936), 169 f.) 


21 Tocrojeha qoxymMentTaynja HyqM HaM HeKOMMKO TalMja Koje NOKpMBajy Mepuog o7 
27. roqMue BiafaBine AMeuxortena III yo 4. roqune AMeuxortena IV (psa nomoBnHa 
yeTpHaecTOr Beka Il. H. €.). One cy cauyBane y Pap. Berlin 9784 u 9785 u Pap. Gurob 
ii] i ii.2. (A. H. Gardiner, ZAS xliii (1906), 27 f,; J. Pirenne u B. van de Walle, Archives 
histoire du droit oriental, i (1937), 17 £.; A. Théodoridés, RIDA xv (1968), 39-104). 
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local people, who—save for the time when the herdsman Nebmehyt offers 
him three arourae of land—propose to sell him ‘days (of work)’ of slaves. 
Thus the same Nebmehyt says to Messuia on another occasion: ‘Hand 
over to me the price of the four days (of work) to be done by the (female) 
slave Henut’ All the agreements for ‘hire of services’ are executed in the 
form of a sale of labour, and we are provided with a clause of guarantee 
given under oath—since it consists of an undertaking for the future. The 
guarantee provides for compensation in case the work cannot be done as 
agreed. The papyri do not always give the contracts themselves, but copies 
of deeds of discharge which certify among other things that the undertak- 
ings entered into have been adhered to. 


It is interesting to note that the cowherd Messuia delivers as ‘pay- 
ment’ for the ‘days (of work)’ which he buys not only oxen, cows, calves, 
and other kinds of small cattle, but also grain, metal (silver, bronze), and 
fabrics or clothes, from which it would appear that he probably managed 
an agricultural enterprise, with an annexe devoted to weaving. But why 
did he not engage on a more permanent basis the menial labour upon 
which he relied? 


It may be observed that the work of the slave Kharyt, like that of the 
slave Henut already mentioned, is offered to Messuia by different people. 
From this Gardiner deduced that slaves could easily change hands, unless 
one were to assume that there was a question of co-ownership. In fact, in 
one of the papyri of the Messuia we read: ‘Have me some cattle delivered, 
and I will pay you what may be due by means of Maatnofret, the slave who 
belongs to me’—a formula which is repeated on the four occasions when 
the slave Maatnofret is mentioned. There can be no doubt that she does 
in fact constitute a private property.”* Since such indication of ownership 
never occurs in the case of the slaves Henut and Kharyt, and since the 
days of work to be furnished by them are always few in number (2, 4, 6: 
the reading is not certain in a case of ‘17’ days), one may be justified in 
asking whether these slaves did not rather belong to a town” or to some 
other community, being then placed at the disposal of the inhabitants at 
the rate of so many days per month or year. It would then be their right to 


22 At least she is alleged to be such, for some irregularity, not explicitly stated, gave rise 
to the lawsuit related in Pap. Berlin 9785 (A. Théodoridés, RIDA xv (1968), 74 f., 
99-100). 

23 In this connection it may be recalled that in Pap. Berlin 10.470 (seventeenth century 
B.C.), the over-all interpretation of which is very difficult, a slave-girl who has more 
than one owner is in process of becoming the property of ‘the town’ of Elephantine 
(P. C. Smither, JEA xxxiv (1948), 31-4). 
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yecTo je MMaO MOHYfje NOKaNHUX CTaHOBHMKa Jja My popajy ,,(paque) 
qjaHe™ poOosa — u3y3eB jeqaHIlyT Kayla My je ronu4y Kpfa He6mexut nony- 
Mo Tpu apype 3emybe. Tako je ucTu oBaj He6mexut jeqHoM Apyrom lpu- 
mukom pexao Mecyny: ,,Jlaj Mu WeHy 3a ueTMpm (paqHa) FaHa poOuwme 
Xenyt.” Cau yroBopu Be3aHM 3a ,,M3HajM/bMBalbe ycylyra~ U3BpllaBajy 
ce y dopMn mpopaje paga wu MMamo Kilay3yiy O TrapaHMju Koja ce paje 
OJ] 3aK€TBOM — TOLITO Caj[p»xKU HeKO OOaBybalbe Toca y 6ygqyhuoctn. 
Tapanyyja ce ONHOCM Ha KOMMeH3alMjy 3a ciy4aj ja ce MOCao He MOxe 
o6aBMTM Kao WTO je ForoBopeHo. Cau He cayjp»Ke yBeK CaMe yroBope, 
Hero KoMMje HOTBpye 0 O6aBbeHOj FYXKHOCTU KOjuMa ce u3meby ocTamor 
noTBpbyje fa je yroBOpeHu aHraxKMaH MCTIOMTOBAH. 


3aHMMbMBO je MpMMeTuTM fa roHm4 roBefa Mecyua Ha ume 
»ltahawa“ 3a ,(pagHe) qaHe“ Koje Kyllyje Jjaje He caMO BOmOBe, KpaBe, 
Tela] M [pyry, CATHY CTOKy, Hero M %*KMTO, MeTam (cpeOpo u Opoxsy) u 
TKaHMHe usin opehy, u3 uera 6 ce MOFMO 3aK/byYMTM [fa je BEpOBaTHO yII- 
PaBbao MOOUPMBPeHUM Ta3sMHCTBOM Koje je KaO FOMaTHy DemaTHOCT 
MMaslO MU TKarbe. ANIM 3alITO OH TY IpOcTy pafHy CHary Ha KOjy ce Oc- 
Nakao HUje aHraxKOBaO Ha TpajHMjeM OCHOBy? 


Moxe ce 3ama3uTu fa je pay poba Kapua, kao u Beh momeuyte po- 
Ouibe XenyT noHyheu Mecyny og pasamuntux myqu. Vis opora Tapamuep 
3akbyuyje ja Cy pOOOBM MOFIM WaKO MehaTM BaCHMKa, OCMM ako Ou ce 
peTnoctaBuio fa je y UuTawy Ouno cyBacHMUTBO. 3alpaBo, y jeqHOM 
O CBUTaKa Kojm ce ofHOce Ha Meccyma MoxemMo Ipountaru: ,,/Icno- 
pydM MM HellTO cToKe, a ja hy Tu miatuTu KomMKO Tpeba nyTem Maar- 
HOdpet, pobuwe Koja mu tipuiiaga“- dopmynauMja Koja ce NOHaByba Ha 
ueTUpM MecTa rye ce WOMUHe poOmrba Maatuodper. Hema cymwe fa je 
OHa 3allpaBo Mpef{cTaBybana MpMBaTHO BaacHuuTBO.*” TlomTo oBaKBa 
UHIMKalMja BaCHMIITBa HMKajla HUje yOTpebybeHa 3a poboBe XeHyTy 
u Kapnt, “ nolo cy qaHM payja Koje onu Tpe6a fa ObaBe yBek Maso- 
6pojHn (qBa, YeTUpU, WiecT: HMje CurypHO fa mM je FObpo mporymMayeHo 
»CefaMHaecT JjaHa” y jeyHOM cily4yajy), OMmpaBgaHo je 3alMTaTu ce fa 1M 
cy Moxa oBM poboBu Mpunaganm rpagy?> umm HeKoj Apyroj 3ajeqHuuM 
wu OM CTaBybaHU Ha pacnolarawbe CTaHOBHUUMMa Ha TOAMKO MU TOMKO 
jaa Mece4HO MIM rowMUIHbe. Ona 6M OBO IpaBo Ha pase JJaHe poboBa 


22 Vinm ce Oapem TBpaM ja jecre, MoMITO je OWN FO HeKe Hecyrmacuie, Koja HUje ja- 
cHO HaBeylena y Pap. Berlin 9785 (A. Théodoridés, RIDA, xv (1968), 74 f., 99-100). 

23 Y Bes ca OBMM MOKeMO ce TogceTuTM Ja y Pap. Berlin 10.470 (cefamuaectu Bek 
ILH.e.), UMje je TyMayerbe y IeMOCTM BeOMa TeIKO, jeqHa Maya poOura Koja uma 


BMINe Of, jeqHOT BIaCHUKa MOcTaje BIacHMUITBO ,,rpaga~ Enedbautuua (P. C. Smither, 
JEA xxxiv (1948), 31-4). 
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days of the slaves’ work that the inhabitants of the Faiyum were selling to 
Messuia,”* and it was up to him to make something out of it. 


Now, it is the words hm, ‘slave> and hrw, ‘day (of work); that are here 
used to designate the corresponding rights,”° and it is likewise evident from 
the testamentary dispositions known from Pap. Turin 2021 that rdi, to ‘give’ 
or ‘surrender’ a thing, is similarly employed to express the giving up of a 
right”° over a particular thing, and that irl shr, lit. ‘make a plan, is used of 
dispositions made by an individual and of the sanction or legality which the 
vizieral authority gives them. Everyday vocabulary could therefore embrace 
legal notions, with the result that one must beware of concluding from the 
apparent absence of technical terms that there were no juridical concepts. 

Thus, the word snh, which has been noted only in the concrete sense 
of ‘tie’ or “bind, is undoubtedly used with the legal meaning of ‘obligation 
in an ostracon of year 3 of Ramesses IV (Twentieth Dynasty): ‘(The pot of 
fresh fat which I am buying), I will repay you for it in barley, through the 
agency of this my brother whom one has the right to pursue in order to 
acquit (lit. “loose”) my obligation? In the event, the brother in question did 
not respect the agreement for which he was surety, and it was the buyer 
himself who was pursued. The reference he had made to his brother had 
not therefore freed him from the debt, but the brother may none the less 
be considered as a guarantor, and we thus touch upon one aspect of per- 
sonal security in ancient Egypt””—not forgetting that we seem also to find 
indications of real securities. 

In the relations of the Egyptians with foreigners, rules of law also 
came into being, perhaps from an early period, although the date can- 
not be fixed. The interested states created the basis of international law, 
beginning with the mutual recognition of their gods, which amounted to 
admitting divine sanction as a guarantee of pacts and contracts. It is in 
this spirit that the entente between the Hittites and the Egyptians was con- 
cluded in the time of Ramesses II (c. 1270 B.c.). The instrument of the 
treaty had been prepared, discussed, and exchanged through diplomatic 


24 It may be noted, similarly, that workmen of the Theban necropolis, at whose service 
the administration placed female slaves for certain household duties, sometimes sold 
their colleagues ‘days (of work)’ to which they were entitled from the slaves, in order 
to make some profit (information kindly supplied by Prof. J. Cerny). 

25 In Ostr. Gardiner 90 a father cedes to his son ‘all the days’ of the slaves whom he 
himself has obtained from his mother and ‘who are in the town. For the son it must 
mean the right to collect whatever the work of the slaves brings in, though they 
themselves remain the property of the father (J. Cerny and A. H. Gardiner, Hieratic 
Ostraca, i, pl. li, 2). 

26 Cf. A. Théodoridés, RIDA xi (1964), 69, n. 75; JEA liv (1968), 149-54. 

27  Ostr. Chicago (Or. Inst.) 12.073, 3 (J. Cerny and A. H. Gardiner, Hieratic Ostraca, i, 
pl. Ixxvii; A. Théodoridés, RIDA xv (1968), 44-55). 


396 


Apuctug Teogopunec (cTp. 358-406) 





cTaHoBHnun Dajyma npogaBpanu Mecyny,”4 a Ha Hemy je 6un0 ma he ya 
ypaqu ca TMM. 


Osge ce pean hm (po6) u hrw (pagum yaw) Kopuicte fa o3Haye Of- 
ropapajyha mpasa,”° taxobe, m3 TecraMeHTaHMUXx oppey6u MosHaTUx U3 
Typuuckor nanmpyca 2021, Bugu ce ya rdi, u3pa3 3a ,,jaTu“ una ,,mpe- 
WaT HeKy CTBap, MOxe CIM4HO Ja ce yoTpebm fa uspa3sm ycrymawe 
pasa”? Ha oppeheny crsap, a fa ce iri shr, AOCNOBHO ,,HalIpaBuTu aH’, 
KOPMCTM 3a paciomarame Koje je 1paBo nojequna Mu 3a oBawthere Koje 
My dlaje Besmp. CBakoqHeBHM BOKaOyiap Morao je Tako cayjp»KaTM mpaBHe 
HOjMoBe, U3 Yera IpoM3sua3sn fa je MoTpebaH ONpes UpM 3ak/byyMBawy 
la HMje O10 MpaBHMX KOHIelaTa CaMO 3aTO WTO HaVM3rmey HeMa CTpy4- 
HUX TepMUHa. 


Tako peu smh, koja ce jaByba CAMO y KOHKPeTHOM CMNICIly ,,Be3MBarba™ 
WIM ,,Be3e" HECYMHMBO MMa IipaBHO 3Havelbe OOUTalMje y jeqHOM oc- 
Tpakony (moun) 13 Tpehe roqMHe BrlayaBuHe Pamseca IV ([[Baneceta 
qMuactuija): ,,(Rym cBexe MacTu Koj Kylyjem) maruhy Bam jeaMom, y3 
ocpeyjoBale Mor Opata Kora MMaTe MpaBo TOHMTM Ja Ou ce U3BpUIMMa 
(qoc7. ofpemmmmna) Moja o6aee3a.“ Y Tom ciy4ajy, WoMeHyTuU OpaT HMje m0- 
UITOBaO JFOroBop 3a KOjM je OMo rapaHT, aM Kyat, 7M4HO 6x0 je roweH. 
Tlomubatbe weroBor Opara He ocmobaba ra pyra, amu ce OpaT cBejeqHO 
MOXe CMaTpaTM rapaHTOM, ITO Hac FOBOAM WO jeqHor acnekTa M4HOr 
ocurypatba y crapom Erumry?’— mako He 3a60paBybamo Jia HaMsrmey, uma 
MHAMKalMja a Cy MOcTOjane M XMMoTeKe. 


Y oguocuma u3mehy Erumhana u crpanaya taxohe cy mocrojana 
3aKOHCKa IpaBMla, MOK[a jOUl M3 paHor MepMofla, MaKO ce JJaTyM He 
MOxe IIpeljM3Ho OfpegqUTU. 3auHTepecoBaHe [[prKaBe Kpeupasle cy OCHOB 
MebyHapogHOr MpaBa NoueBLIM Of y3ajaMHOr IpM3HaBatba Oorosa, LITO 
je 3HauM710 MpM3HaBalbe OO%KAHCKOF 3aKOHA KaO rapaHlMje 3a MaKTOBe UU 
yropope. YipaBo je y oBoM yxy caBe3 Xetuta u Erumhaua 3akybyyeH y 
Bpeme Pamseca II (oxo 1270. 11.H.e.). AHcTpyMeHT cnopa3yMa 6no je Ipu- 
IIpeMsbeH, pasMaTpaH UM pasMelbeH AMIIOMATCKMM KaHasMMa; CcadyBaHa 


24 Cr4dHO ToMe, MOxKe Ce HaNOMeHYTM fa cy paqHuun y TeOaHCKMM HeKporosama, 
KOjuMa je yipaBa FofemuBana poOure 3a oppehene nocnope y FomahuncrBy, n0- 
HeKaj| UpoyjaBau CBOjMM KoyeraMa ,,(payHve)“ JaHe Ha Koje cy MMazM IpaBo fla 6 
octBapunu npodur (opy uxdopmanniy je my6asHo ao pod. J. Cerny). 

25 Y Ostr. Gardiner 90, oray ycryna cuHy ,,cBe Jane“ poboBa Koje je cam ZoOu0 of 
cBoje MajKe M ,,KOjM cy y rpayy”. 3a cuHa OBO Mopa Ja 3HadM MpaBo ja pacnona- 
2Ke payjom pobosa, Mako OHM OcTajy y BNacHuMTBy ona (J. Cerny u A. H. Gardiner, 
Hieratic Ostraca, i, pl. li, 2). 

26 Cf. A. Théodoridés, RIDA, xi (1964), 69, n. 75; JEA liv (1968), 149-54. 


27 Ostr. Chicago (Or. Inst.)12.073, 3 (J. Cerny u A. H. Gardiner, Hieratic Ostraca, i, pl. 
Ixxvii; A. Théodoridés, RIDA xv (1968), 44-55). 
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channels; the Hittite version survives, drawn up in Akkadian, and some 
copies of the hieroglyphic version.”® 

The fundamental clause of non-aggression which the treaty contains 
is strengthened by a defensive alliance, and the text provides, on the part 
of each of the states, for the extradition of political refugees, whether they 
are ordinary people or persons of high standing. It is, moreover, clearly 
stipulated that those extradited shall enjoy a complete amnesty: “... and 
likewise if a man flees from the land of the Hittites ... and comes to the 
great King of Egypt, (he) shall seize him and have him taken back to the 
great chief of the Hittites. But the great chief of the Hittites shall not re- 
proach him with his fault; his house, his wives, his children shall not be 
destroyed, ... no accusation shall be made against him? 


The treaty constitutes an act of public law, the more so since it is con- 
cluded between the reigning sovereigns for ‘the land of Egypt and the land 
of the Hatti, so that the ‘children’s children’ on both sides shall for ever be 
‘in peace and fraternity. 

It is upon the same kind of ideas that the foundations of private in- 
ternational law were based. Thus, a treaty made in the fifteenth century 
B.c. between the King of Alasia (? Cyprus) and the King of Egypt defined 
the rights of succession of Alasian nationals who died in Egypt. By the 
application of an existing agreement to a particular case the King of Alasia 
indicates to Pharaoh the nationality of the deceased, and the identity and 
domicile of his heirs, so that these may be properly possessed of the prop- 
erty left by the deceased on Egyptian soil.?° 

When, in the eleventh century B.c., Wenamun, the envoy of the The- 
ban high priest, disembarked at Dor on the Phoenician coast, he com- 
plained of having been robbed in the port to the ruler of the region. “You 
are the prince of this country, he explains to him, ‘and it is you who are 
its controller; search therefore for my money: Benevolent, but also careful 
to respect the established law, the prince of Dor replies to him: ‘I have no 
knowledge of this affair of which you tell me. If the thief who went down 
into your boat and robbed you of your money had been a national of my 
country I should have reimbursed you from my treasury, until your thief 
himself had been discovered. ... The prince answers Wenamun’s com- 
plaint with a demurrer, but he justifies it on the basis of a rule of law ob- 
taining in the country, and relating to dealings with foreigners. 


From the period of the great imperialistic expansion under the Eight- 
eenth Dynasty, and in times of internal strife, the kings began to advance 


28 J. Pirenne, Histoire de la civilisation de Egypte ancienne, ii, Neuchatel-Paris 1962, pp. 
354-67; cf. pp. 228-43. 


29 ‘J. Pirenne, op. cit., pp. 243-6. 
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je XeTMUTCKa Bep3uja, CAdMHbeHa Ha aKajjCKOM, a HeEKM Of] IpMMepaka MM y 
xujepormudcKoj Bepsuju.7% 

OcHoBHa Kilay3yia 0 HeHallajlary KOjy OBaj Cllopa3syM Caj{pxKU OCHa- 
*KeHa je o16paMOeHMM CaBes0OM, a TeKCT IpeyBuha u excrpayuunjy nomn- 
TUUYKUX M36ermMya Of, cTpaHe 06e ApxKaBe, Ouso fa cy y uMTawy o6wuHM 
YAM WIM wy IU Ha BACOKMM Tomox*Kajuna. Ilrapuute, jacHo je Wponuca- 
HO Jja he u3pyyena Mia y2KUBATM MOTIYHY AMHECTHIY: ,,...a MCTO TaKO Uu 
YOBeK aKO 106erHe M3 3emMybe XeTuTa... M Hohe BemukKom Kpay Erumra, 
(on) he ra 3apo6uTn u uspyautTu BemMuKOM HormaBapy XeTuta. Anu Beu- 
KM llormapap XetTutTa Hehe ra IpekopuTu 3a HeroBy MOrpelliKy; HeroBa 
kyha, HeroBe 2KeHe, HerosBa fella Hehe 6OuTM yHUUITeHM,... HUKaKBa OM- 
Tyx6a Hehe 6uTu NoAMrHyTa MpoTMB wera.” 

Cropa3yM lpey{cTaByba jeyjaH akT jaBHOr IIpaBa, TMM Ipe LITO je 3aKyby- 
ueH u3Meby Ba Brlajapa, u3Meby ,,3em7be Erunra u 3emybe Xetu~ Tako fa 
lela Jetje“ Ha 06e cTpaHe MOTy JJa 3ayBeK 2KMBe ,,y Mupy u OpaTcTBy’. 

YupaBo Ha MfejaMa McTe BpcTe mounBa MehyHapogqHO IpMBaTHO 
mpaBo. Tako jefaH cllopa3yM caumbeH y XV Beky 11.H.e. u3mMebhy Kpamba 
Anasuje (Kumap?) u Kpayba Erunra pedunuile HacieqHa WpaBa [pKa- 
BybaHa Ayla3suje Koja ympy y Eruury. IIpumenom mocrojeher cnopasyma 
Ha ofpebenn ciyyaj, Kpam Anasuje yKa3yje dapaouy Ha HaljMOHaHOCT 
MOKOjHUKa M MACHTUTeT MU UpeOMBanMUTe HeroBMXx HacieqHMKa, TaKO [a 
OBM MOTY Ja WomaKy WpaBo Ha MMOBMHY KOjy je WOKOJHMK OCTaBMO Ha 
erMmllaTcKoM tty.” 

Kama ce, y XI Bexy m.H.e., BenamyH (Wenamun), usacnaHuk Te6aH- 
CKOr BMCOKOr cBellTeHuKa, Mckpuao y Jlopy Ha denu4aHcKoj obamM, 2Ka- 
MMO ce Blaflapy oBe OOmacTu a je oMbauKaH y AyuM. ,Bu cre Baapap 
OBe 3eMJbe, OOjaliibaBa OH, ,,/ BM Haj] HOM MMaTe KOHTPOMy; NOTpaxuTe 
cTora MOj HoBall.” ByraronaksI0H, am Takohe naxK/bMB y Morley NOWITO- 
Balba YCIOCTaB/beHMX 3aKOHAa, Blafap Jlopa My oprosapa: ,,Hemam ca3- 
Halba O OHOMe O ¥eMy MM roBopnte. Ja je MOMOB KOju je cMmlao y Ball 
6poy uM Olbaykao Ball HOBall OM0 Ap»KaBsbaHMH Moje 3empbe, ja OX BaM 
HajjOKHayMo ryOuTak u3 cBOje OmarajHe, TOK Ball MOMOB He byfe OTKpN- 
BeH... Baagap Ha BenamyHosy TyxKOy OfroBapa HeraTMBHO, aM ompa- 
BJlaBa CBOj OJTOBOP 3AKOHCKMM TIPOMMCMMa KOjM Baxke y 3eM/bU, a OJHOCE 
ce Ha MOCTyname lipeMa CTpaHijuma. 

Oy Hlepvofa BeMKe MMUepujaiMcruuke eKciaH3uje y BpemMe Ocam- 
HaecTe JMHacTuje, a y BpeMe YHYyTpalllmux CyKoba, KpaybeBM cy NOUeNM 
qa yBehaBajy OoraTcTBO BOjHMX Mua Aajyhu um mocepe, Te Wa y Benn- 


28 J. Pirenne, Histoire de la civilisation de Egypte ancienne, ii, Neuchatel-Paris 1962, pp. 
354-67; cf. pp. 228-43. 


29 ‘J. Pirenne, op. cit., pp. 243-6. 
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the fortunes of military men, by granting them fiefs, and greatly to favour 
the priesthood, particularly that of the temple of Amun at Thebes, in or- 
der to obtain their support in dynastic disputes. 

Before long, judicial procedure underwent a change to the extent that 
plaintiffs could appeal to the oracle for judgement in civil cases and those 
involving minor offences.*° It is clear nevertheless that this practice did 
not impair the jurisdiction of ordinary tribunals dependent on the central 
authority, and that criminal cases remained the exclusive province of the 
vizier’s court until the end of the New Kingdom.+! 

With the increase of these material advantages and privileges (immu- 
nities), the state again became weaker, and at the beginning of the Twen- 
ty-first Dynasty (1075 B.c.) a sort of theocracy was established at Thebes 
and throughout Upper Egypt to the advantage of the high priest of Amiin, 
while seigneurial rule reappeared over the rest of the country (Twen- 
ty-first to Twenty-sixth Dynasties, 1075-664 B.c.). 

A stela of the Twenty-second Dynasty records that a complaint relat- 
ing to certain springs (in Dakhla oasis) was received and investigated by 
the governor of the region, who gave a ruling on the basis of land-regis- 
tration documents, but that the judgement proper was pronounced by the 
oracle of the local god. This decided in favour of the plaintiff and against 
the state, at the same time, however, imposing a statute of mortmain on 
the properties recovered: ‘Establish them for him, these springs, so that 
they may be established for his son’s son and his heir’s heir (that is to say: 
that they may be handed down solely by male primogeniture) and for 
his wife and children, without any other (of his brothers) sharing it with 
them?*? We thus witness the formation, by the wish of the priesthood and 
not of the owner, of a family property, entailed with the provision that it 
shall remain undivided, and the establishment of the right of primogeni- 
ture which involves as a consequence a reduction in the legal competence 
of women, at least in respect of the property so entailed. 


However, the urban centres of Lower Egypt could not tolerate this 
state of affairs, which was further accentuated during the times when the 


30 Oracular procedure is attested from the Nineteenth Dynasty. The following is an ex- 
ample of the Twenty-second Dynasty (c. 775 B.c.): “They began to dispute again to- 
day concerning the payment for the parcels of land of the townswoman Ipip, which 
Paneferher, the son of Harsiesi, her employee (?), sold to Ikeni. They went before (the 
god) Hemen of Hefat, and Hemen said concerning the two written documents (which 
were placed before him): “Ikeni is right. He has handed over to Paneferher the money 
which reverted to the [woman Ipip], ... It is (therefore) paid” (Pap. Brooklyn 16.205: 
R. A. Parker, A Saite Oracle Papyrus from Thebes, Providence, 1962, p. 50). 

31 A. Théodorides, Actes de la deuxiéme journée des orientalistes belges, June 1964, pp. 
179-94. 


32 A. Hz. Gardiner, JEA xix (1933), 19-30, pis. v—vii; J. Pirenne, Histoire de la civilisation 
de Egypte ancienne, iii, 1963, pp. 34-5; A. Théodoridés, RIDA xii (1965), 120, 126-8. 
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Koj Mepu daBopM3yjy CBeLITeHCTBO, HApO“NTO OHO M3 AMYyHOBOr xpama 
y Te6u, Kako 6u o6e36equIM MOApuIKy y clopoBuMma u3Meby qAMHactuja. 

Y6p3o je cyfCKM NOCTyHak JJO%xXMBeO IpoMeHy JO Te Mepe a cy ce 
TYXKMUOWUM MOTIM cy ce OOpaTuTU Npopouuuty 3a Mpecyye y rpahaHckum 
TlapHMiyama, Kao MU OHMMa 3a Make pectyne.*” JacHo je cBaKaKO Ja OBa 
Upakca HUje yMabusia HajyiexKHOCTM OOMYHUX TpubyHala KOjM cy 3aBM- 
CMWIM Of] eHTpasiHe BAaCTH, Kao MU Ja Cy KPMBMUYHM CilydajeBM OCTamM Mc- 
KJby4MBO Y JOMeHYy Be3sMpoBor cyjja cBe 0 Kpaja Hosor KpaybescrTBa.”! 

Ca nopehatem OBMX MaTepMjamHUX NOrOsqHOCTM mM MpuBusernja 
(uMyHuTeTa), [p»KaBa je oMeT Octabua uM Ha MoOUeTKy BrayaBuHe []Ba- 
qeceT mipBe JMHactuje (1075. 1.H.e.) ycllocTaBybeHa je HeKa BPCTa TeOKpa- 
Tuje y Teéu u y untaBom Tope Erumry, off Koje cy HajBuiie KopucTn 
MMalIM BUCOKM CBelITeHMUM AMyHa, OK Ce BylaflaBMHa BylacTemle TIOHOBO 
jaByia y ocTaTky 3empbe (og J[BayeceT mpBe fo [[BafeceT mecTe quHac- 
Tuje, 1075-664. roquHe 11.H.e.). 

JeyaH crehak u3 Bpemena J]BayeceT apyre AMHacTuje Oenexn fa 
je »*am6y BesaHy 3a HeKe u3Bope (y oa3m JJakia) mpumMMo uM ucTpaxKno 
yllpaBuiteb OBe OOacTU, KOju je Ipecyquo Ha OCHOBY JJOKyMeuHarTa 0 pe- 
IMCTPOBalby 3eMybe, ay Ja je caMy Upecyqy BoHemo mpopounmte 710- 
KamHor 6ora. Ono je ofyaMs0 y KOpMcT TyKMalja, a IPOTMB Ap»Kase, 
HaMehyhu Mehytum ucToBpeMeHo HeOTyhMBO BwaCHMIITBO Haj] MMOBM- 
HOM koja je noppaheua: ,,YtBphyje ce a cy OBM U3BOpM HeroBM TaKO ja 
OHM MOry 6uTu BJIaCHULMITBO CMHa HerOBOr CMHa MU HacsleqHVUKa HeroBor 
HaciegqHuka (mito he pehu ga onu Mory OutTu HacneheHu camo Ha Oc- 
HOBY MYLIKe IIpMMoreHUType), a WTO ce TH¥e HeroBe XKeHe UM elle, 6e3 
WUKaKBOr [[pyror feyberba ca HUMa (HeroBom 6pahom).“*? Opako BU_MMO 
ycHocTaBybalbe NOpOsM4He MMOBMHE TIO 2KeybM CBEIITeCHCTBA, a He Bylac- 
HUKa, y3 ofpeq6y ya he ona ocTaTm HefemuBa, KAO MU yCTaHOBsbaBalbe 
IIpaBa IIpPMMOreHUType KOje NospasyMeBa MOCIeqM4HO CMarberbe I1paBHe 
ClOcOOHOCTM %KeHa, bapeM y HOrlexy CTMMaHa MMOBMHE Ha OBaj HayMH. 


Mebytmm, rpagycxu yextpm Jlomer Erumra Hvcy Mors Ja Tomepuury 
OBaKBO CTalbe CTBapU, KOje je FOMaTHO HarmallieHO TOKOM BpeMeHa Kajla 


30 ©Tlocrynak npegx mpopounuitem Oenexu ce of JleBetHaecte AuHacTuje. Crean upu- 
Mep “3 Nepuoga J[BageceT apyre AuHactuje (oKo 775. romuuHe m.H.e.): “HaHac cy ce 
HOHOBO chopiim oKo miahawa 3eMmbuWIHUX Napyena rpahanKe Vinun, Kojy je Ila- 
Hedepxep, cuH Xapcnjecvjes, HeH pagHUK (?), mpoyao Vikenujy. Vsamau cy upen 
(60ra) XemevHa of, Xecbata, a XeMeH MM, y Be3M ca WBa WMcaHa JoKyMeuTa (koja 
cy mpey wera u3HeTa), peye: ken je y upaBy. Ou je npegao Ilanedepxepy Ho- 
Ball Koju je Mocme mpegaT (KeHu Vnmm), ... To je (crora) mmaheno.“ (Pap. Brooklyn 
16.205: R. A. Parker, A Saite Oracle Papyrus from Thebes, Providence, 1962, p. 50. 


31 A. Théodoridés, Actes de la deuxieme journee des orientalistes belges, June 1964, pp. 
179-94, 


32 A.H. Gardiner, JEA xix (1933), 19-30, pls. v—vii; J. Pirenne, Histoire de la civilisation 
de Egypte ancienne, iii, 1963, pp. 34-5; A. Théodoridés, RIDA xii (1965), 120, 126-8. 
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country suffered invasion. After Psammetichus I had expelled the Assyr- 
ians and founded the Twenty-sixth Dynasty (664 B.c.) the Greeks came 
into contact with the culture of the Nile valley, and according to tradition 
it was in Egypt, in the towns of the delta, that they acquired the ideas 
of liberty and democratic equality. The fact is that the vigorous work of 
Bocchoris (c. 715-710 B.c.) and Amasis (570-526 B.c.) had had its effect, 
in the suppression of, among other things, imprisonment for debt and the 
privileges of the priests, and in the reorganization of the central adminis- 
tration. Egypt was then caught up in the great economic expansion of the 
Mediterranean world and brought into contact with Lydia and the Greek 
cities. Despite the occupation of the country by the Persians, the funda- 
mentally Egyptian institutions based on the individual were revived, and 
tradition even attributed to Darius a new codification of the existing laws. 
And, when under the Ptolemies, in the second century B.c., judgement 
was given in Upper Egypt between conflicting interests in a succession, 
the procedure followed, although adapted to the new conditions, retained 
several elements of the old tradition. Attention has in particular been 
drawn to the right of the Egyptian married woman to go to law freely, 
without the backing of a Kvpios-*3 It was, however, left to the Greeks to in- 
troduce into Egypt such an idea as that of mortgage, to judge at least from 
the extant sources relating to real securities. 

In making a close study of the institutions of ancient Egypt, one is 
struck by some peculiarly characteristic features. 

The skilful government which the country enjoyed throughout the 
vicissitudes of its history guaranteed to individuals certain rights which 
together may legitimately be described as the Egyptian ‘law’ of the period, 
a law embodied in statutes and protected by courts. The law is independ- 
ent in the sense that it is not smothered by a host of primitive or religious 
notions. On the contrary, it is religious life which, in spite of the pomp 
and circumstance it preserved and even intensified, expresses itself in le- 
gal terms—the setting up of foundations, contracts providing for religious 
observations, donation, etc. Indeed, the entire day-to-day business of ex- 
istence in the Nile valley is regulated by law. 

But this law being a living thing, like the institutions it upheld, did not 
remain identically the same over the centuries. Human aspirations condi- 
tioned by new circumstances caused it to change, and it evolved between 
the pole of equality and liberty and that of inequality, the latter being de- 
termined above all by the system of land tenure. Egypt passed through 
three such evolutionary ‘cycles; as Pirenne has called them, but even in the 
periods when individualism waned, when family groupings were restored 


33. H. Thompson, A Family Archive front Siut, Oxford, 1934, Text, p. xvi. 
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je 3emmba Ousa u3no%xKeHa MHBasuju. HaKou wTo je IIcamerux I orepao 
Acupue “ ocHogao J[Bayecet wecty quHactujy (664. roquue 11.H.e.) Ipuu 
cy JOWWIM y KOHTaKT Ca kyITypom y Jonunu Hwa, u, wpema Tpaynunjn, 
ylpapo cy y Erunry, y rpayosuma gente (Huma), ycBojunm upeje o cio- 
600M u eMOKpaTcKoj paBHompaBHoctTu. Unmennua je a je MapmuBu pay 
Boxxopyca (oxo 715-710. m.H.e.) u Amasnca (570-526. 1.H.e.) Mocturao 
edexte y cy36ujay, u3mehy ocrasor, ,yKHMUYKOr IpuTBOpa Mu MpMBMie- 
ruja CBeITeHNKa, Kao M y peopraHusalluju WeHTpaine aqMMHMcTpalyje. 
Ernnat je Tajja 3axBaTUsla BewIMKa EKOHOMCKa e€KCIaH3Mja Meq{MTepaHcKOr 
cBeTa MU JOUMIO je JO KOHTakTa ca JIMMujomM U TpukKMM rpayoBMMa. YIpKoc 
OKyHaljMju 3emMybe of crpaHe Ilepcujanaua, byHaMeHTaNHO erMmatcKe 
MHCTUTYTHMje KoOje cy NOUMBaNe Ha NOjeqUHWy, MOHOBO Cy OxKuBere, a 
Tpagquunja je apvjy wak upunucanta w HOBy KoAMUduKayMjy nocTojehux 
3akonHa. A Kajja je y Bpeme IlTonomuma, y [PpyroM Beky I.H.e., jeqHa lpe- 
cyfwa woneta y lopmem Erunry y cayyajy cympotcraBbenux mHTepe- 
Ca Be3aHUX 3a HacieqCTBO, Ipolesqypa M0 Kojoj je MOCTyMaHo, Mako je 
upumaroheHa HOBMM YCOBMMa, 3af[p»Kasla je HEKOMMKO eleMeHaTa CTape 
Tpagmuuje. loce6uo ce ckpehe naxa Ha NpaBo yfaTux ErunhauKu ya 
ce cno6oqHO Obpate 3akony, 6e3 MoppuiKe Kvpioc.>> OcTaBsbeHo je, Meby- 
TuM, Ipumma fa yBeny y Erumar upejy Kao uTo je xumoTeKa, OapeM ako je 
CYMUTM TO M3BOPMMa Be3aHMM 3a HEMOKpeTHY MMOBMHY. 

Vicnutyjyhu noppobuuje uactutyyuje apesHor Erumra, u3HeHabe- 
HM CMO HEKMM HapounTo OcobeHMM IpTama. 

Beta yipaBa KOojy je 3eMyba MMasia TOKOM CBUX ycIioHa M MafoBa 
y CBOjoj ucTOpuju rapaHToBana je NojeqMHyMmMa oppehena mpaBa koja 
ce 3ajeqHO MOTY JIeETMTMMHO OMMcaTM Kao erMmMaTCKO ,,1paBo™ Tora 06a, 
Koje je CayjpxKaHo y IMCaHUM 3aKOHMMa M Koje cy wrurmau cyfosn. IIpa- 
BO je He3aBMCcHO y CMMCry ja Ta HMje TyWIMAO MHOWTBO IpMMUTMBHMX 
WIM BepCKMX TpeyctaBa. YupaBo CyIPpOTHO, BePCKM 2KMBOT Ce, YIIPKOC 
TIOMIIM M OKOMHOCTMMa KOje je CauyBao U YaK MHTeEH3MBUpao, U3parxKaBao 
y IpaBHMM TepMMHMMa — OCHMBabby 3ayfyxKOuHa, yroBopuMa Koj 06e3- 
6ehyjy Bepcke o6pere, FoHaluje, uTq. 3ampaBo je KOMIIeTaH CBaKOJHEB- 
HM KMBOT y FomMHM Huma 6mo0 perynucaH WpaBom. 

AJM Kako je IIpaBoO 2%KMBa CTBap, KaO M MHCTUTYWMje Koje ce HUME 
WITMTe, OHO HMje OCTaIO MCTOBETHO TOKOM BeKOsa. JbyjicKe Tee YCuO- 
BJbeHe HOBMM OKOJIHOCTMMa JJOBeNe Cy JO IIpOMeHa, M OHO je eBowlyupano 
Kpehyhu ce usmehy nomopa jeqHakoctu u cmobope c jeqHe, u HejeqHa- 
KOCTM C [pyre CTpaHe, C TMM ITO je OBy NOTOHY pe cBera yCOBMO Cu- 
CTEM OcefOBatba 3emybe. Erunar je Wpollao Kpo3 Tp TakBa eBOyIMOHa 
»lIMKIyca’, KakKO Mx je HasBao [Impeu, am 4ak M y OHM MepvonuMa Kaya 
je “HyAuBUAyanMsam ciabuo, Kaya cy WopoyMuHe ckymMHe OOHaBIbaHeE, Ca 


33. H. Thompson, A Familiy Archive from Siut, Oxford, 1934, Text, p. xvi. 
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with several members sometimes associated in the same cult, the country 
never witnessed the reappearance of a ‘gentilic’ regime. 

In short, what is striking is the modernity of this law. It gives Egyp- 
tian civilization, though remote in time, a structure close to that with 
which we are familiar. The sources do not in any sense confront us with a 
mentality sui generis, with concepts and reactions alien to our own. 

The Nile valley has given us no code, nor any copious theoretical 
treatises, but the application of law is coherent, despite peculiar features 
of procedure—the important point being that there was a procedure, with 
laws to organize it.34 We do not know how the Egyptians defined their 
various legal categories, but they seem to proceed as though they had de- 
fined them as we do: a property transfer on death, or inheritance, is clear- 
ly distinguished from a property transfer between living persons, either 
in consideration of payment or as a gift, in particular by the fact that the 
property does not change hands at the same juncture. A husband or wife 
is not an heir, but can be made a legatee, thanks to the freedom to make a 
will, under the terms of which the person making the settlement modifies 
the legal destination of the property. This freedom to make a will gave rise 
to new social and legal circumstances, which led to the creation of new 
law, until such time as it evolved further. 

The history of ancient Egypt does not present an example of the ‘sec- 
ularization’ of law. On the contrary—and this is what is miraculous—It 
attained from the outset, during the Old Kingdom, a high level of institu- 
tional and juridical development, which was subsequently distorted by the 
intrusion of religious practices. Not only did Egypt not surpass this level 
in the later phases of her development, she may even perhaps have failed 
to reach it again, despite the efforts of her rulers and thinkers. 

Finally, it may be added that the processes of public law and all deci- 
sions of a political nature were hedged about by an impressive formalism 
and surrounded with a whole ritual of solemn words and gestures, but 
that the processes of private life were without these and rested essentially 
upon the consent of the parties. There could, indeed, be nothing more 
simple yet effective than an Egyptian will conceived as a declaration of a 
last intent. 


ARISTIDE THEODORIDES 


Paper received: 27.5.2020. 
Accepted for publication: 1.8.2020. 


34 Cf. A. Théodoridés, RIDA xiv (1967), 107-52, instancing laws whose existence is 
known or can be inferred from extant deeds of practice. 
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10 HEKOJMKO WiaHOBa WOBe3aHUX Y MCTM KYJIT, 3€MJ/ba HUKafla HMje O- 
*KUBeNa MOBpaTak ,,IIIeMeHCKOr® pexkMMa. 

YkparTKO, OHO UITO je yafbUBO, jecTe CABpeMeEHOCT OBOr MpaBa. OHO 
eIMMaTCKOj UMBUIM3alMjM, MaKO BPCMeEHCKM yfaybeHOj, Jaje CTpyKTypy 
61MucKy OHOj KOjy MM M03Hajemo. VisBopm Hac HM y KOM Torey He Cy- 
OuaBajy Ca HEKMM MeHTaNIMTeTOM Sui generis, Ca KOHIJENTUMa M peakinja- 
Ma KOje Cy HaM CTpane. 

Jljonmuua Husa Huje HaM fama HMTM jeyjaH KOf[eKc, HUT OOMmbe TeO- 
PUjcKMx TpakTata, ay je IpuMeHa paBa KOXepeHTHAa, YUPKOC ocobeHMM 
I[pTaMa IOCTy!lKa — Ba>KHO je Ja je MOCTOjao MocTymak, Koju cy ypehuBa- 
mu 3akxoun.>4 He sHamo kako cy Erumhanu pedbunucanu pasauunre mpaB- 
He KaTeropuje, amu usrmeya fa Cy WOcTyMamm Kao fa cy ux Fedunucanu 
Ha UCTU HaIMH KaO MU MMU: WpeHOC MMOBMHe HaKOH CMpTM, WIM Hacwey- 
CTBO, jacHO ce pa3MKyje Of, MpeHoca MMOBMHe Melyy *KMBMMa, Oso Ta 
ce pag o niahaty uM MOKMOHY, HapounTo 360r YnHeHULe Ja MMOBMHA 
He Metba BUAaCHUKa Y UCTOM TpeHyTkKy. Myx WIM *KeHa HUcy HacweyqHu- 
WM, aM Mory OTM eraTapu, 3axBabyjyhu cnobomn ja ce cauMHM TecTa- 
MeHT, Ca yCIOBMMa Of, KOjMMa OCTaBual, MoAMduKyje UpaBHy cyqOn- 
Hy MMOBMHe. OBa cnobopa Ja ce CauMHM TecTaMeHT JoBelthe 10 HOBMX 
APYWITBeEHMX MU WpaBHUX OKOMIHOCTH, Koje Cy FOBeNe JO CTBaparba HOBOT 
papa, koje he u Jae eBonyupatn. 

Vicropuja crapor Erumra He mpey{cTaByba mpuMep ,,cekymapu3zayuje™ 
lipaBa. YiIpaBo CyMpoOTHo — MU TO je OHO LITO je YyMecHO — [pxKaBa OF ca- 
Mor 1oueTKa, 3a BpeMe Crapor KpaybeBCTBa, MOCTIDKE BUCOK HMBO MH- 
CTUTYWMOHAHOr MU WpaBHOr pasBMTKa, KOjM je KaCHMJje M3BUTOMepeH yi- 
JIMBOM Bepcke lipakce. He camo ya Ermmar Huje npeBasuiao OBaj HMBO y 
KaCHMjuM ca3aMa CBOr pa3sBOja, Hero ra MOXKJJa HUje MOHOBO HM JOCTM- 
rao, YUPKOC HacTOjauMa CBOjMX Blayapa M MMcMIMala. 

Hanokou, Moxe ce JOfaTu fa Cy NOCTYNM jaBHOr MpaBa U CBe Oy- 
Ke NOAMTMUKe Ipupope Oumu obenexKeHU UMIIpecuBHUM PopMasIM3M0M 
u mpaheuu wiTaBMM puiTyayoM cBeyaHMX ped M TecToBa, ay cy TOc- 
TYIIWM Be3aHu 3a NpMUBAaTHU 2KUBOT 6unUu AMWIeHM Tora uM WOoUnMBanU cy 
CYIITMHCKM Ha CarmlacHOCTM cTpaHa. 3avcTa, He 6 ce Moro Hahu HuuITa 
jeqHOcTaBHyje, a oMeT JeNOTBOpHUje Of] erumaTcKor TecTaMeHTa KOHIM- 
IIMpaHOr Kao M3jaBa Mocyef{we BOybe (HaMepe). 


APMCTUY, TEOTOPUTEC 
Pay mpucneo: 27.5.2020. 


IIpuxpahen 3a o6japbusatee: 1.8.2020. 


34 Cf, A. Théodoridés, RIDA xiv (1967), 107-52, npumepu 3aKoHa 3a UMje ce MOcTojawe 
3Ha MIM O KOjMMa Ce MOTY U3BeCTM 3akKbYYLM M3 WOcTojehux FoKyMeHatTa M3 Mpakce. 
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MHTepecoBalba), KAO M TO ja WlaHaK JO Cajja HUje MpeBeseH Ha CpricKu 
jesux, 6“1m CMO BeOMa MOTUBMCaHM fa 3a WOTpebe mpBor Opoja BecnuKxa 
lipaBHe MCTOpyje IIpMpegqMMo CprickKM IipeBog, OBOF WiaHKa. 

Ypepenu cmo ja he uanak y Normefqy KOHTeKCTa y KOM je HacTao, 
IIMTalba KOja TpeTMpa, Ma U M3BECHMX BeEOMa aKTYeHMX pedueKcnija Koje 
Mory 6“TM of MoMohn y ZaHaliHuM ofHOCMMa pApxaBe u Lpxse, 6uTu 
M3pa3uTo BpeyaH FoMahoj Hay4Hoj jaBHOCTH. 

Hajupe, tpe6a ucrahu 3aHMMbUuBy IMHeHULy Koja ce Tue Bpe- 
MeHa HacTaHKa WJlaHKa MU wHeroBe UCTOpUjcKe BpegwHocTu. Hanncan je u 
o6jaBybeH HelocpesJHO HaKOH MOTMMCMBakba akaTa KOjM Cy rmaBHM MIpep- 
MeT HeroBor pa3MatTpatba. To wiTo je, Kao jeyfHa CaBpeMeHM4Ka aHasu3a 
Tajla BEOMa aKTYeMHOr WpaBHOMOMMTMYKOr Mpobsema, ObjaByeH cBera 
lap Meceljm HaKOH WTO cy JlarepaHcKn cnlopa3syMM NOTHMCaHU rOBOpU 
y IpMor HeroBoj ayYTEHTMYHOCTU MU U3pa3snTOj] UCTOPUjCKOj BpeHOCTH. 

Teopujcke paciipaBe 0 MehyHapogwHompaBHoM crTatycy CBete cTomu- 
je UM HeTOBMM CielMPMIHOCTMMa M aH JjaHac Cy BeOMa paciipocTpare- 
He, Te JabUM UCTpaxkuBayima OBe TeMe MOxe OUTM OF BeMKe KOpUcTU 
[la ce Ha CplicKOM je3MKy yiosHajy ca TUMe KaKBO je 6710 cTame y jeq- 
HOj Of] KPMTM4YHUX TAIKM y OfHOCMUMa CBeTe cTommuye u Utanuje, kao 
ca cTarycom Cpete cromuue y MelhyHapogHoM lpaBy. OBO TMM Tipe WTO 
ce, KaO IIpM3HaTM ayToputTeT y oOmacTu MehyHapogHor UpaBa, mpode- 
cop [[MjeHa y pany xBaTa y KoUITaly ca pa3iM4uMTuM, Tafa Blagajyhun, 
TeOpUujCKMM KOHIelNMjaMa y NWormesy OBOr WMTamba MU Hy jean, KaKO 
caM Kaxke, Jpyrauvju IyT KojMM ce Moxe Fohu To U3BeCHMX 3aK/bydaka y 
normezy MehyHapogHonpaBHor craryca Crete cromuue. lope mpuxaza 
Haj3HadajHMjUux TeEOpUjCKUX CTaBOBa O OBOM IIMTarby, y CBOjOj aHau3n 
JIarepaHcKux clopa3syMa M WofynuMparmy cBoje Tese J[ujena ce KOpuc- 
TM MCU PHHMM pa3sMaTpambMMa pa3IM4YNTMX MMTarba CafpxKaHMXxX y TeKC- 
Ty cuopasyMa. Hexa of TUX MMTatba Cy: CTaTyc [[p»KaBbaHcTBa, CTaTyc 
WMIIIOMaTCKMX IpeycTaBHMKa [[pxKaBa yTOBOpHMa M Tpehux ppxKasa, 
IIMTakba TepMTopyje, HeKa IMTakba y Normeyy upaBHe nomohn y kpuByy- 
HOMpaBHMM CTBapMMa, (He)MoryhHoct yyeutha Cpete cromuue y pany 
JpylitBa Haposia uM cn. 

Hanocyetky, miro ce Tu4¥e Moryhux caBpeMeHux pedmeKcuja OBOr 
pagla, Koje Mory OuTM Of, M3BeCHe KOpMCTM y TeOpujcKoOM, aM M WpakTM4y- 
HOM 6aBybemy aKTYeIHOM Kpvi30M Uu3Mehy Cpricke npaBocmaBHe IPKBe Ml 
I[pue [ope noBoyom AOHOMeHa KOHTpOBep3HOr 3akoHa O cOboAu Bjepo- 
MCHOBECTU M/UIM yBjeperha M WpaBHOM TMoOx*Kajy BjepCKMXx 3ajeqHua, Te 
pedmexcuje ce Mory JBOCTpyKo Kopuctutn. Ippo, aHamMTMIKU KapakTep 
paga mpodecopa J[njeue Koju ce 6aBu JIarepaHckum cnopa3syMMMa Koj 
cy, KaO WTO je HOOpo Mo3sHaTO, FOWINM Kao pellewHe JeljeHUjCKUX CIO- 
popa u3mehy Crete cromuye u Kpamesnue VUrannje, Moxe nociyxKuTu 
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KaO MCTOPUjCKM IpuMep 3a TO KaKO ce M HajKOMIAUKOBAHMjM CIOpOBU 
u3smeby Wp»KaBe MU UpkKBe MOLy pelllaBaTM TpaHcliapeHTHO M y3 ObocTpaHoO 
yBaxKaBalbe, ITO je y cnyyajy Urannje kacnuje u JupeKTHO pesyiTupazo 
IIpu3HaBatbem inter alia u cyBepeHoctu LpxBe y umany 7. craB 1 Ycrta- 
Ba Peny6auxe Uranuje. [[pyro, kako Beh gyro y LUpxoj Topu (a u umpe) 
Tpajy MoyleMMKe O JMCKPMMMHAaTOPCKOM KapakTepy WOMeHyTOr 3akona, a 
y Be3M Ca TOTMMCaHMM yroBopuMa 0 ypehewy ofHOCa Of 3ajeqHM4KOr UH- 
Tepeca u3mehy Bnage LT u caux octammx Bepckux 3ajeqHuua cem CII 
y UL 3axpyayn ananmse mpodecopa [ujene Mory 6uTu of KopucTu upu 
yKjlabalby HeEOYMMLa M 3ay3MMarby HeBOCMMCHeHOr CTaBa 10 IIMTawby 
Mecta Koje TeMesuu yroBop ca Karo7im4kKOM UPKBOM MMa y xujepapxnju 
lipaBHMUXx aKaTa y 1paBHom cuctemy []pue Tope. 

Ha ocnopy cpera HaBeyjeHor, CMaTpamo ja he mpepesenu uiaHak 
mpodecopa Hynnja [ujene OutTn BuuiectpyKo KopuictaH JomMahoj Hayy- 
HOj jABHOCTM IIpBeHCTBeHO y OOsacTMMa MIpaBHe UcTopuje, MehyHapon- 
HOF M [[pKaBHO-I[PKBeHOT IIpaBa, aM Takohe cMaTpamo ja Ce HeroBa Ha- 
yuHa BpeWHOCT He McIpUpyje CaMO y OBMM TpMMa IipaBHUM o6macTuma. 
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Giulio DIENA 


LA SANTA SEDE E IL DIRITTO INTERNAZIONALE DOPO 
GLI ACCORDI LATERANENSI DELL 11. FEBBRAIO 1929. 


Sulla condizione giuridica della Santa Sede nei rapporti internazio- 
nali, se dal 1870 in poi era venuta a formarsi un’ ampia e ricca letteratura, 
i giuristi, rispetto a questo tema, erano ben lungi dal trovarsi del tutto 
concordi. 


Mentre vi era chi negava che dopo gli avvenimenti del 1870 la Santa 
Sede fosse da considerarsi come un sogetto del diritto internazionale! ben 
numerosi erano coloro che si pronunciavano in senso tutt’affato opposto, 
ma a tale conclusione essi giungevano, non gia percorrendo tutti la stesa 
strada, ma seguendo le vie pit disparate. Vi era infatti chi vedeva nel Vati- 
cano una sopravvivenza dell’ antico Stato Pontificio che, per quanto terri- 
torialmente diminuito, non avrebbe mai cessato di esistere come tale.” Vi 
era daltro canto chi reputava avesse la qualita del sogetto internazionale la 
stessa Chiesa Cattolica considerata nella sua entita complessiva, ancorché 
fra i medesimi giuristi che si attenevano a tale concetto, quando si trattava 
di trovarne la giustificazione, si manifestassero divergenze d’importanza 
essenziale.> Altri ancora reputacano la Santa Sede un sogetto sui generis 
del diritto internazionale. Finalmente chi scrive, in un’ opera in prepara- 
zione di prossima publicazione, dopo aver adottato il concetto che sogetti 
del diritto internazionale sono da riguardarsi generalmente gli enti aventi 
diritti e doveri internazionali, aveva ritenuto fosse da riconoscere la tale 
qualita alla Santa Sede, tenuto conto del diritto attivo e pasivo di legazione 
che Le spettava e che in realta esercitava col conenso di numerosi Stati. 

E’ fuor di dubbio che, qualunque sia la costruzione giuridica adotta- 
ta in relazione questo importantissimo argomento, il grande fatto storico 
della conciliazone avvenuta fra La Santa Sede e Litalia, con gli accordi la 


Vedi ad es. Heilborn - System des Véikerrechis - Berlin, 1986, pag.199. 


2 Cosi segnatamente Corsi - La situazione attuale dalla Santa Sede nel diritto interna- 
zionale (La Legge, 1886, p. 785 e seg e 819 e seg.) 

3 Fiore - Trattato di diritto internazionale - Terza ediz. Unione Tip. Ed. Torinese, vol. 
1, p. 683 e seguente, ma d@’ altro canto vedi Anzilotti - Corso di diritto internazionale 
- Roma, Athenzeum, 1928, pag. 128-140. 
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‘bynuo WMJEHA 


CBETA CTOJIALA U MEBYHAPOHHO IIPABO HAKOH 
JIATEPAHCKMUX CIIOPA3YMA OJ] 11. DEBPYAPA 1929. 


Viako ce 0 paBHOM cTatycy CBetTe cromuue y MehyHapoxHMM OfHO- 
cma of, 1870. rogue ma Hafambe pasBuna Oorara M OlcexKHa AMTepaTy- 
pa, KOHCeH3yc paBHUka y Torsesy oBe TeMe 6x0 je Jameko. 


Vi qox je 6u0 OMX KOjM cy HerMpasM Ja ce HaKOH Jorabaja u3 1870. 
Crea crommya Tpe6a cmarparu cy6jektom MehyHapogHor mpasa,! 6u10 
je BeOMa MHOFO OHMX KOjM Cy 3acTyMamM cacBMM CyIIpOTHO reqMUITe, 
amu Cy 0 TaKBOr 3aK/by4Ka FONasuiM Upatehu He ucTu, Beh pasnmuute 
mytese. buio je, y crBapu, M OHMX KoOju cy y BaruKany Buyenu mpexn- 
Benly qpesuy IlancKy pp»KaBy Koja, KOMMKO roy, TepuTOpujamHo yMatbena, 
HMKajla Hehe mpecratu fa NocTojm Kao TakBa.* Buso je c ppyre ctpaHe 
M OHUX KOjM Cy CMaTpamM fla cTaTyc cy6jexta MehyHapogHor paBa uma 
cama Karommuka UpkKBa MOCMaTpaHa KaO IjeNOKyMaH CHTUTET, Wako cy ce 
Meby ayTopuMa KOjM Cy 3acTynaIM OBaKaB CTaB Kajla je y IMTay M3Ha- 
Nakere ObpazlorxKerba NojaBbMBale pasmuKe Of CyWITMHCKor 3Hayaja.? 
J\pyrm onet cmatpajy aa je Caeta cromuua cy6jext MelhyyHapogHor mpaBa 
sui generis. Haj3ay, aytop je y pag Koju he yckopo 6utu objaBbeu, HaKOH 
WTO je yCBOjMO KOHWenT M0 KoMe ce cy6jektuMa MehyHapoyHor mpaBa 
yIlaBHOM CMaTpajy eHTMTeTM ca MehyHapogqHMM IpaBuma MU ObaBe3ama, 
cMaTpao la Ce OBAKBO CBOjCTBO MOxe IIpu3sHaTu CBeToj CTOMMIM, Moceb- 
HO uMajyhn y BMyy aKTMBHO M MacMBHO paBo NocmaHcTBa‘ Koje joj je 
Upunafao u koje je 3allpaBo KopucTyusa y3 carmacHocT OpojHux [pxKaBa. 


Bugn Koz es. Heilborn - System des Véikerrechis - Berlin, 1986, crp. 199. 


2 THoce6uo y Corsi - La situazione attuale dalla Santa Sede nel diritto internazionale 
(La Legge, 1886, crp. 785 nu fame un crp. 819 u jae). 


3 Fiore - Trattato di diritto internazionale - Terza ediz. Unione Tip. Ed. Torinese,vol. 
1, crp. 683 u faze, amu BuyeTu mM Anzilotti - Corso di diritto internazionale - Roma, 
Atheneum, 1928, crp. 128-140. 


4 Toy, npaspom nocmaHcrTBa moppa3yMeBa Ce y TeKcTy o6mact MelyyHapogHor mpaBa 3a 
KOjy je aac ycTabeH Ha3MB MelhyHapogqHO MpaBo MpepctaBmatba. Ho, c 063mpom 
Ha TO Ja ce 3a OBy OOMAaCT y BpeMe y KOM je UaHaK U3BOPHO ObjaBmeH KOpMicTMO 
TepMUH paBoO MOCMaHCTBA, TO Ce, y UMby WITO ayTeHTMYHUjer MpeHollerba, Taj Ha- 
3MB M KOpMCTM y TeKCTYy MpeBoria. (mpuM. mpes.) 
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cui sottoscrizione ebbe luogo nel Palazzo Lateranense I’ 11 febbraio 1929, 
richiede che la costruzione stessa venga sottoposta ad un opera di profon- 
da revisione. 

Mediante questi accordi* che consistono in un Trattato politico, con 
alcuni allegati, fra i quali una Convenzione finanziaria, e in uno Con- 
cordato, la Santa Sede, mentre dichiara che Le viene cosi adeguatamente 
assicurata la dovuta liberta e indipendenza nel Governo della Chiesa Ca- 
tolica e che la “questione romana” rimane quindi definitivamente e irre- 
vocabilmente composta, riconosce il Regno d'Italia sotto la dinastia di 
Casa Savola con Roma capitale dello Stato italiano; alla sua volta LItalia 
riconosce lo Stato della “Citta del Vaticano” sotto la sovranita del Som- 
mo Pontefice, pattuendo conteporaneamente limmediata abrogazione 
della Legge 13 Maggio 1871 n.214 detta delle guarentigie (Trattato art. 
26). Il territorio di tale Stato, dove non vi sara altra autorita che quela 
del Sommo Pontefice (Art. 3), senza alcuna ingerenza da parte del Go- 
verno Italiano (Art. 4), fu determinato comprendendovi, oltre il Palazzo 
Vaticano ed annessi, alcune altre non estese zone territoriali idonee ad 
arrotondarlo. Fu anche dichiarato che le persone aventi stabile residen- 
za nella Citta del Vaticano saranno sottoposte alla sovranita della Santa 
Sede (Art. 9)° e la cittadinanza vaticana venne pure attribuita ai Car- 
dinali a Roma residenti anche fuori della Citta del Vaticano (Art. 21). 
Litalia poi mentre riconosce (Art. 2) la sovranita della Santa Sede nel 
campo internazionale come attributo inerente alla sua natura, in modo 
esplicito. Le riconosce diritto attivo e passivo di legazione secondo le 
regole generali dei diritto internazionale. 


Prima di andare innanzi nellesame delle principali disposizioni di tali 
accordi le quali possono in special modo riguardare il diritto internazio- 
nale, conviene determinare se quello che fu chiamato Trattato politico ab- 
bia veramente in senso giuridico carattere di trattato. 


E’ da ricordare che i trattati internazionali hanno la caratteristica di 
essere convenzioni concluse fra due o piu Stati od altri enti aventi qualita 
di soggeti del diritto internazionale agendo come tali. Ora non vi é dubbio 
che tali caratteristiche si riscontrebbero nell’ato sottoscrito 11 febbraio 
1929 dello Trattato politico per chi ritiene che la Chiesa Cattolica gene- 


4  Accordi ai quali fu datta nello Stato nostro piena ed intera esecuzione con Legge 27 
maggio 1929, n. 810 e per quali lo scambio nelle ratifiche avvene il 7 Giguno 1929. 


5 A norma dello stesso Art. 9 la cittadinanza vaticana si perde chi cessi di avere resi- 
denza stabile nella Citta del Vaticano, non bastando perd produrre tale effetto una 
temporanea dimora altrove. Le persone non pit soggette alla sovranita della Santa 
Sede, se non siano da considerarsi cittadini di un altro Stato, si reputano investite 
della cittadinanza italiana. 
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KakBo roy [la je IpaBHO pellierhe y Be3M Ca OBOM BEOMA Ba>KHOM Te- 
MOM YCBOjeHO, HECYMIDMBO je Ja 3HadajHa MCTOpMjcKka UiwHeHUla MOCTUT- 
HYTOTF NoMuperba U3Mehy Uranuje u CBete cromuue Kpo3 clopasyMe unje 
ce HOTHMCMBakbe OfMTpano y JlarepaHcKoj nanatu 11. be6pyapa 1929. ro- 
WWMHe 3axTeBa [Ja Ce Ta KOHCTpyKUMja NOABprHe TeMebHOM UCIMTMBABy. 


Osum cropasymua,” Koju ce cacToje of, Konxopgata u onmrmaxor 
yroBopa Ca NojeyqMHUuM aHeKcuiMa Melby Kojuma je u Konpenuyja o du- 
HaHcuijama, CBeta cromuila, 13jaBbyjyhu fa je OBMM afleKBaTHO OCMTypa- 
Ha HeHa HeEONXOfHa CIOb0a M HesaBMCHOCT y yupaBybaby KaTonm4kom 
I[PKBOM M Jla je Wakse ,,pPUMCKO IIMTawe* OBMM Je~@UHUTUBHO UM HeorO- 
3MBO pellieHo, Ipu3Haje Kpamesnuy Utannjy nox quHactujom Kyhe Ca- 
BOja ca PUMOM Kao IMaBHUM rpayOM MTaMjaHckKe [[pxKaBe; OK, ca cBoje 
ctpaue, Uranuja upusnaje apxasy [pay BarukaH“ nog cyBepeHuTeToM 
Tale, clopasyMeBajyhn ce UCTOBPpeMeHO 0 MOMeCHTA/IHOM CTaBybalby BaH 
cHare 3akoua og 13. Maja 1871. nog 6pojem 214, nosHatTujer Kao 3aKOH O 
rapaHMjama (aan 26. Yropopa).° Tepuropuija ope ApKaBe, Ha KOjoj Hehe 
6uTH pyre BlacTM M3BaH OHe Mog Manon (uz. 3.) 1 6e3 UKaKBUX ymuin- 
Talba UTaMjaHcke Braye (a7. 4.), onpehena je, nopen BarmkaHcke namate 
u mparehnux o6jekarTa, M NojeqMHUM JpyruM HeBeIMKUM TepuTopMjantHuM 
o6jlacTuMa MOrOqHUM 3a 3a0Kpy2xMBalbe. IIpormamieHo je Takobe ya he 
mma ca ipedueanuumiiem y ppxasu Ipany BatruKany 6utTm nog cyBepe- 
HutTetom Csete cromuue (47. 9.),” a BATUKaHCKO [[pKaBybaHCcTBO JOebe- 
HO je M KapyMHazuma y Pumy, yak u ako OopaBe BaH Ipaya Batukana (471. 
21.). Uranuja norom y unany 2. Yropopa eKcIIIMIMTHO TIpusHaje CyBepe- 
HuTeT Cpete cTomMie Ha mehyHapoguHom tinaHy KaO CBOjCTBO MHXepeHT- 
HO HeHoj upupogu. [Ipusnaje joj akTMBHO M NWacMBHO T1paBo MOcMaHcTBa 
y Ckilaqy Ca ONMITMUM WpaBMyinMa MebyHapogHor TipaBa. 

IIpe mouetka JJeTabHe aHaiu3e KYYHUX OfpeqOu OBUX clopasyMa 
Koje ce Woce6Ho Tuy MebyHapogHor upaBa, 670 6u MOx*KewHO Ofpeqn- 
TM fla 1M OHO WTO ce Ha3uBa ,, JonmTM4ku yroBop’ 3acTa MMa KapakTep 
yroBopa y IipaBHOM CMMI. 


5 Mucmm ce wa copasyMe Kojuma je MOTMyHa WyHOBaxKHOCT y Hallloj 7pxaBu (Vira- 
Mju, IpMM. pes.) FaTa 3aKoHom og 27. Maja 1929. 6p. 810 360r uera ce pasMeHa 
parmduxkaiuja ofurpana 7. jyHa 1929. 

6 3akoOH O rapaHMjama je ckpaheHm Ha3MB 3a aKT KOjM je MTamMjaHcKM MaplaMeHT 
YCBOjMO Of, Ha3MBOM 3aKkoH oO iipepoiaiiueuma tate u Ceeile citonuue u ogHocuma 
usmehy gpxcaee u Lpxee (Legge sulle prerogative del Sommo Pontefice e della Santa 
Sede, e sulle relazioni dello Stato con la Chiesa). (mpm. mpes.) 


7 IIpema oppey6u uctor unaHa, BaTMKAaHCKO [[p%KaBsbaHCTBO ce ryOu ako AMIe BUIUe 
Hema lipeOuBanuute y Ipaqy BaruKany, am fa Ou ce OBakaB ecpeKaT IpoM3Beo HUje 
OBO/bHO CaMO MMaTM IIpuBpemenu OopaBak Herge Apyrpe. JImya Koja Bue HUCy 
Of, CyBepeHutTeToM Cpete cTommie, aKO ce He CMaTpajy [pxKaBbaHuma Tpehe pp- 
2KaBe, CMaTpajy Ce IPMM/beHUM Y MTAIMjaHCKO [jpxKaBsbaHcTBO. 
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ralmente considerata posseda un personalita anche nel campo del diritto 
internazionale.° 


Crediamo si possa giungere alle stesse conclusioni anche non parten- 
do da una tale permessa. 


Si potrebbe notare che la Santa Sede prima del 1929 non aveva mai 
riconosciuto il Regno d'Italia con Roma capitale, come non aveva mai ri- 
conosciuto la legge della guarentigie; taluno potrebbe dadurne quindi che 
la Santa Sede non avendo mai compiuto atto di rinuncia alla sovranita 
temporale ed avendo di fatto conservato il possesso del Vaticano, non é 
mai vanuta da perdere potesta di stipulare trattati che le apparteneva pri- 
ma degli avvenimenti del 1870. Una tal tesi verrebbe perd a coincidere con 
quella di coloro che hanno sostenuto la sopravvivenza dello Stato Pontifi- 
cio anche dopo il 1870, tesi della quale chi scrive ha gia avuto occasione di 
dimostrare il niun fondamento.’ 


Certamente meno infondato sarebbe il concetto che la Santa Sede, te- 
nuto conto del diritto ativo e passivo di legazione che esercitava con gli 
Stati coi quali mantaneva raporti diplomatici, essendo da considerarsi an- 
che fra il 1870 e il 1929 come un soggetto del diritto internazionale, do- 
veva pur in tal periodo di tempo ritenersi fornita di capacita di stipulare 
veri e propri trattati internazionali. Tale concetto non sarebbe perd del 
tutto esatto perche gli enti che hanno qualita di soggetti diritto interna- 
zionale senza essere Stati, possono avere capacita internazionale soltanto 
in relazione alle materie rispetto alle quali sussistano a loro riguardo di- 
ritti e doveri fondati sul diritto internazionale. Ora con latto su accennato 
sottoscritto P11 febbraio 1929 non fu regolato soltanto cid che si attiene ai 
rapporti diplomatici della Santa Sede, ma furono conclusi accordi di ben 
pit ampia ed estesa portata 

Conviene invece notare che in nessun periodo di tempo la Santa Sede 
cesso di essere giuridicamente capace di mettere in essere mediante stipu- 
lazioni con un determinato o determinati Stati atti di natura convenziona- 
le pure in relazione a rapporti dordine pubblicistico. Ora per dare lesatta 
qualificazione giuridica dell’ atto del quale qui ci occupiamo é logico e na- 
turale por mente al momento in cui I'atto stesso ebbe a perfezionarsi con 
lo scambio definitivo dei consensi delle Parti e venne contemporaneamen- 
te a trovare attuazione, in quanto fu pattuito che gli accordi dell’11 febbra- 
io 1929 entrassero in vigore precisamente al momento dello scambio delle 


Cosi segnatamente, Anzziloti, op. cit., 1. e. 

7 Diena - Principi di diritto internazionale. - P. 1., Diritto internazionale pubblico, 2? 
edizione, Milano Societa Dante Alighieri, Albrighi e Segatti Ed., pag. 179-181); dello 
stesso A. La cosidetta finzione di estraterriorialita, i palazzi vaticani e loro anessi (,,Ri- 
vista di diritto publico e corporativos Anno I (1928), fasc. I). 
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Tpe6a umaru Ha ymMy fa ce MebyHapogqHMM ciopasyMuMma cmatTpajy 
OHM clopa3yMM KOju cy cKNombeHu u3sMehy WBe MM Bulle TpxKaBa MIM 
Ipyrux eHTMTeTa KOjM MMajy cTaTyc cy6jekata MehyHapogHor npaBa u 
KOjM KaO TaKBM Jjemyjy. Crora Hema cyMibe Jfa Ou ce, IpeMa OHMMa KOjU 
3acTyllajy cTaB fa Karonmuxa ypKBa youwilie y3e6 mocefyje cyOjeKTUuBN- 
TeT M Ha nowy MehyHapogHOr paBa, OBe KapaKTepiicTuKe Morze Hahu y 
[lommtuakom cnopa3ymy — akTy moTumcaHom 11. de6pyapa 1929.8 

Bepyjemo jja ce 0 MCTMX 3aKby4aka MOxe FOhu yak M yKOMMKO ce 
He OM NOW OF jefHe OBaKBe TOMasHe IIpeMMce. 

Morzo 6m ce lpuMeturu ga Cpeta crommua mupe 1929. Hukaya Huje 
mpusHana Kpasesuny Viranujy ca PuMom Kao rmaBHMM rpajoM, Kao ITO 
HUKajyja HUje Ipw3Hala Hu 3aKOH O rapaHMjama, Te 6u ce pesto fa CBe- 
Ta cTomuiya, 6bynyhu ja ce HMKafja HVje Of{peKa CBETOBHE BacTU, M Wa 
je Heno6uTHO 3anpxKana BaTukaH, HMKaja HMje usryOusa Moh ya cKnana 
yroBope Koja joj je upumayana mpe porahaja us 1870. JeqHa TakBa Te3a 61 
ce, MehyTuM, Mor7a TlofyqaputTM ca Te30M OHMX KOjM Cy TBPAUIM ja je 
Ilancka {p:KaBa OMctTayia Yak M HaKOH 1870. roqMHe, Te30M Kojy je ayTOp 
Beh umao IIpwimke [Ja IpMKarke Kao MOTITyHO HeyTeMebeHy.” 

CBakako Malbe HeyTeMewbeH KOHYenT Ou Ovo OHaj 10 KOM je CBe- 
Ta cTommua, ysumMajyhu y o63mp aKTMBHO M MacMBHO paBo NocmaHcTBa 
Koje je CIpoBogMia Ca [pxKaBaMa C KOjUMa je OfpxKaBana TUMIOMATCKe 
OMHOCe, Yak U y Hepuony usmeby 1870. u 1929. roguune, cmarpaHa cy6jek- 
TOM MebyHapogHor MpaBa M M10 KOM Ce MOpalia, YaK MU y OBOM Mepuosly, 
CMaTpaTM Cnoco6HOM fa 3akby4yje UpaBe MelyyHapogHe yroBope. TakaB 
KOHUeuT, MehyTuM, He 61 6M0 cacBMM UcHpaBaH jep CHTMTeETU KOjU UMajy 
MebyHapogHoupaBHMu cyOjeKTUBMTeT, M MOpey Tora WITO HMcy ApxKase, 
MOry UMaTM TakaB MebyHapogHn KallayuTeT Camo y Be3u Ca NUTawmMUMa 
HOBOJOM KOjUX MOcToje tpaBa MU ObaBese 3aCcHOBaHe Ha MehyHapoyHOM 
upapy. Cayja ropenoMeHyTMM aKTOM MoTHMcaHMM 11. deOpyapa 1929. 
HMje CAMO peryiMcaHO OHO WITO ce TH4Ye AMNMOMATCKMX OHOCa CBeTe 
CTONIMIe, Hero Cy 3aK/bYYEHU UM MHOTO WIMpU M ONCEKHMjU clopasyMuU. 

Tpe6ano 6u, MehytuM, mpumetutu ya CBeta cromuua HM y jeqHOM 
TpeHyTKy HMje Mpectana OuTM MpaBHO cHocobHa a Kpo3 oppenbe ca 
onpeheHoM Jp>KaBoM MIM [p»xKaBaMa yBOJM aKTe KOHBeHI|MOHaIHe MIpu- 
pojle Yak My Be3M ca jaBHMM MopeTKom. JJa 6u ce caja ama ajjeKBaTHa 
WpaBHa KBaMuKalMja akTa KOjMM ce 6aBMMO, IpMpogHo je M AOrM4HO 
MMaTM Ha YMy TpeHyTak Y KOM je aKT ycaBpllleH ge@unuiiueHom pa3Me- 


O oBome noce6Ho Kog Anzziloti, op. cit., 1. e. 


Diena - Principi di diritto internazionale P. 1., Diritto internazionale pubblico, 2a 
edizione, Milano Societa Dante Alighieri, Albrighi e Segatti Ed., Pag. 179-181); 0 
ucTOM BuyeTn uy: La cosidetta finzione di estraterriorialita i palazzi vaticani e loro 
anessi (,,Rivista di diritto publico e corporativo’, Anno I (1928), fasc. I). 
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ratifiche (Trattato, Art. 27). Cio posto, a partire da questo istante, Yatto 
che fu chiamato Trattato politico ebbe veramente i caratteri di un trattato, 
tenuto conto oltre che della materia regolata(rapporti fra Stato e Stato) 
essenzialmente del fatto che non una soltanto delle Parti ma entrambe si 
trovavano ad essere in possesso del carattere di Stati pienamente sovrani. 


Nel momento in qui tale atto entrd in vigore la Santa Sede venne giu- 
ridicamente ad asquistare un territorio ed una popolazione, cosi da eser- 
citare su questa e su quello diritti di sovranita. Quanto al requisito di un’ 
politica pure necessario, come tutti sanno, per lesistenza di uno Stato, é 
da riconoscere che la Santa Sede anche dopo gli avvenimenti del 1870 
sempre continuo entro il Vaticano a mantenere un ordinamento nel quale 
possono riscontrarsi gli elementi essenziali di una organizzazione politica. 
Sicché nulla ormai manca nel territorio riconosciuto dall’Italia al Sommo 
Ponitefice sotto il nome di “Citta del Vaticano” per poter essere conside- 
rato come uno Stato pienamente sovrano. Lesiguita del territorio e della 
popolazione che vi abita o la specialita del requisiti richiesti per possedere 
a conservare la qualita di suddito vaticano® non hanno giuridicamente im- 
portanza quanto al carattere di piena sovranita del nuovo Stato. 


Né tale carattere viene meno ancorche, come gu pattuito (Art. 22), 
a richiesta della Santa Sede e per sua delegazione, che potra esser data 
nei singoli casi o in modo permanente, I'Italia provvedera alla represione 
dei reati commessi nella Citta di Vaticano ° Per quanto il diritto di giuri- 


8 Con? Art. 9 ultimo al., La Santa Sede consente che alle persone soggette alla sua 
sovranita siano applicabili sul territorio del Regno le norme della legislazione italiana 
anche nelle materie in cui deve essere osservata la legge personale quando non siano 
regolate dalla Santa Sede (salva l applicabilita della legge personale per le persone 
munite della cittadinanza di un altro Stato) In tal guisa la Santa Sede non ha affato 
rinunziato a regolare i rapporti personali dei propri sudditi anche se si trovano fuori 
dei limiti dello Stato vaticano, perche sul territorio del Regno per le materie che 
rientrano nel cosi detto “statuto personale” ai cittadini vaticani trovani applicazione, 
mentre dura tale cittadinanza, le norme della legislazione italiana, solo in mancanza 
di norme emanate dalla Santa Sede. 


9 Se un individuo, che avesse comesso un reato nella Citta del Vaticano, si fosse rifu- 
giato sul territotio italiano, per quanto é espressamente detto nello stesso Art. 22 si 
potrebbe senz’ altro procedere contro di lui a norma delle leggi italiane. 

Non solo in quest’ ultima ipotesi, ma anche se nello Stato nostro si procedesse a richie- 
sta della Santa Sede, un reato commesso nella Citta del Vaticano (a differenza di quanto 
era da ritenersi mentre vigeva la legge delle guarentigie) sarebbe dall’ autorita girudiza- 
ria italiana da considerarsi come reato commesso in territorio estero. Per conseguenza, 
finché saranno in vigore le disposizioni del Cod. Pen. del 1889, le quali stabiliscono una 
diminuzione di pena per coloro commettono un reato all’ estero piuttosto che all’in- 
terno, tali diminuzioni saranno di applicarsi anche per reati commessi nella Citta del 
Vaticano. Non troveranno invece applicazione le dispozicioni della legge italiana che 
esigono per poter procedere per certi reati, in mancanza di querela di parte, la denuncia 
del Governo estero, nel caso @individuo che dopo aver commesso un reato nella Citta 
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HOM CarylacHOCTM CTpaHa yrOBOpHMa, M y MCTO BpeMe MMIIIeMeHTUpaH, 
jep je yropopeno ga he cnopasymu og 11. debpyapa 1929. crynutTm Ha 
cHary ylipaBo y MOMeHTYy pa3MeHe paTuduKalyja (4. 27. Yropopa). Y 
TOM KOHTeKCTY, Houes og moi mpenyiika, aKT Toy, HasuBoM [lonmTM4Kn 
yroBop je 3avcTa MMaoO KapakTep yroBopa, y3MMajyhu y o63sup He camo 
perymucany Matepniy (MehyapxaBuu ofHocn), Beh mpe cBera YMHeHULy 
Ila cy He camo jequa Beh o6e cTpaHe yroBOpHule UMasle KapakTep MoTny- 
HO CyBepeHMX [[p>KaBa. 


Y MoMeHTY y KOM je OBaj aKT CTymMo Ha CHary, CBerTa cromuua je 
AOWIa TO UpasHo!l CTUIawha Teputopuje MU CTAHOBHUIITBA, TaKO [a je Hay 
IbMMa BpliMa cyBepeHa paBa. HITo ce Tuye jeqHOT, MMaK HeEOMXOAHOF, 
ONWTeMOsHaTOr MOAMTMYKOT ycuoBa 3a MOcTOjare jee TpxKaBe, Tpeba 
IIpu3HaTu ya je CBeTa cromMija Yak M HaKOH Aoralhaja m3 1870. Hacta- 
BMla Ja 6e3 MpecTaHKa Ofp%xKaBa Wopefak y BatuKaHy, y wemMy ce MOTY 
IipeMoO3HaTU KIbYIHM eVIEMeEHTH jeyjHe MOMMTMIKe OpraHusatnje. Tako Te- 
puropriju nog umenoom ,,Ipay Batuxan’, Kojy je Aranuja mpu3snana mann, 
HULITAa BUIWe HUje HeqocTajano a Ou ce Mora CMaTpaTu jeqHOM MOTIy- 
HO CyBepeHOM J[p>KaBoM. HeBenukKa TepuTOpMija M CTAHOBHULITBO KOje je 
HaceybaBa MIM MOCeOHOCT YCIOBa HEOMXOMHMX 3a MOCefOBakbe MM 3ajiprKa- 
Bale CBOjCTBa CTaTyca BaTMKaHcKor nMogaHuka!? Hemajy 1mpaBHor 3Hayaja 
Kayla je ped O KapakTepy IMlyHOr CyBepeHMTeTa HOBe JpKaBe. 


OBO CBOjCTBO Ce He yMabbyje, MaKo he Uramuja, kao WTO je yroBope- 
HO (ulaHoM 22.), y ume CBeTe CTOMMUe M Ha HEH 3aXTeB, KOjM MOxe OuTU 
uspaxkeH y NojeyqMHayHMM cilydajeBuMa WIM Ha TpajaH HauMH, obe36ehnu- 
BaTM cy36ujae 3n0unHa y Baruxany.!! Viaxo je HayyiexHOCT emaHalja 


10 Unaxom 9, nocnentn crap (4.), CBeTa cromuua je caracHa a ce y Hormeny mya Koja 
cy lO] HEHMM CyBepeHUTeTOM Ha TepuTopuju Kpamesune Mranuje umajy ipumeru- 
BaTM HOPMe MTaIMjaHCKOr 3aKOHOMaBCTBA, Yak M y OHMM OOsacTMMa y KOjuMa ce Mopa 
WOcTyMaTu y ckmaqy ca WepcoHayHUM mpaBoM, ako Te o6mactu CBeta cromuua HMje 
perymucana (oBuM He FoBogehu y muTawe MpuMeHy MepcoHamHor paBa Ha ocobe 
KOje UMajy Jp2KaBybaHCTBO Heke pyre ApxaBe). Ha opaj HawmH CxBeta cromuiya ce 
yomlte HUuje Ofpekyia peryMcatha MMIHOF CTaTyCca CBOjMX BUACTMTMX WOfaHUKa, Yak 
M aKO ce Hajla3e M3BaH BaTMKaHCKMXx rpaHuua, 6bynyhu fa ce Ha TepuTopujn Kpame- 
Bune Urannje, 3a o6macTu Koje ce TH4Y TSB. ,,IM4HOr CTaTyca“ Ha Mx (BaTMKaHCKe 
pKaB/bave, UPMM. pes.) IpMMeryjy, CBe OK MMajy TO []pxKaB/baHCTBO, HOpMe MTa- 
MjaHCKOr lpaBa CaMo y HeffOCcTaTKy HOpMM Koje je Honea CBeta cromuiysa. 

11 Axo 6n ce jeqHO mMmYe KOje je IpeTXofHO yu“HUAO KpuBMYHO Jeno y BatuKany 
CKAOHM0 Ha UTAaIMjaHCKy TepuTopHijy, OHO 6u, KaKO je TO U3PM4MTO HaBeseHO y 
unmany 22. Yropopa, 6e3 qMemMe Mormo 6uTM MpouecyupaHo y cKmayy ca HOpMama 
MUTaMMjaHcKOr 3aKOHOMaBCTBa. 

He camo y OBOM IIpeTXOqHOM xMOTeTMUKOM cmyyajy, Beh yak UM Kal Ce Halloj 
UpKaBu yiyTu 3axTes CBete CTOMe, KPUBMYHO elo yunrbeHo y BatuKany (3a 
pa3siMky Off petiietba Koje je MOcTOjamo FoK je 3aKOH O rapaHyMjama Ovo Ha cHa3M) 
uTaMjaHcKe Cyf\cKe BacTu Ou More Ja TpeTMpajy KaO KPpMBMYHO Jeno yunrbeHO 
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sdizione sia una emanazione della sovranita, questa non viene meno per 
uno Stato il quale deleghi per certe materie ad un altro Stato lesercizio 
di quel diritto. 


Salve le speciali norme adottate per quanto si riferisce alla giurisdi- 
zione riconosciuta anche agli effetti civili alle autorita vaticane per le cause 
concernenti la nullita del matrimonio e la dispensa del matrimonio rato e 
non consumato dei cattolici il cui matrimonio fu celebrato religiosamente 
(vedi Concordato, Art. 34); e per quanto riguarda gli effetti civili del prov- 
vedimenti presi da autorita ecclesiastiche per ragioni spirituali o discipli- 
nari verso persone ecclesiastiche o religiose (vedi Trattato Art. 23 al 2°) 
lo Stato della Citta del Vaticano come Stato sovrano potendo sul proprio 
territorio esercitare la giurisdizione per ogni materia per le quale non vi 
abbia rinunciato, Art. 23 al. 1 del Trattato dichiara: “ Per lesecuzione 
nel Regno delle sentenze emanate dai tribunali della Citta del Vaticano si 
applicheranno le norme del diritto internazionale”. 


I tribunali italiani ciononostante, anche dopo la costituzione di uno 
Stato Vaticano, saranno come per I’ innanzi da considerarsi forniti di giru- 
isdizione (quando concorrano i requisiti a questo fine richiesti dal nostro 
diritto interno) relativamente alle controversie di carattere patrimoniale 
che sorgessero da semplici rapporti di diritto privato a cui avesse parteci- 
pato o si trovasse a partecipare la Santa Sede con individui od enti priva- 
te.!° Secondo la giurispudenza prevalsa in Italia!! infatti per tale specie di 
rapporti anche gli Stati stranieri possono esser sottoposti all'autorita giu- 
dizaria italiana. 


D altro canto se fu pattuito (Trattato, Art. 3) che la piazza di san Pie- 
tro pur facendo parte della Citta del Vaticano continuera normalmente ad 
essere aperta al pubblico e soggetta al potere di polizia delle autorita italia- 
ne, si ha cosi una forma attenuata di servitt internazionale, che non fa ve- 
nir meno il diritto di sovranita dello Stato sul cui territorio é costituita 1 


di Vaticano, siasi rifugiato in territorio Italiano dal momento che il Trattato e la legge 
italiana che vi ha datto esecuzione a tali dispozicioni portano una deroga. 

L Art. 22 regola anche un procedimento di estradizione allitalia dal territorio vatica- 
no dove si fosse rifugiato autore di un reato commesso in territorio italiano. Quanto 
ai delinquenti rifugiati negli edinci che godono delle imunita diplomatiche, la conse- 
gna dei rei stabilita dall’ Art. 22 non ha in senso vero e proprio carattere di estradi- 
zione percheé il luogo di rifugio non é rispetto all’ Italia territorio straniero. 


10 Es. : Caso di controversia riguardante la validita di un testamento con quale il testato- 
re la cui succesione si fosse aperta in una citta italiana avesse nominato erede la Santa 
Sede di beni situati sul territorio del Regno 

11 C. di Cass. del Regno e sez. riunite 12 Giugno 1925 e 13 Marzo 1926. (Rivista di di- 
ritto internazionale 1926. pag. 249. e pag 252). 

12  Diciamo servitu internazionale attenuata, perché la Santa Sede conserva eccezional- 
mente la facolta di chiudere al pubblico lingresso nella piazza di San Pietro. 
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cyBepeHUTeTa, OHa Ce He yMalbyje KOJ] OHE [[pxKaBe KOja IIpeHOCH Ha [py- 
Ty JpKaBy Bpllerbe Te HafiexKHOCTU y ofpeheHoj obmacTu. 


He yosogehu y mutate moce6He HOpMe foHeTe y Horefly Hapyiexk- 
HOCTM BaTMKaHCKUX BalacTu y rpalhaHcKMM CTBapyMa y ciydajeBuma KOjUu 
ce THYy NOHMMUITeHa Opaka M paspelliera CKIONbeHOT, a HEKOH3YMMpa- 
Hor 6paka KaTOIMKa uuju je Opak CKMOMbeH BepcKuM OOpeqoM (Bua 
ul. 34. KonkKopyata), KaO HM OHE KOje ce TH4y rpahaHcKux edbekaTa Mepa 
Koje Cy BATMKaHCKe BulaCTU peflysene M3 JyXOBHUX WIM JMCHMMIMHCKUX 
pasziora IpeMa IpKBeHMM JIMIMMa WIM BepHulMMa (BUM UAH 23. cTaB 
2. Yropopa), Kao HM TO Ja je [pan BarukaH kao cyBepeHa J[p%KaBa y MO- 
ryhHoctTu fa Ha CONCTBeHO} TepUTOpUjn CIIpoBOAM cBOjy jypucHMKUMjy y 
CBMM OHMM OOsacTMMa KOjux ce HMje OfpeKao, uaH 23. cTaB 1. YroBo- 
pa rmacn: ,,Ha u3BpulaBarbe OflyKa BaTUKaHCKMX cyfoBa y Kpamesunu 
upuMebyjy ce ipaBusia MehyHapoyHor paBa.. 


Vinak, uramujancxn cyfosu he ce yak uM HaKOH ycrocTaBpbatba Ba- 
TUKaHa, KaO M Tipe, CMaTpaTM HajyiexKHMM (Kajla ce y Ty CBpxy CTeKHy 
YCIOBM 3aXTeBaHU HalliMM JOoMahuM mpaBoM) y MMOBMHCKMM CIOpoBuMa 
KOjM IpoMcTM4y M3 IIpMBaTHOMpaBHMX OMHOCA y KOjuMa je ca PU3YKUM 
WIM IpMBaTHUM TpaBHMM JIMIMMa ydecTBoBasla MM je yKbydeHa CBetTa 
cronuya.!? 3anpaso, mpema npeosnabyjyhoj cyzckoj mpaxcu y Uranujul? 
y 6€3U Ca 060M BpciioM OgHoca, 4aK VM CTpaHe [[pxKaBe Mory opera 
MTalMjaHCKUM WpaBOcyHUM OpraHuMa. 


y uHoctpancTBy. Oso uma 3a nocnenmuy fa he ce, WoK roy, cy Ha cHa3m ompep6e 
Kpusnunor 3akona M3 1889. koje ycraHoBbyjy yMalbelbe Ka3He 3a OHE KOje yuanHe 
KPMBUYHO Je0 y MHOCTpaHCTBY, pe Hero 3a OHE KOjM ra yuauHe yHyTap (rpanuiya 
Viranuje mpum.upes.), ope ofpeq6e 0 yMaemy Ka3He Takohe npuMemuBaTM uM Ha 
KpuBMdHa Jena yanmena y Baruxany. Hehe ce mnpumewusatn, Mehytum, oppen6e 
UTaIMjaHCcKMXx 3aKOHa KOje, 3a MoryhHocT Mpolecyuparha opehenux Fema, 3axTe- 
Bajy, Y OJ[CyCTBy IpMBaTHe TyxK6e, IpMroBop cTpaHe Bylajffe, y clyyajy Nojenuuya 
KOjM je HaKOH WTO je yauHuo Jeno y Ipagy Baruxany, mpeberao Ha uTanMjaHcKy 
Teputopujy, 6bygyhu ga Cnopa3ym u 3aKou Koju ra uMMmemMeHTupa Aeporupajy Ty 
ompen6y. 

Unau 22. raxohe perynuute npouenypy exctpaguunje Vranuju ca BatukaHcKe Te- 
puropuje re je upeberao yanHunaly KpuBM4HOr Jena yanHeHOr Ha UTAaMMjaHcKOj 
Teputopujn. Hlro ce Tue yauHunalya mpebermux y objekTe Koju yxMBajy AumI0- 
MaTCKM UMYyHUTeT, M3pyyeHe yuMHUmata ypeleno umaHom 22. Hema, crporo y3eB- 
IU, KapakTep eKcTpayMunje jep MecTo yTOUULITa HUje y CTpaHa TepUTOpHja OHOCY 
Ha Urannjy. 

12 Ha upmmep, crop ce Moxe NojaBuTu y Horney olleHe WyHOBaxKHOCTU TeCcTaMeH- 
Ta KOjMM je TecTaTop 4Mja Ce 3aOCTaBLITMHa paciipaByba y MTasMjaHCcKOM rpajy, 3a 
HacneqHuka FoOapa Koju ce Hamla3e Ha TepuTopuju Kpamesune Uranuje umeHoBao 
Cpery crommuy. 


13. C. di Cass. del Regno e sez riunite, 12 Giugno 1925 e 13 Marzo 1926. (Rivista di di- 
ritto internazionale 1926, pag. 249. e pag 252). 


419 


Becuuxk mpaBHe uctopyije, roguua I, 1/2020 





Quanto al diritto di legazione della Santa Sede, é dichiarato (trattato 
Art. 12.) che gli inviati dei Governi esteri presso la Santa Sede continuano 
a godere nel Regno di tutte le prerogative ed immunita che spettano agli 
agenti diplomatici secondo il diritto internazionale e le loro sedi potranno 
continuare a rimanere nel territorio italiano godendo delle imunita loro 
dovute a norma del diritto internazionale, anche se i loro Stati non abbia- 
no rapporti diplomatici con I’Italia. 


In virtt: di questa dispozicione qli agenti diplomatici stranieri accre- 
ditati presso il Sommo Pontefice, se avranno la sede della loro ambascia- 
ta o legazione in territorio italiano, ivi godrano delle stesse prerogative 
che spetanno agli agenti diplomatici accreditiati presso il Governo del Re, 
mentre se mancasse una tale dispozicione, dopo labrogazione della legge 
delle guarentigie, sul territorio italiano essi sarebbero nella condizione di 
agenti diplomatici che si trovano in un terzo Stato.!° Se poi l’ Art. 12 del 
Trattato sostanzialmente riproduce la norma che gia risultava dall’ Art. 11 
della legge delle guarantegie, ben diversi ne sono i caratteri giuridic e la 
portata. L Art. 11 infatti, come dispozicione di legge interna, era suscet- 
tibile di essere modificato per volonta unilaterale dell’Italia; ? Art. 12 del 
Trattato implica invece un vero e proprio impegno internazionale assunto 
dall’'Italia verso il nuovo Stato della Citta del Vaticano 4 


Di fronte ai terzi Stati tale dispozicione é suscettibile di produrre ef- 
fetti girudici analoghi a quelli cui puo dar luogo in diritto privato un con- 
tratto a favore di terzi, le stipulazioni del quale siano da questi accettate. 
Laccettazione ne risultera implicitamente da parte dei terzi Stati che ab- 
biano continuato come pel passato i loro rapporti diplomatici con la Santa 
Sede o ne abbiano stabilito di nuovi. 


Quanto agli agenti diplomatici della Santa Sede, accreditati presso i 
governi stranieri e ai corrieri inviati dalla Santa Sede allestero, ¢ dichiarato 
(Art. 12) che godono sul territorio italiano anche in tempo di guerra dello 
stesso trattamento dovuto ai diplomatici e ai corrieri di gabinetto degli 
altri governi esteri secondo le norme del diritto internazionale. Ma appun- 
to perche si deve far applicazione di queste norme, sebbene I Art. 12 del 


13 L Art. 19 del Trattato garantisce inoltre agli inivati diplomatici dei governi esteri 
presso la Santa Sede, come pure agli inviati diplomatici della Santa Sede provenienti 
da paese straniero diretti alla Citta del Vaticano 0 che da questa si rechino allestero, 
liberta di transito attraverso il territorio italiano, purché siano muniti di regolare pas- 
saporto pontificio o vistato da rappresentati pontifici allestero. Queste norme sono 
estese ai dignitari della Chiesa. 

14 All Art. 12 é altresi aggiunto: “Resta inteso che L'talia si impegna a lasciar sempre in 
ogni caso libera la corrispondenza da tutti gli Stati, compresi i belligeranti, alla Santa 
Sede e viceversa, nonché il libero acceso dei Vescovi di tutto il mondo alla Sede Apo- 
stolica”. 
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C mpyre crpane, 6ynyhu ja je yropopeHo (umaHom 3. Yrogopa) na he 
Tpr Csertor Ilerpa, maxo geo Ipaga Batukana, ut fame OuTU Kao Mu Obu4- 
HO OTBOPeH 3a jaBHOCT M JenOBabe MTaMMjaHCKUX NOMMUMjCKMX OpraHa, 
mocpegn je 61axu o6muK MebyHapogHe cmy2xKbeHOCTM, Koja He yMalbyje 
cyBepeHO IIpaBo jefe ApKaBe Ha UMjoj je TepuTopuju KoHcTUTyNcaHa.!4 


Kaya je 0 peu O IIpaBy NociwaHcTBa CBete cTommuye, ulaHom 12. 
Yropopa HaBeyeHo je ja NOCHaHMIM CTpaHux Bylajja pm CBeroj cTo- 
NUM HacTaBbajy fa y Kpamesnnu WUtannjn yxupajy cpe nopmactuue 
WM UMyHUTeT KOjM y cKNagy ca MehyHapoqHMM MpaBom pumapajy Wu- 
IIOMATCKMM pesCTaBHMMMa, a HuxXoBa cesMuta he Mohn ya octany 
Ha UTamMjaHcKoj TepuTopuju, yKuBajyhu umMyHuTeT 10 MehyHapoyjHOM 
mpaBy, YaK M aKO HMXOBe Jpr%KaBe He OpxXaBajy FUMMOMATCKe OAHOCEe 
ca Urannjom. 


Y cpetmy ope ofpen6e, cTpaHu MMIOMaTCKM Mpey\cTaBHUM ak- 
pequtopann mp Ilan, ako 6yfy uManu ceqmutTe cBoje aMOacaze uM 
TOciaHCcTBa Ha TepuTopuju Vranuje, yxupahe tamo ucte npuByneruje 
Koje Upitiafajy FMWIOMaTCKMM TpeyCTaBHMIMMa aKkpeqMTOBaHMM TIpu 
KpabeBCKOj Bula, Mako 6M, Ja je OBa OpeyOa u30cTala, HAKOH yKM- 
atha 3aKoHa O rapaHMjaMa Ha UTaMMjaHcKo) TepuTOpuju uMann craryc 
AMIIOMAaTCKMX IpecTaBHMKa KOjM ce Hamla3e y Tpehoj 3emypu.!> Mako je 
yaH 12. Yropopa y CylITMHM CaMO TlOHaBybakhe HOpMe Koja Beh mpoms3n- 
na3u “3 wiaHa 11. 3aKoHa O rapaHuMjama, IpaBHe KapaKTepuCTHKe UM OII- 
cer cy BeoMa pasiuuntu. Una 11. je, 3anpaBo, 6ynzyhu oppen6a yomaher 
paBa, 640 NopoKaH MU3MeHM Ha OCHOBY jeqHOcTpaHe Bowe Vtrannije; 
ua 12. c [pyre crpaHe, NoyjpasyMeBa IpaBy MehyHapogHy ObaBe3y Kojy 
je Uranuja npeysena mpema HoBoj ppxKasn - [pany Baruxany.!'° 

Y oguocy Ha tpehe gpxase, oBa ogpey6a uuje je yropapale OBMM 
mpuxBaheno, BepoBaTHO he mpom3BecTu WpaBHe edeKTe aHaslOrHe OHM- 
Ma Koje IIpou3BoqM yroBop y Kopiict Tpehux muua y IpMBaTHOM TpaBy. 
IIpuxpatare he npousuhu uMnmMyMTHoO of cTpaHe OHMX Tpehnx ApxKaBa 


14 [osopumo o y6maxeHoj MehyHapogHoj cnyx6eHocTn jep CBeta cromuua 3aqpxKaBa 
moryhuoct fla, U3y3eTHO, 3aTBOpM 3a jaBHocT Tpr CpeTor Ilerpa. 


15 Unaw 19. raxohe rapanryje qunioMaTcKuM peycTaBHMMmMa cTpaHux Blagza Up 
Cretoj Cromuum, Kao U AMNNOMaTCKMM TipeycTapHuynma Cpete Crommue Koju u3 
cTpaHe 3emybe fomase y BarukaH uM U3 Hera MAY yY MHOCTpaHCTBO, cmobony Kpe- 
Takba Kpo3 MTaMjaHCKy TepuTOpHjy Hoy, yCMOBOM jfa cy CHaOJeBEHM pesOBHMM Marl- 
CKMM TlaCOWeM MIM BU3OM M3f{aTOM Of, CTpaHe MalicKux lpey[CTaBHUKa y MHOCTpaH- 
cTBy. Ope HOpMe Ce IpuMelbyjy MU Ha UPKBeHe BEMKOMOCTOJHUKE. 

16 Y Unany 12. je raxohe pogaro: ,,oppasymepa ce ga ce Urannja obaBesyje ma he 
OCTaBMTM yBeK My CBaKOM cryyajy cHOOOLy AONMCMBakba M3 CBUX [p%KaBa, yKby- 
uyjyhn u sapahene crpaHe, ca CBeTom crommyom nu OOpHyTo, Kao m ciobo,aH 
upuctyn Amoctosckoj KaTeppu OuicKymMMa M3 UMTaBOr CBeTa.~ 
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Trattato non riproduca la clausola che si trova nell’ Art. 11 in fine della 
legge delle guarantigie circa le prerogative degli inviati della Santa Sede 
presso i governi esteri, dove é detto che ne godranno “ nel recarsi nel luo- 
go di loro missione e nel ritornarne’, conviene a loro riguardo ritenere tale 
clausola sottintesa anché nell’ interpretazione dell’ Art. 12 del Trattato!° 


E’ poi d'importanza essenziale notare che, a norma del Trattato(Art. 
12), le relazioni diplomatiche della $. Sede avranno luogo non solo con 
Stati esteri, ma anche con Lltalia, con l’'accreditamento di un ambascia- 
tore italiano presso la Santa Sede e di un Nunzio pontificio presso I’Ita- 
lia. Questo sul territorio italiano non solo godra di tutte le prerogative 
che spettano agli agenti diplomatici accreditati presso il Governo del 
Re, ma di piu, in conformita ad una consuetudine alla quale il Trattato 
fa espresso richiamo, sara il Decano del Corpo diplomatico accreditato 
presso il Quirinale. 


Singolarissima invece, dal punto di vista delle prerogative, sara le con- 
dizione giuridica dell’ agente diplomatico accreditato dall’ Italia presso La 
Santa Sede, finché si trovi sul territorio dello Stato nostro e quivi sia il 
palazzo destinato a sede dell’ ambasciata di cui sia incaricato. Poiché gli 
agenti diplomatici finché si trovano sul territorio dello Stato che a loro 


conferito lufficio di cui sono rivestiti, non hanno, sulla base del diritto in- 
ternazionale, titolo per godere di alcuna prerogativa, tale sara sul territorio 
del Regno la condizione girudica degli agenti diplomatici italiani accredi- 
tati presso la Santa Sede.!© Qualunque privilegio, che in territorio italia- 
no fosse loro accordato, non potrebbe trovare altra base che in norme di 
diritto interno, a prescindere completamente dal diritto internazionale.!” 


15 Vedi Diena - Diritto internazionale pubblico — 2? ediz. n. 54, pag. 363-364. 


16 Cio si evince, oltre che dai principi girudici, dall interpretazione del testo dell’ Art. 
12 del Trattato. Il secondo comma di questo articolo dove si paria di inviati dei go- 
verni esteri presso la Santa Sede, non puo alludere ad agenti diplomatici del Regno 
d Italia che, rispetto ad una delle due Parti sottoscritrici del Trattato, non sono certo 
da riguardarsi come inviati di un governo estero. Le relazioni diplomatiche fra LIta- 
lia e la Santa Sede sono invece regolate nel 4° comma dello stesso Art. 12. Orbene in 
tale dispozicione si fa in modo esplicito menzione soltanto della norma in virtu della 
quale il Nunzio Pontificio sara il Decano del Corpo Diplomatico accreditato preso 
il Qurinale; per il resto valgono (Art. 12, comma 1°) le regole generali del diritto 
internazionale. Ora di queste risulta che se gli aggenti diplomatici della Santa Sede 
accreditati presso il Governo del Re avranno titolo per godere sul territorio italia- 
no delle prerogative diplomatiche, tali prerogative reciprocamente spetteranno agli 
agenti diplomatici italiani accreditati presso la Santa Sede nella Citta del Vaticano, ma 
nulla piu. 

17 In virtu patto inserito nell’ Art. 15 del Trattato, vari edifici che in Roma sono desti- 
nati al culto o ad uffici vaticani, godranno delle imunita che sono riconosciute dal 
diritto internazionale alle sedi degli agenti diplomatici degli Stati esteri. Ne consegue 
che tali edifici pure essendo su un territorio sottoposto alla sovranita italiana, si tro- 
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Koje Cy HacTaBMle fla KaO UU Y MpOUWIOCTM OfpxaBajy MNIOMATCKe OHO- 
ce ca CBeTOM CTONMI{OM, MIM Cy MX yCHOCTaBMe USHOBa. 

Kaya je peu 0 AMIMOMaTCKMM IpeycTaBHulMMa CBete Crome ak- 
PeqMTOBAHMM TIpM cTpaHuM BylaqamMa M KypupumMa Koje CBeta cromuua 
Iaybe Y MHOCTpaHCcTBO, 4NaHOM 12. IpormalleHo je qa Ha MUTAIMjaHcKoj 
TEPUTOPUJU, 4aK U 3a Bpeme pata, yxKMBajy UCTU TpeTMaH KOjM je mpey- 
BuiheH HOpMaMa MehynapojHor paBa 3a AMIMOMATCKe Ipey[cTaBHUKe MU 
KypMpe KaOvHeTa [pyrux cTpaHux Braga. AMM, ypaBo 3aTO WITO Ce OBe 
HOpMe Mopajy IpMMeHNUTH, “ako uaH 12. YroBopa He NoHaByba Ofpenby 
Koja ce Hayla3m y umtaHy 11. 3aKoHa 0 rapaHuMjama O IpMBUerMjama 110- 
ciaHMka CBetTe Crome Up CTpaHMM Bylajama rye ce KaxKe JJa MX yKU- 
Bajy »Y O/lacKy Ha MeCTO HUXOBe MMCije M y MOBpaTKy’, IpMKMafHO je 
y TOM Tlorylely CMaTpaTu Ja ce OBa OfpeyOa NoApasyMeBa IIpu TyMayery 
ymaHa 12. Yrosopa.!” 

Taxobe, of, cyliTMHcKe je BaxKHOCTM IpwmMeTutTn fa he ce, mpema 
unaHy 12. Yropopa, WMmIOMaTcKe aKTMBHOCTU CBeTe CTomMye OFBMjaTu 
He CaMO Ca CTpaHMM [{pxKaBama Beh u ca Urannjom, Kpo3 akpegzurTalnjy 
uTamMjancKor amOacayopa upu CBetoj cronmun u Anoctroncxor Hynyyja 
y Uranuju. Hynunje 4a uranujancKoj treputropujn Hehe camo y>xuBaTu 
cBe IIPMBMNerMje Koje CieLyjy AMMIOMATCKMM pesCcTaBHMMMa akpesu- 
TOBAaHMM pM KpaybeBckoj Bilagu, Beh he, y ckmagy ca oOwuajem Ha Koju 
ce YroBop u3puunto nosuBa, OuTu JjoajeH AMimmOMaTcKor KOpa aKpefM- 
TOBaHor up Keupuuary. 

Mebytum, u3 nepcnektTuBe mnpuBynernja, Ouhe jeqMHcTBeHa IpaBHa 
NOsMuMja FUWIOMaTe akKpeqMTOBaHor OF cTpaHe Mtranuje up CBertoj cro- 
NMIM, CBe JJOK Ce Hala3u Ha TepUTOpMjU Halle J p»xKaBe VU WOK je Ty srpaya 
HaMebbeHa CeyMulTy aMOacaje Koja My je NoBepena. Ilourro Aumomate, 
WOK roy, ce Hala3e Ha TepuTopuju Ap»xKaBe Koja UM je MoBepuia cryx*Kby 
Ha Kojy cy pacnopehenu, Hemajy, io mehynapognom upaey, OCHOB 3a y>KN- 
Balbe O10 KaKBUX UpMBMeruja, TakaB he Ha Teputropuju Kpamesune 
Vitanuje OuTm mpaBHM cTaTyc UTamMjaHcKMx UMIOMaTa aKpeqUTOBaHMXx 
upu CBeroj cronuyn.!® Buno Koja IpuBuiervja Koja MM je Ha MTamujaH- 


17 Buu Diena - Diritto internazionale pubblico — 2* ediz. n. 54, pag. 363-364. 


18 Oso je ounrmefHo, He CaMO Ha OCHOBY IpaBHux NpMHuMna, Beh m Ha OCHOBY Ty- 
Mayerba TeKcTa uaa 12. Cnopasyma. JIpyru craB oBor ulaHa y KOM Ce roBOpu O 
MOCHaHMMMa CTpaHMx Bilafa upM CBerToj crow He MO%Ke Ce OMHOCMTM Ha AU- 
IIOMaTcKe IpexcTaBHuke Kpamesnne Mtannje koju ce, c o63Mpom Ha To Ja cy jeqHa 
Of, CTpaHa yroBOpHUla yroBopa, CMTypHO He MOry CMaTpaTM NociaHuyMMa cTpaHe 
Baage. [mmmomatcKu ofHocu u3smehy Vrannje u Cpete cronuue ypelhenu cy yMecto 
Tora cTaBom 4. uctor uaHa. nak, oBOM ofpeq6oM je eKCIIMUMTHO HaBefjeHo camo 
na he Anoctoackn uyHyuje 6uru oajeH qummomatckor Kopa akpeqMToOBaHOr mpu 
Kaupuuany; 3a octane Baxke (mpema crapy 1. yaHa 12.) onmra npaBuna MebhyHa- 
poguor mpaBa. V3 opora cafa Wpomsunasn ya, ako he 7unmomate CBete crommue ak- 
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La Santa Sede per conto ed in nome della Citta del Vaticano, ap- 
punto perché questa e uno Stati pienamente sovrano, avrebbe attitudine 
giuridica di venire a far parte della Societa delle Nazioni alle condizioni 
stabilite dal Patto. In realta perO non é presumibile che una tale parteci- 
pazione venga a realizarsi, tenuto conto del carattere supranazionale del- 
la misione spirituale che la Santa Sede ha il compito di esercitare in ogni 
parte del mondo e quindi anche in paesi che alla Societa delle Nazioni 
non appartengono e che con questa possono trovarsi in dissidio. Va di 
pit notato che da una tale partecipazione della Santa Sede potrebbero 
derivare serie dificolta nell’ applicazione pratica sopra tutto di alcune 
delle dispozicioni del Patto. 

Non si deve ad ogni modo dimenticare che nel Trattato (Art. 24) la 
Santa Sede ha esplicitamente dichiarato che: “vuole rimanere e rimarra 
estranea alle competizioni temporali fra gli Stati e ai congressi internazio- 
nali indetti per tale oggetto’", aggiungendo soltanto la riserva: “a meno che 
le parti contendenti facciano concorde appello alla sua missione di pace 
riservandosi in ogni caso di far valere la sua potesta morale e spirituale”. 


La Santa Sede potra dunque, come nel pasato, quando se ne presenti 
Yopportunita, esercitare unazione pacificatrice in caso di controversie fra 
due o piti Stati e, se le Parti concordemente lo richiedano, esercitare tra 
loro lufficio di arbitro e ad ogni modo prestare i propri buoni uffici 0 la 
propria medizione.'® 


Il Trattato (Art. 24 ultimo al.) dichiara quindi che: “La Citta del Vati- 


cano sara sempre ed in ogni caso considerata territorio neutrale ed invio- 
labile”. 


E’ da ritenere che, in base a questa clausola, tale territorio sia da con- 
siderarsi neutralizzato. Naturalmente la clausula stessa non implica in 
modo diretto un vincolo se non nei rapporti fra la Santa Sede e I’'Italia, in 
quanto al Trattato a tale riguardo concluso nessur altra Potenza ha parte- 
cipato, né é chiamata a diventarne contraente. 


E poiché un’ obbligo di garanzia, indipendentemente da un patto 
espresso, non si presume, I'Italia con clausola su accentata, se questa fos- 
se interpretata semplicemente alla lettera, si sarebbe soltanto obbligata a 
rispettare non a garantire conto le eventuali azioni dei terzi Stati, la neu- 


veranno in un condizione giuridica del tutto corrispodente a quela che era propria 
dei palazzi e luoghi contemplati dall’ Art. 7 della legge guarentigie mentre questa era 
in vigore. 

18 Trai casi pit importanti in cui una controversia internazionale pote essere risoluta 
per opera dell'azione pacificatrice della Santa Sede, conviene segnatamente ricordare 
la controversia fra la Germania e la Spagna relativa alle Isole Caroline, felicemente 
composta nel 1885 per opera del Pontefice Leone XIII. 


424 


‘Byano [Iujeua (crp. 407-429) 





CKOj TepUTOpuju rapaHToBaHa He Ou Morza Hahu Apyror OcHOBa JO OHOT y 
HOpMama jjomaher mpasa, 3aHemapyjyhu noTiyHo MehyHapogHo mpaso.!? 

Cxeta cromuya 6" y ume u 3a pauyH Ipaga Barukana, yupaBo 3aTo 
WTO je OH HOTHYHO CyBepeHa fpxKaBa, MMasla MpaBHy cMOcoOHOCT ja 
mloctaHe feo [[pyuirBa Hapojla Woy ycnoBuma oppelhenum Ilopewom.”° Y 
CTBapHOcTH, MebyTuM, Huje 3a O¥eKMBaTH la he ce TakBo yuemthe peanu- 
30BaTM y3uMajyhu y o63up HafHal|MoHamHU KapakTep JyxXOBHe MMcHje 
Kojy CBeTa CTOMMIa MMa 3ajfaTak Jia CIIPOBOAM y CBMM KpajeBuMa cBeTAa, 
Te TaKO 4aK MU y 3eMybaMa KOje HMcy y [[pyuiTBy Hapoya uM KOje ce C HUM 
mory Hahn y cyxo6y. Irasume, tpe6a ucrahu ya Ou jeqHo TakBo yyeuthe 
Crete crommue Mormo MpoMsBecTu o36MsbHeE MOTeMKOhe y MpakTM4HOj 
IIpMMeHH, lipe cBera, WojeqMHux oppen6u Ilopere. 


He cme ce HM Ha KOjM HauMH 3ab60paBuTN fa je y uaHy 24. Yropopa 
Cxeta CTOMMIa EKCHIMIMTHO U3jaBMia fla ,.KeIM ocTaTu Mu ocrahe u3BaH 
CBeTOBHUX CyKo6a Meby ApxaBama M MelhyHapoyHUx KOHTpeca ca3sBaHUx 
HOBOJOM TUX MMTaktba’, Fojajyhu camo pesepsy: ,,0cMM y cmy4ajy aKo ce 
cylipocTaBybeHe cTpaHe 3ajeqHuuKn Obpate Hbexoj MupoBHoj mucnjy, 
Kayla (Ceei@a citonuya, IpuM. WpeB) y CBaKOM cilyyajy 3ay,pxKaBa 1paBo 
[ja BPM CBOjy MopamHy uM AyxoBHy Moh“. 

Crora he CBeta cronmmya mohu, kao u y MpoumocTy, Kaya ce CTBOpM 
IpuMka, fa CIPOBOAM MMpOBHy akUMjy y ciy4ajy copa u3meby ype un 
BMNe [pxKaBa VM fla, AKO ce CTpaHe caryace Jja Off he TO 3aTpaxe, Meby 
IbUMa MMa yiory apOuTpa M Ha CBAKM HaYMH Ipy2KM CBoje FOOpe ycuyre 
wu TocpeyoBare.7! 


Yrosop y wiany 24. crap 2. crora HaBogn Ja he ,,][poxasa Ipag Baru- 
KaH OTM yBeK My CBaKOM Cilydajy CMaTpaHa HeyTpa/IHOM M HelloBpeyu- 
BOM TepuTOpujom.. 


PeAMTOBAaHE TIPU KpawbeBOj Bay MMaTU OCHOB 3a yKMBarbe [MMIOMATCKMX MpUBM- 
neruja, TakBe IpuBuneruje he peummpouno cneqoBaTu UTanMjaHcKMM JjMiINOMaTaMa 
akpeqMTOBaHMM pu Cretoj cronuiyu y Ipagy Barnkany, aim HuuTa Bue Of Tora. 


19 Ha ocHosy foropopa cafp»KaHom y uany 15. Yropopa, pasHa 3fjatba Koja cy y Pumy 
HaMerbeHa OOrocilyKebMMa WIM BaTMKaHCKMM KaHIjenapiijama, y>xuBahe MMyHuTeT 
KOjM ce Ha OcHoBy MelhyHapogHor MpaBa MpusHaje CeqMUITMMa AMMMOMAaTCKMX MI- 
cuja crpaHMx Ap»KaBa. V3 opora npovsusasu pa he ce oBa 3f{atba, MaKO Ce Hamasze Ha 
TepuTopujm Nox MTamujaHckMM cyBepeHUTeTOM, Hahu y WpaBHOM MomoxKajy Koju y 
MOTHYHOCTM KOpecnoHAMpa Ca OHMM KOjM je Ipumlayao MataTaMa M MeCTMMa Koja cy 
noTHaqana Noy aan 7. 3aKoHa O rapaHyMjama OK je oBaj Ovo Ha cHa3u. 

20 Mnycnn ce na Ilopemy J[pymrsa Haposa Koja je crynuma Ha cuary 15. janyapa 1920. 
roquHe. (pu. mpes.). 

21 Meby najnosnarujum cryyajesuma y Kojuma ce jean MelhyHapogHun cop Morao pe- 
IIMTM MUpOTBOpayKuM pajom CpBerTe cTomuie, Moce6HO je BpeqHO CeTUTM ce Copa 
u3smehy Hemauxe u IlInmanuje y esm c Kaponmuuikum ocTpBuma, Koju je cpehuo pe- 
meu 1885. roquue 3anaratbem Ilare JIapa XIII. 
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tralita della Citta del Vaticano. Senonché il compito di farsi garante della 
neutralita di tale territorio, sussiste per |’ Italia per la stessa forza delle 
cose. Invero non sarebbe materialmente possibile da parte di terzi Stati 
violare una tale neutralita, senza contemoraneamente violare (sia pure sol- 
tanto per via d’aria) la sovranita territoriale dell’ Italia stessa. 


D altro canto un riconoscimento, per quanto indiretto, della neutra- 
lizzazione vaticana, e a fortiori dell’ esistenza della Citta del Vaticano come 
Stato sovrano, potra reputarsi sussistere da parte delle Potenze che, dopo 
l entrata in vigore degli accordi Lateranensi e dopo che questi furono uf- 
ficialmente portati a loro conoscenza, continuarono o stabilirono rapporti 
diplomatici con la Santa Sede, valendosi dell’ assetto risultante dagli ac- 
cordi medesimi per quanto concerne la condizione giuridica della Santa 
Sede nelle relazioni internazionali. 


Dopo questo é stato fin qui esposto circa gli accordi Lateranensi 
dell’11 febbraio 1929, si pou, rispetto al tema dei soggetti del diritto in- 
ternazionale, indubbiamente affermare che tale qualita é attualmente da 
attribuirsi alla Citta del Vaticano, dal momento che questa possede tutti i 
requisiti per poter essere considerata come uno Stato pienamente sovrano 
direttamente o indirettamente riconosciuto da una grande colletivita di 
Potenze. Ma ammesso cio, ne risultera forse che il Sommo Pontefice non 
potra piti esser reputato come un soggetto del diritto internazionale, in 
quanto tale qualita ormai appartiene allo Stato del quale Egli é il Capo 
politico e del quale per conseguenza (come ogni Capo di Stato rispetto al 
proprio Stato) non é che un organo, per quanto organo supremo? Sarebbe 
grave errore il crederlo. 

Negli accordi Lateranensi le clausole attineti alla costituzione per la 
Santa Sede di uno Stato sovrano non si trovano che in un rapporto di 
mezzo a fine. Il riacquisto di una sovranita territoriale non fu evidente- 
mente per la Santa Sede scopo a sé stesso; non fu che un mezzo affinché 
la S. Sede potesse esercitare con piena sicurezza di assoluta ed evidente 
indipendenza la sua altissima missione spirituale nel mondo. E poiché Ie- 
sercizo di questa portava con sé per la Santa Sede l'assunzione della quali- 
ta di soggetto del diritto internazionale, gli accordi Lateranensi diretti ad 
assicurare sempre pit e a meglio agevolare lesercizio di tale elevatissima 
missione, non possono aver fatto venir meno quella qualita che gia appar- 
teneva al Sommo Pontefice como Capo Supremo della Chiesa Cattolica, 
sulla base di rapporti diplomatici con Potenze straniere, le quali non sono 
state parti contraenti negli accordi dell’ 11 Febbraio 1929. 

Da questi accordi, daltro canto, emerge che I'Italia considera la Santa 
Sede (non solamente la Citta del Vaticano) come un soggetto del diritto 
internazionale. Tale é il significato segnatamente dell’ Art. 2 del Trattato 
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Moxe ce TBpaMTu fa je, Ha OCHOBy OBe Ofpesbe, OBa TepuTOpuja 
CMaTpaHa HeyTpaM30BaHoM. HapaBHo, oBa ofpenOa He MogspasymeBa 
gupexiuny o6aBesy ocuM y ofHOcMMa u3Meby Crete cronuue u Utanuje, 
jep, WITo ce Tuye YroBopa 3aky4eHOr y Bes C TMM, HUjeqHa Fpyra p- 
*KaBa HUje y4eCTBOBasIa HTM je MO3BaHa Jja WOCTaHe CTpaHa yrOBOpHua. 


A mouiTo ce o6aBe3a rapanyuje, 6e3 o63upa Ha M3pMuNTU cropa- 
3yM, He UpeTnoctaBya, Viranuja 61 oBOM HaBegzeHOM ofpesOom, ako 6u 
ce OHa jeqHOCTaBHO JOCIOBHO TyMauMsa, Ova Ty2KHa CaMO MOUITOBa- 
TM, a He M rapaHTOBaTM HeyTpamHOcT ApxKaBe Ipaga BaruKana y ciyuajy 
eBeHTyaHUx akuuja Tpehux UpkKaBa, C TUM WTO 3affaTaK TapaHTOBalba 
HeyTpaIHOCTM OBe TepuTOpuje MocToju 3a Uranujy 360r camor cruyaja 
OKOHOCTU. OBO cTora WTO He Ou 670 duswuKn Moryhe 3a Tpehe ppxKa- 
Be [ja Hapylle OBy HeyTpa/HOCT, a Ja MCTOBpeMeHO (Makap CaMO M Ba3- 
lyIHMM IlyTeM) He Hapyllle 1 TepuTopujanHu cyBepeHuteT Uranuije. 


C pyre crpaHe, Ipi3Hatbe, MaKap M MHAMpeKTHO, BaTMKaHCKe He- 
yTpammsaynje, 4 CaMMM TMM MocTOjawa Ipaya BaruKana Kao cyBepeHe 
pKaBe, moctTojahe Koy cuma Koje he, HakOH CTy!atba Ha CHary JlaTepaH- 
CKMX cHopa3yMa M HaKOH WITO Cy 0 HMMa 3BaHMYHO ObaBellTeHe, Hac- 
TaBMTU WAM yCHOCTaBUTM AUIVIOMaTCKe OHOCe Ca CBeTOM CTOJIMITOM, 
Kopuictehu cTpykKTypy Koja Mpousvia3su U3 OBMX Cllopa3syMa y Be3sM ca 
lpaBHMM cTaTycoM Csete cromuye y MehyHapoyHuM OfHOCMMa. 


Hakou opora UITO je WO cajja u3N0%KeHO O JlaTepaHcKuM cllopa- 
3ymMuma of 11. deOpyapa 1929. rogmHe, More ce, Cc O63MpoM Ha TeMa- 
TMKy cy6jexata MehyHapogHor paBa, HeCyMHMBO TOTBPAMTM Ja ce 
TO CBOjCTBO TpeHyTHO Moxe upummucatu Ipagy Baruxany, 6ynyhu ga 
VcllyhaBa CBe ycmoBe fla Oye CMaTpaH MOTMyHO CyBepeHOM [[pxKaBOM 
KOjyY BeEMMKU Opoj cua FupeKTHO MIM UHAMpeKTHO UpusHaje. AM OBO 
pM3Hawe he Moxyja pesyTMpatu TuMe ja Ce Malia Bue Hehe cMaTpaTu 
cy6jextom MebyHapogHor MpaBa, MOWITO casa TO CBOjCTBO Ipumaya Ap- 
*KaBM Yj je OH NOMMTMIKM Wed, Te je MOcMeqM4IHO (Kao uM CBaKU Wed 
ipxKaBe y Morey cBoje [p»xKaBe) OH CaMO OpraH, MaKO BPXOBHM opraH? 
Buo 61 BeoMa HOrpelliHO BepoBaTN y TO. 

Y JlarepauckumM cnopa3ymMuma ofpeyOe BesaHe 3a yCTaHOBsberbe 
Crete cTomuue Kao jee CyBepeHe [[p»KaBe Hasla3ze Ce CaMO KaO CpefCTBO 
Koje CyKU OCTBapeHy oppehenor ya. Iloppahaj repntopujanuor cy- 
BepeHuTeTa 3a CBeTy CTOMMUy OUMTIeTHO HUje 640 Mb cam 10 cebu, 
Beh caMo cpey[cTBO MyTeM Kora 6m CBeTa cTomMIa Ca yHOM CMTypHO- 
uthy y cBojy aliconyTHy M OUMINe}Hy He3aBMCHOCT MOIa BPLIMTM CBOjy 
y3BMlleHy JyXOBHy MMcijy y cBety. A 6ynyhn ya je oBo CBeToj cronmun 
ca COO0M JOHOCHIO IpeTMOCTaBKy HOcTOjata CBOjCTBa cyOjeKTa Meby- 
HapogHor upaBa, JlarepancKu copasyMu, yCMepeHU Ha OCUrypaBarbe 
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dove é detto: “L Italia riconosce la sovranita della Santa Sede nel campo 
internazionale come attributo inerente alla sua natura ...”; altretranto pud 
dirsi per ' Art. 12 dove si dichiara che: “Litalia riconosce alla Santa Sede 
il diritto attivo e passivo di legazione secondo le regole generali del diritto 
internazionale”!? ecc.ecc 


Si aggiunga che gli agenti diplomatici o della Santa Sede 0 presso que- 
sta accreditati dai vari Stati, pure potendo dora innanzi essere incaricati di 
trattare qualche affare concernente l’interesse dello Stato “Citta del Vatica- 
no” avranno pur sempre per principale loro compito quello di occuparsi 
di questioni riguardanti rapporti fra Chiesa e Stato, aventi quindi attinen- 
za con la missione spirituale del Sommo Pontefice. 

Si pud dunque concludere che se lo Stato della Citta del Vaticano, 
come Stato venuto a far parte della communita giuridica internazionale, 
é entrato nel novero dei soggetti del diritto internazionale, la qualita di 
soggetto di tale diritto continua come prima ad appartenere al Sommo 
Pontefice sulla base delle relazioni diplomatiche che, a titolo di Capo Su- 
premo della Chiesa Cattolica,”° Egli mantiene con maggior numero degli 
Stati civili del mondo. 


Paper received: 27.5.2020. 
Accepted for publication: 11.7.2020. 


19 Un tale riconoscimento esplicito sarebbe riuscito del tutto superfluo (a prescindere 
da quanto riguarda il regolamento delle prerogative spettanti in territorio italiano agli 
agenti diplomatici della Santa Sede o presso questa accreditati) se riguardasse sol- 
tanto lo “Stato Citta del Vaticano’, poiché ad uno Stato riconosciuto fornito di piena 
sovranita appartiene de plano il diritto di legazione attivo e passivo. 


20 Ea questo titolo che l’ Art. 8 del Trattato riproducendo sostanzialmente le dispozi- 
cioni degli Art. 1 e 2 della legge delle guarantigie, mentre dichiara inviolabile la sacra 
persona del Sommo Pontefice, contiene una clausola per ladozione di sanzioni del 
tutto uguali e quele stabilite per gli atti commessi contro la persona del Re, affinche 
siano in vigore norme piu severe ed efficaci di quelle stabilite generalmente per gli 
atti commessi contro i Capi di Stati stranieri. 
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Beher u 6o0er ofakulaBatha cupoBoherwa ope Hajy3BMlleHuje MMCHije, 
HMUCY MOIM yMakUTM OBy CIOCOOHOCT Koja je Beh Mpunayana Wann Kao 
BPXOBHOM IIOrlaBapy KatTommuke IpKBe Ha OCHOBY AUIMIOMAaTCKUX OFHO- 
ca Ca CTpaHMM [[pKaBaMa, Koje Hucy Ouse yroBOpHe CTpaHe y cilopa3y- 
Muna og, 11. be6pyapa 1929. 

C gpyre cTpaHe, m3 oBMx cHopa3yMa Npousniasn fa Virannja cma- 
Tpa Csety crommuy (He camo [pag Barukay) cy6jextom MelyHapoyuHor 
papa. TakBo je moce6HO 3Ha¥erbe uaHa 2. YroBopa re ce HaBOmM ja 
»Mtanuja upusnaje cyBepenutetT Cpete crommue Ha MehyHapoyjHoM Ii7a- 
HY KaO CBOjCTBO MHXepeHTHO HeHOj UpMpogn...“, a ucTo ce Moxe pehu 
M 3a uaH 12. y Kome ce HaBogn ga ,Vtanuja upu3Haje CBeToj crommyn 
aKTUBHO MU WaCMBHO IipaBo NOCiTaHCcTBa y CK/lafy Ca ONMTMUM WpaBMsinMa 
MehyHapoguHor mpasa‘,”* ury. 

Honaje ce u na he yunmomatcKu MpeycTraBHuyM CBete crommuye uM 
QUMAOMATCKM IpescCTaBHMWM CTpaHux [pxKaBa KOjM Cy akpefMTOBaHN 
up CBertoj cTomMyM, Mako of cafla 3afy2KeHM 3a OaBbewe HEKMM MIM- 
TarbMMa Of] MHTepeca 3a BATMKAHCKy [[p2KaBy, MMaTU 3a CBO} KbYUHM 3a- 
[aTak CTamHOoO OaBybelbe MMTAawHMMa OHOCA UPKBe M ApKaBe, IMTawMUMa 
KOja Cy, Jakyle, WOBe3aHa Ca J{yYXOBHOM MMCHjOM Malle. 

Moxe ce, cTora, 3aK/by4YMTU Ta aKO je DpxKaBa Ipag BarmKaH Kao 
ipxKaBa moctasa eo MehyHapogue 3ajeqHuue u yuna y pe MehyHapor- 
HOUpaBHUXx cyOjekaTa, CBOjCTBO cyOjeKTa Tor IpaBa HacTaByba ja IIpM- 
Tafa, KAO MU paHije, Wall, Ha OCHOBY JMIMIOMATCKMX OfHOCA KOje, Kao 
BpxoOBHM MormaBap KarommuxKe ypKse,”> ofpxKaBa ca BeIMKUM 6pojem ce- 
Ky/lapHMx [IpoKaBa y CBeTy. 

Pag mpucneo: 27.5.2020. 
IIpuxsahen 3a o6japusate: 11.7.2020. 


22 JeqHO TakBo eKCIIIMIMTHO IpM3Hatbe Ou Ouso0 NoTHyHO cyBuMHO (6e3 O63upa Ha 
peryiMcate IpMBMeruja KOje Ha UTaMMjaHCKOj TepuTOpHju MpMtafajy FunOMata- 
ma Cpete cTommue WIM TMNIOMaTaMa KOje Cy IPM Oj aKpeqMTOBaHM) fa ce OfHO- 
cvuo camo Ha fpxaBy [pay Batuxan, jep jeqHOj [pxKaBM Koja je cHabfeBeHa NyHUM 
cyBepeHUTeToM de iure Upumaga IpaBo MOCcMaHCTBa aKTMBHO M MacMBHO. 


23. Vs ror pasnora, yan 8. Cnopasyma y CylITMHM NoHaBsba Ofpenbe uaHosa 1. um 2. 
3aKoua 0 rapaHuMjama, u WpormaiiaBajyhu HenoBpeAMBOM CBeTy MallMHy MM4HOCT, 
cafpxKU onpenoy oO ycBajay caHKYMja 10 CBeMy MeHTMIHY OHOj Koja je ycTaHo- 
BybeHa 3a YUMHeHe aKTe MPOTMB MYHOCTM Kpasba, TaKO Ja Cy Ha cHa3M oppenbe 
CTPOXe M YUMHKOBUTUje Of] OHMX yoOMUajeHO YCTAaHOBJbeEHUX 3a AKTe YUMbeHe IpoO- 
TUB WedoBa CTpaHux [[pKaBa. 
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NPUKA3SU KIbUTA 


Aunta CTAHKOBMh* 
BATVHA JE U3 PAJA M3AINIA? 


Guy Geltner, Flogging Others: Corporal Punishment and 
Cultural Identity from Antiquity to the Present, Amsterdam 
University Press B.V., Amsterdam 2014, 112. 


»buueBawe Apyrux” Taja Tenrnepa (Guy Geltner) monorpadyija je 
KOja ce 6aBM OJFHOCOM TeseCHOr KaxKHaBalba M KyITYPHOF UeHTUTeTAa OF 
aHTUKe JO caBpeMeHor 06a, Kojy je 2014. ronmHe u3qa0o YuuBep3utet y 
Amctepyamy. AyTop je mpodecop uctopuje Ha TOM YHMBep3uTeTy, Kao Uu 
Yunpepsutety y Mouauty; HeroBa rmaBHa OOsacT MHTepecoBatba je Mc- 
TOpMja jaBHOr 3/[paByba U TO MpeBacxOMHO y CpejbeM Beky, pu wemy cy 
y poxycy weroBor McTpaxkuBawa UTamMjaHcku rpaposBn. Ilopey, Tora ce 
6aBM M yHOpeqHOM MCTOpMjoM 310uNHa MU Ka3Hu, MOCceOHO 3aTBOPCKMXx, 
aml UM TeeCHMX, KaO M OHOCOM Javka IpeMa MOHacMmMa vu dpaTpuma 
y cpeqibem sexy. Ilopey ,,Buuepata pyrux’, ayTop je “3fjao jou HeKo- 
MMKO MOHOrpaduja, y Kojuma oOpabyje yupagpo te Teme: The Medieval 
Prison: A Social History (2008), The Making of Medieval Antifraternalism: 
Polemic, Violence, Deviance, and Remembrance (2012), Roads to Health: 
Infrastructure and Urban Wellbeing in Later Medieval Italy (2019). 

Viako uctopmuap no crpyun, IenrHep ce He 6aBM UCKYYMBO UCTO- 
PUjCKMM acIeKTOM TeylecHOr KaxKaBalba. OH He HacToju la Wa cBeobyx- 
BaTHy MCTOpujy TeecHOr KaxKaBalba, HTM MOKyllaBa Ja Tepunuile u 
TO6poju cBe OHE y3pOKe M MOTMBE KOjM HOBO FO Tora fa jefHO FpyuITBO 
IIPpUXBaTM OBy CaHKIMjy KaO CacTaBHM fleO CBOr Ka3HeHOr cuicTema, Beh 
pe TeKM TOMe Ja KpO3 KpaTKy MCTOpujy 3acTyIbeHOCTM TeeCHMX Ka3- 


os AytTopka je cryfeHTKMiba Mactep cryquja IIpasuor dakynteta Yuusepsuteta y Be- 


orpayy, selenicereus6@gmail.com 
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HM Y pa3IMINTUM 3eMJbaMa VM elloxaMa IIpenciinTa Heke yBperkKeHe CTaBO- 
Be KOjM Ce TMYY TeeCHOr KaxKtbaBatba, Kao UM JJa pasOTKpuije JBOCTpykKe 
cTaHlapye U MeMepje KOje CyBepeHO Bajja y MHOIMM CTy{Mjama koje 
ce 6aBe OBOM TeMaTUKOM. Crora 6u ce ,,buueBarbe [pyrux" Hajiipe Mor- 
NO CMaTpaTU paciipaBoM O HadMHy Ha KOjM Ce KOHIJeMT TeeCHOr Ka>Krba- 
Balba KOPMCTMO KaO Cpey[CTBO OfOpaHe COMCTBeHOr KyITYpHOr MjeH- 
TMUTeTa, O| HaCTaHKa MpBMX TpxaBa oO JaHac. Kao TakBa, OBa KIbUTa je 
3aHUM/bMBa UM pesleBaHTHa He CaMO 3a MCTOpMyape uM MpaBHMKe, Beh 
3a CBe OHE KOjM 2Keyle a WpoOmeMaTUKy TeecHOr KaxKbaBatea Carvepajy 
M3 jeHOr HOBOr yrvla KOjM pacBeTbaBa M eleMeHTe KOjM Ou Wako Mor” 
mpoMahn onMMa Kojm ce Kpehy UckKYIMBO y CTPOrMM OKBUpMMa TpaBa 
M WpaBy cpoqHux WucuMnAMHa. Y Wpunor TOMe TOBOpM UMHeHMIa Ja je 
OBa MOHOrpaduja 3a cBera WIeCT rOMMHa, KOAMKO je IpOu10 OF pBor M3- 
fatba, Beh ocTaBua Tpara y MehyHapogHOj aKayjeMcKoj 3ajeqHuuM. Tako, 
»bvdeBalbe Apyrux” OuBa KopmutheHo Kao U3BOp KOpMCHMX M HajjacBe 
UHTepecaHTHUXx WOaTaKa 3a pafloBe U3 pa3HUx J pylWiTBeHUx HaykKa: Il0- 
YeB Of, KPUMMHONOrMje MU WeHOMOrMje, Koje Cy 1O IpMpoyn cTBapM Haj3a- 
MHTepecoBaHnje 3a IMTatha Koja Ce OMHOCe Ha Ka3He U HUXOBY IIpMMeHy, 
lIpeKo McTopuje, NOAMTMUKe Teopuije, COUMOMOTMje, Ma YaK JO UcTOpuje 
yMeTHocTm u MysuKe.! CxogqHo TOMe, Moxe ce pehu ja je TerrHep mpe- 
1103HaO M ajjeKBaTHO OJTOBOpMo Ha MOTpeby crpy4He jaBHOCTM 3a payloM 
KOjM ycieBa ja UpuoOsmMwKU Temy KOja je HaM3ryieyq, Be3aHa TeK 3a jeqHY, U 
TO IpMiM4HoO ycky OOfacT UHTepecoBatba, LWIMpOKOM Kpyry CTpydbaka 
M3 Hajpa3smmantujux cepa. 


Peu je o femy HeBemuKor O6mMMa, MMcaHor je3MKOM KOju je jacaH u 
Ppa3yM/bMB KaKO /laMl[MMa, TaKO M OHMMa Maio Bulle yiyheHuM y OBy Ma- 
Tepujy, LITO y CliIpe3su ca 3aHMM/bUuBOUThy Came TeMe Kao M CHeyMpuYHUM 
Ha4YMHOM Ha Koj ce oHa OOpabyje, HoOMpMHocu Tome fla Ce OBa KIBUTa UTA 
y je¢qHOM Jlaxy, pM YeMy 3ak/by4IM M CTABOBM KOju Ce y HO] 3acTyajy 


1 THoce6Ho 3aHummuBu cy, u3melyy ocranor,, Tom Daems, “Slaves and Statues: 
Torture Prevention in Contemporary Europe‘, The British Journal of Criminology, 
vol. 57, 3/2017, 627-643, Kojm ce 6aBM OHOCOM caBpeMeHMX MHCTUTyyMja EY 
IIpeMa TOPTYpU, OMHOCHO McIIMTyje y KOjoj ce Mepu 3aMcTa TeXKM HeEHOM MCKO- 
peMBay, a KoNMKO ce Tomepuute; David Garland, “Penal power in America: 
Forms, functions and foundations’, Journal of the British Academy, 5/2017, 1-35, 
KOjM pa3MaTpa leHanHy MommTuKy y Cjequmenum AMepnukum J[pxapama, 1oueB 
Of McTopuijaTa, Ipeko caBpemeHux o6sMkKa u PyHKYMja, Wa FO ApywiTBeHMx dak- 
TOpa Koju yruuy Ha wy; Luke A. Fidler, “The Coercive Function of Early Medieval 
English Art’, Radical History Review, 137/2020, 34-53, y Kome ce ayTop 6aBm mpm- 
Ka3MMa TeeCHUX MU 3ATBOPCKMX Ka3HM Y CpeAOBeEKOBHOj eHTMecKoj yMeTHOCTHU, 
3acTyMajyhnu Tesy a je HMXOBa YecTO CHeKTakylapHa M WOKAaHTHa Upuposa cry- 
*KUsIa TOME [Ja CTBOPM IpMBUA O WeHTpamu30BaHoj Mohu Baagjapa y BpeMe y KoMe 
ucte Huje Ouno. 
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octajy y cBecTu uuTaoua jou Ayro. Cryavja oTnounme ,, YBogqom™ (9-21), 
KOjM je Of] IpecyfHOr 3Hayaja 3a BawbaHO pa3syMeBalbe Teme UM Upeje, au 
je CBaKakO HelITO MHOFO Bulle OF Mpoctor HaBoherba IUTaba U Upobse- 
Ma Koj he ce pasmatpatu Hajjasbe. IIpe Hero mo he npehn ua xKpar- 
Ky MUCTOpMjy TemecHOr KaxKlbaBalba, ayTOP CMaTpa HYKHMM VM JJa Fedu- 
Hue wita he ce Tog pa3syMeBaTu NO TIO0jMOM TeylecHe Ka3He, WITO YAHU 
y UpBoM MornaBy, ,/icropujcku uw aHTpononomKU mpuctyn® (21-25). 
Viako Moxe JenoBaTu Ja je Taj Nojam cacBuM oppebex vu jacaH, cTBapu 
cy Ullak HeITO KOMIIJI€KCHIje HO DITO ce Ha IIpBu Worle AHN. AKO ce 
HOTpyqMMo ja mpo6sem carmeyjamMo u3 jeqHOr Mayo wWMper yria, MocTaje 
OUNTEFHO ,,][a Ce 3a Maso KOjy KasHy Moxe pehn ja Huje TemecHa™ (cTp. 
21), Tj. a MpakTM4HO M HeMa Ka3He KOja y MaHOj MIM Behoj Mep He 
HaHOCM (bu3sMuKy MaTHy JIMIy Ha KOMe ce U3BpluaBa, yKbyuyjyhu Ty He 
caMO 3aTBOpcKy M CMpTHy, Beh M HOBYaHe Ka3He, ITO ayTOp Ha CacBMIM 
3a0OBObaBajyh HauuH u enabopupa. Ho, y *emu Ja He KOMIIMKyje TeMy 
Koja je caMa 110 ceOM JOBO}HO KOMMIIMKOBaHa, TemTHep opy4yje fa ce 
JjPKU WOjMa TeylecHe Ka3He y y2KeM CMMCIly, JJakyle OHMX Ka3HM TOMyT 
OuueBatba, 2*KUTOCarba, Cakaherba M Ci, OHOCHO Ka3HM KOje Cy JMpekT- 
HO M HelMocpeyHO ycMepene Ha Teo Npecrynuuka. Ilorom cnequ KpaTKa 
- amu 6oraTa IpwMepuMa — McTOpyMja TeseCHOr Ka%KHaBalba, y OjlebKy 
HaCiIOB/beHOM ,,KaxbaBalbe Tema” (29-83), noummyhu of aHTMKe, rye 
ce o6pahyje ofHoc npeMa OBOM OOsMKy caHKUMja y NojeqMHMM [pxKaBa- 
ma Victoxa Haciipam Ipuxe m Puma Kao TeMeyba 3allayqHe WMBUNM3alNMje, 
noTuuyhn ce yjeqHo Mu yTuMaja Tp BemMKe MOHOTeMCTMuKe pemurnje Ha 
CTaBOBe O Te/IeCHMM Ka3HaMa. 3aTuM ce, cneqehu mmHeapHy XPOHOMIOII- 
Ky llyTay, pa3MaTpa cpey{bM M paHM HOBM BeK, fa Ou ce McTOpujcKu 
eo 3aBplIMo Mmpermeqom caBpemenor o6a. Mouorpaduja ce 3aBpuiaBa 
»daKbyYKOM: (83-85), KOjM Ha CaxkeT, aM Bplo eseKTaH Had OJCIM- 
KaBa JJMCKyPC O Te/IECHOM KaxKIbaBabby KOjM je JaHac 3acTyMbeH. 


Yxomuko je Beh peyeno fa ,, buueBatbe Apyrux” Huje UcTOpuja, HUT 
aHTPONONOMKa CTYBMja, C IpaBoM Ou ce MOTO MOCTaBUTM MMTakbe U4Me 
ce OH/la OBa KibUTa y OTM OaBM. OATOBOp Ha TO MMTabe Caj[poKaH je Ha 
CaMOM I10¥eTKy, Y NOFHACMOBy, KOjM HaM OTKpMBa fla je ped O OHOCY 
KY/ITYPHOr MeHTMTeTAa M TeNeCHOr KaxkKHaBatba. Mako ce Ha UpBM Norley, 
4MHU Ja je ped O WBa NOjMa Koju 6m ce TelIKO MOrM WOBecTM y jacHy 
Be3y, ayTop Beh y ,,YBony~ ca akohom yctleBa Jja YMTaOla yByye y Ci0- 
*KeHy IpMyuy o (310)ynoTpe6m KOHUeMTa TeeCHOr KaxKaBakba KaKO JJa- 
Hac, TaKO Uy IIpOUINIOCTU, Te Jja ra HaBejle Ha pasMMIVbalbe O CTaBy fa ce 
IpoOsiem TemlecHe Ka3He He MOXKe MOCMaTpaTU MpocTo Kao jeqaH (eHOMeH 
y UcTOpuju mpaBa mM neHonoruje. Haume, 10 MMubemy ayTopa, TeeCHO 
KaxKbaBalbe je KOJIMKO CaHKIMja yCMepeHa IpeMa IIpeKpwIMoNMMa HOp- 
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MM jeqHOr pylITBa, TONMKO M CBOjeBPCHO NOMMTMYKO OpyxKje ycMepeHo 
ipema ,,jpyruMa‘, OJHOCHO IIpeMa CBMM JpyrMM [pKaBaMa, JpylTBM- 
Ma, NOMMTMYKMM pexKMMUMa MU rpylaMa KOje Ce JOXKMBbaBajy Kao pe- 
Tiba 3a CONCTBeHM Ky/ITypHM upenTuter. Heo AucKypc OfHOCa KyNTyp- 
HOF UFeCHTUTeTa MU TesIeCHOr KayKHbaBalba MOKE Ce CBECTM Ha TMXOTOMUy 
»MM-OHM, Te Ce ,,0HM', OHOCHO TpeHYTHM CHoballlibU WIM yHYTpalllu 
NMOMMTUIKM HEMpujaTewbu, UpeycTaBbajy KaO HELMBMIM3OBaHU, 3a0cTa- 
IM, HACMIHU, CBAaKOjJaKOM JMBbalITBy MU KpBoupomuhy ckOHU BapBapy, 
WOK CMO MM" Ca [pyre cTpaHe cBe OHO CyMpoTHO ,,HuMa’. L[pHo-6enu 
KOHTpacT je OHO WTO OMoryhaBa Jja Ce IIpuwKpujy corncTBeHe MorpeliHe 
lpakce yIMTHOr AeruTUMUTeTa UM jo yIMTHMje Kopuictu m0 rpabane, jep 
KaKO MHave MCTpajaTM y TBPAHM fa CMO MM" HajOO/bu Of, CBMX CBeTOBA, 
aKO KaO JO0Ka3 He HOHYAMMO cBe OHE ,,qpyre~ KOjM Cy, Ma KOIMKO ,,MM~ 
MOxXa Hekay| M OM7M OUWIM, yBeK MHOTOCTpyKO JOWMjM Of, Hac. YupaBo 
TY Ha CleHy CTYyHa M TemeCHO Ka2KbaBalbe, IIPBO Ha IMHUjM ONOpaHe, Koje 
Kajja ce Ipunucyje ,aqpyruma“ moctaje jou jeqaH y MHOWITBy JoKa3a Ja 
cy ,OHM 3aMcTa JIOWIM KaKO CMO OffyBeK M CyMmbasIM, MOWITO ce MOBpx 
CBMX CBOjMX HeOpojeHux 310fJema uM rpexoBa, ycyhyjy aa mpumewyjy Te- 
necHy Ka3Hy IIpOTMB CBOjMx rpalyana, u TO, Ja CTBap 6yze ropa, MU 3a Haj- 
CUTHUje U HajOesHayajHuje mpectyne (cTp. 11. u fame). Ipumehyje ce u 
[Ja Maio KOjM 3allaqHU ayTOp Koj ce 6aBM OBOM MpobsemMaTMKOM lyTeM 
IMXOTOMMje ,,MM-oHU~ Ocybyje TenecHO KaKHaBalbe per se, Kao IIpakcy 
Koja je CaMa 10 CeOM HelITO BpeqHO 3rpaxkaBalba M KOja je CaMMM TMM 
HeNPUXBaTUBa MU He3aMUCIMBa y jeHOM JJeMOKpaTCKoM, 1M6epaitHOM 
IpyuiTBy koje Heryje TpaqMuMjy Hy ACKMX MpaBa vu cnoboya. BehuHa Hux 
ocybyje TemecHo KaxKtbaBalbe TeK OHJJa Kajla ra IpuMetbyjy Apyre 3empe, 
Koje ce Beh JO*KMBbaBajy KaO IipeTHa, KaO HelIpvjaTew Kora MO CBakKy 
WeHy Bayba YHMUITUTM (a Mpe Tora TeMeybHO OL[PHMTM), LITO uM, Meby- 
TMM, He CMeTa HM HajMatbe Jja MCTOBpeMeHO MIpepiaxy yBohere ogpebe- 
HUX OOMKa TeeCHOr KaxKaBalba KaO alITepHaTUBY 3aTBOPCKMM Ka3Ha- 
Ma Y COIICTBeEHMM CUcTeMMiMa (ctp. 14. u qape). 


Bapehn ce TewecHMuM KaxKbaBalbeM Y MCTOpMju, ayTOp HaM IpyxKa 
JaleKO BUIMe Of, Mpocte JecKpunuMje HaM3MeHMUYHOr jaBybakba MU MOBMa- 
uelba OBe CaHKUMje y pasIM4MTM KyTypama. TenTHep HacTaByba Ja Wpa- 
TMU OCHOBHY Mpejy Fema, Hactojehu fa noKaxe Ja AMXOTOMMja ,,MM-OHM 
IMcKypc 3aCHOBaH Ha 1bOj, OMHOCHO CaTAaHM3allMja UeONOWKUX IpOTUB- 
HMUKa KaKO CTpaHMx, Tako M FoMahux upaBbewem Jybokor mM HelpeMoc- 
TMBOr ja3a U3Meby ,,Hac* UU ,, MX", HUje CABpeMeH M3yM, Te Jja Ce TeeCHO 
KaxKbaBalbe OfBajKafla KOPUCTUO Kao BPO yOojuTo opyxje y OBAKBUM 
o6pauyHuma. Tako ce 3allaqHM ayTOpu TpayquuMoHalHo [pxe Tora ja je 
Vicrok Of{yBeK CK/IOH Haciyby MU JeCHOTU3My, Te a TpaxkKU M HajMarbM T10- 
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BO], Ja cHpoBoyu besyMHy pelipecujy Hay] cBojuMM HecpehHuM noyaHu- 
MMa, JJOK je Satay, ommuenH y [puKoj m Pumy, ofyBek Hocusall BUCOKe 
WMBUAMZalje MU OCHOBHUX JbYACKUX BpeTHOCTM, YrOHHO IIpUTOM IipeHe- 
OperaBajyhu cBe unmeHMUe KOje Ou Morme Ja Jajy yMHorome Jpyraunjy 
cmmky (cTp. 31-48). Camuuo je 1 ca CTaBOBMMa 0 Cpej{beM M HOBOM BEeKy, 
rye jejJaH HepeTKO HOCM HeciaBaH elMTeT ,,MpadHM’, JOK ce Apyru moc- 
MaTpa kao 06a Upenopoga, npouBata croboja u WpaBa uM jeqHor onwTer 
6ouTKa uM mpocBehenoctu. AyTop bala jeqHO CacBMM HOBO CBeTIIO Ha 
3aCTYIVbeHOCT TevIeCHOr KaxKbaBalba Y OBMM el0XaMa, Ila TaKO HEOUeKM- 
BaHO JJO3HajeMO [ja y HOBOM BeKy IIpOUBaT He JJOKMBybaBajy CaMO CyIO- 
6oye M WpaBa, Beh u u3y3eTHO OpyTamHe Ka3He, LITO ce MOKe CMaTpaTu 
NOTMYHOM TMOCHeAUIOM jatatba WeHTpamHe BlacTM, KOja je y TeecHMM 
Ka3HaMa — ITO THyCHMjMM, TO 6oybe — Halla UfjealaH HadMH 3a [pxKawe 
ofjaHuKa y CTpaxy MU MOTYMHeHOCTH, KaxKHaBajyhu Ha WOKAaHTHO CypOB 
HaudMH CBe OHE KOjM ce [p3Hy Aa DoBeyy y WMTakwe Nopesak u cBemoh 
MOHapxa. Y MpMyor OBOM 3allaxKarby, JOBOJBHO je CaMO CeETMTM Ce Ka3- 
He 3a Bemleu3yajy y Exrmeckoj “3 06a Tjygopa (to be hung, drawn and 
quartered), koja je WoppasyMeBasla Ja IpecTyNHUK bype Hajipe mpuBesaH 
3a KO/Ia UM BYYeH DAPyMOBMMa TO ry6uzmura, TIOTOM BelllaH, avim He lO 
CMpTM jep je WoeHTa y TOMe Ja OCTaHe 2KUB LITO Ayxe, ja Ou ra Ha Kpajy 
KacTpupasn, uutdynamM My yTpoby u cian je Upey, HMM, a 3aTMM ra 
pauruepeauan. 


Hanocnerky, TenrHep moKasyje a HU caBpemMeHo fo6a He HOCK 
KOHaYHO pactepehete of TeylecHe Ka3He, Te la je OHa Oua JaneKo mpu- 
cyTHUja Hero WTO ce MUCIM, caMO je IpoOMeHMa NoApyye eloBata. 
Hanycrusum Espony, upemyja HUKajja CacBMM, Te/leCHO Ka2KrbaBalbe Ce 
IIpecesM10 y KONOHMje EBPOMCKMUX Cua, MIpelaBlIU C NOPjeqHakMM ycrie- 
XOM KaKO OKeaHe, TaKO MM KyITYpOMOMIKe pa37IMKe, U ofoMahumo ce y KO- 
NOHU30BaHMM 3eMybaMa. HapaBHo, KaKo Ou ce CaMa KOMOHM3allMja MU cBe 
WITO OHa NospasyMeBa ONpaBsasla U WpescTraBusa y WTO NO3MTMBHUjeM 
cBeTIly, BEKOBMMa ce IpuberaBano Beh NpoBepeHoj AMXOTOMUjM ,,MMu- 
OHM’, Ila Cy Ce TaKO KONOHM30BaHM HapogM Wpes{cTaBbain Kao aHTUMMOY 
3allaqHUuM WMBUAM3alMjama, KaO JbyHU TOMMKO Orpe3siIM y TUB/baulTBO 
M Of[CycTBO KyType, Ja Ce HMMa MOpasO BlayjaTu 3a HUXOBO FOOpo. Y 
TOM ce J[MCKypcy Kao jeyjaH Of, KPpyHCKUX JJ[OKa3a Hel|MBUAM3OBaHOCTU 
HepeTKO KOpMcTMIa U WpMMeHa TeseCHMX Ka3HU Of, CTpaHe TUX Haposa, 
TO 61 ce MO*K a MU MOLIO pa3syMeTH, la 4aK CMaTpaTU MU BpeHUM XBasle 
WITO cy ocBajauu TOAUKO MapyIM 3a TeNeCHU MUHTCIpUTeT HEKUX MWayleKUx 
WMBybaka, Kajla He Ou Ovo jeqHe cuhyuHe 3a4uKobuLe. Haume, KakO HaM 
TentHep ckpehe maxkty, MHOre Of] KOOHM30BaHMX 3e€Mayba HMcy MIpi- 
MeHMBasle TeIeCHO KaxKHbaBalbe y TOMKOj Mepu OK cy Oune cnobomHe, 
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KONMKO je TO 6M0 ciydaj HAKOH WITO Cy MX KOMOHM3aTOpM WeMeHUTO 
yllo3Ham c MHOroOpojHuM OnarogeTuMa UMBMAMsaluje (cTp. 73). Toma- 
3ehn Haj3aq, JO MHOTO CKOpuje MpOMIMOCTU M CaffalllHOcTU, paciipaByba 
ce M O TOMe Jfa MM CMO 3aMcTa Je*~UHMTMBHO TIporHanM upejy TemecHor 
KaoKbaBalba M3 Ka3HEHUX CMCTeMa, a/IM M M3 HalliMx JOMOBa uM cpya. O7- 
ToBop je y Haj6oybem ciy4ajy aMOMBasleHTAaH, WITO OCTaByba MeCTa UNTAO- 
Wy ja JOHECe CONCTBEHE 3aK/byyKe. 


Cryguje koje ce 6aBe IMTatbeM TeslecHor KaxKaBalba UM CPOAHMM Te- 
Mama ogpeh ce jlako IpeTBapajy y KaTaylor jesMBux Ka3HMU Koje cy Ouse 
Kopuuthene y (He)qaBHOj IMpOMIOCTU, KOjM He CIyKM HMYeMy JO yKOM 
3al0Bobery OomecHe 3HaTMxKerbe. Ho, TentHep je ycnemiHo u36erao oBy 
3aMKy, IIpunoBepajyhu Ham O jeqHOj KpajHhe HeoueKMBaHOj IpMMeHM Te- 
Ne€CHOL KaxKbaBalba — He KaO Mepe KOja Ce CIPOBOAM Haji IpecTyMHUKOM, 
Beh Kao M3y3eTHO eduKacHOor Opyxja y AMCKypcy KOjM HelmpeKMHyTOr 
KOHTMHyuTeta Tpaje Beh BexoBuMma. Hajpeha BpeyHocT oBe MOHOrpaduje 
ormejja ce yipaBo y TOME LITO Hac y4M KaKO fla Ipeno3sHamo Taj UM CAM- 
He MaHMIylaTuBHe JJMCKypce KOjM Hac ybybKyjy y MpUBUAHO CHOKOjHE 
CHOBE O COICTBEHO} HEMOrpelIMBOCTU MU HeJOAUPHMBOCTH, jep OHM HUCY 
CTBap IpowmocTu, HanpoTus. CrosHaja fa je OBaj WUCKypc M JaHac uM Te 
KaKO 21KMB M IIpMcyTaH HaBOJM Ha MpeMcHMTMBale MHOTUX yBpexkeHUx 
CTaBOBa, KOje MHaye HajpayMje IpMxBaTaMO KaO aKCMOMe, IIpOcTO 3aTO 
UITO je MHOTO jake MM JlelWe BEpOBaTU y HMX, Hero FOMycTuTM Moryh- 
HOCT JJa 2KMBMMO Y CTBAPHOCTM Koja je jou yBeK JavleKO Of] MyeamHe. 


Tako, CBM O6ucMO xemenM Ja je 6op6a 3a OCHOBHAa yACKa IpaBa Mu 
cmo6ofe aKO He OKOHYaHa M06ef0M, a OHO Ha OOpom uyTy Ja TO 6yze, 
WTO 6“ HoypasyMeBaslo fa cy y HajOowem cry4ajy cBe, a y Hajropem 
BehvHa 3eMayba, peK/Ie KaTeTOPpM4HO M elu MpaHo He CBM Ipakca- 
Ma Koje JexyMaHu3yjy byhe, ykbyuyjyhu cBakaKo u cBe OOsMKe Tesec- 
HOF KaKbaBatba. Kao 20Ka3 Tome fla ce KpeheMo Ka HekuM cpehHyjumM 
BpeMeHMMa, TpeOano Ou ya Mocnyxu uv ,,KoHBeHMja MpoTMB TOpType 
Mi JPYIUx CypOBMX, HebyACKUX WIM NOHMKaBajyhux Ka3sHM WIM WOCTy- 
naka YH“, koja HoOMMHamHO 3a6pamyje CBe NOCTyMKe KOjmMa ce Hallayja 
TeecHM MU yWleBHM MHTerputeT HypAcKor Ouha. Ho, pa mM je TO 3aucta 
Tako? Ja 1M MOXKeEMO MMPHE CaBeCTU TBPAMTU Ja je CBE TAKO CjajHO Camo 
ako y3Memo y oO3mp ui. 1 ,,KonBeHuuje YH“, Kojm u3 3Havea M3pa3a 
TOpTypa M“3y3uMa ,,O01 WIM MaTHe KOje Cy pesylTaT UCKbYYUBO 3aKO- 
HUTMX CaHKUMja, HEOFBOJMBUX Off TUX CAaHKUMja WAM KOje Te caHKUMje 
upoyspokyjy?? JeqHa jequHa peyveHuua Koja OcTaByba TOMMKO MpocTopa 


2 3aKkoH oO patuduKayyju Konpesumje mpoTuB TopType uM Zpyrux cypoBux, Hebyy- 
CKUX MIM NOHWKaBajyhux KasHu MM MocTynaka, Cayxbenu nucii CPP] - Mehyna- 
poguu yiosopu, 6p. 9/91 
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30yNoTpeOu JOBOybHa je a HaBefle UMTAOIa Ha PasMMI bake MU U3as0Be 
Healy Heslaropy. Ho, Hemaroja je Ty CaMO OK ce 4UMTasIal] He CeTM Ja Ce 
Taj CIOOOAHM MpocTop 3si0ynoTpebbaBa CUrypHO CaMO Here JaeKo Off 
rela M CBMX KOjM Cy My [paru, y HeKUM adpuw4ukuM, a3svjCKMM, jy2KHOaMe- 
puuKkumM 3a6uTMMa, Koje MoHaKO HacebaBajy AMBbalM Ca KOjMMa ce HeMa 
HUTA 3ajeqHV4KO. 3n0rmacHu 3aTBOp y 3amuBy TyaHTaHaMo, wim CKaH- 
nan y Ady Ipam6y moxya Mory fa Ha TpeHyTaK Hapylle CMOKOjcTBO u 
yinjy yoKac y {yuly, aM caMo Ha TpeHyTak, jep, Ha Kpajy, 3alllTo Ou Hera 
6uno Opura 3a McwaMMCTe, 3a HelIpvjaTebe TeMoKpaTuje M UMBUAM3ZaLUje 
Mf cBeYa ITO CMaTpa CBeTMM? 3allTO 64 Myo cebe CyMbaMa M MTawMu- 
Ma, Kajja je MHOYFO JIaKlle BepOBaTM Jja Ce OH HMKajja He MOxKe Hahn y TOM 
MONOx*Kajy, jep OHU Cy MNaK HelITO Apyro. CaMMM TMM, KpMBM Cy 3a CBe 3a 
WiTa ce TepeTe M 3a WITa 6M ce MormMu TepeTuTH. BepoBalbe y KOIeKTMBHO 
y30M3albe MU3HaJ] HajHVOKMX NOpMBa KOjM 3axTeBajy Ja KpB Oye nmahena 
KPByby IIpocTo ce Hamehe camo, Kao uM fja ce HMKay, Hehe MOHOBMTN Cy- 
HOBpaT y MOHOP OfMa3ye UM MpxKIbe. Morya he nocpHyTu HeKu Apyru 
HapogMu, Jpyrux BepoucnoBecTu, pyre 6oje Koxe, KOjM Cy OAyBeK Ipak- 
TUKOBaIM Hacube. ,,AmM TO Hehemo 6uTM Mu, HUKaKO mu‘, Oy4HO Ou 
TBPAMO UMTalall ybybKaH y CHOBE O HENOFpelIMBOCTM JPylITBa y KOMe 
*KMBU. A OleT, JOKe Fos, MOCTOjM Makap jeyHa UHTepHeT CTpaHMiya y Be- 
JIMKMM 3allafJHUM JeMOKpaTujaMa Koja oMoryhaBa ya ce ocyheuu mpec- 
TYNHMIM pate y peawHOM BpeMeHy, ja MM Ce 3Ha CBaKM KOpak, re UM 
qelja Uy y WiKomy, re paje, ca KuM ce BUbajy, Hehe My OuTu ball naKO 
[ja OcTaHe TaKO 4BpcTO yOeheu y To Ja je Gall HeroBo ApyuTBO HajOome 
VM [ja CAMMM TUM MMa IIpaBo, Yak ObaBesy, a ce OpaHM MpOTMB gpyiux, 
IIPOTMB CBUX KOjM HMcy Heros seo. 


Cmartpamo, cTora, Jja ce C 1paBoM Moxe pehn fa je ,,buueBare apy- 
I'MX* IIpaBO LWITMBO He CaMO 3a OHE KOjM Ou Ja UcTOpujaT TemecHUx Ka3HU 
carveyjajy M3 jeqHor HOBOr yrvia, Beh u 3a CBe OHE OTBOPeHOr yMa KOjM ce 
He Ooje ja ce cyoue ca MpejaMa Koje ycleBajy Ja y3qpMajy ommiTrenpnx- 
BaheHa cTaHoBullTa — jep he mx opye cBakako Hahn, 3a cBe OHe CK/IOHE 
KPUTMYKOM MpOMMUVbaby, KOjM HULWITa He y3MMajy 3,paBo 3a TOTOBO — 
jep he um ce opye JaTu JOBOHO MaTepujana fa CAMM M3Bey 3aK Hy Ke, 
a MOK]Ia U HacTaBe [la MCTpaxyjy Maybe, Kao M 3a CBe OHE KOjM 3Hajy Ja ce 
KYJITYPHU UCHTUTeCT jeqHor Hapoja He CMe rpagqMTU Ha enleBuMa py- 
IMX, Ma KOIMKO pa3siMm4unTn OHM Ou OF Hac — jep je yupaBo To cyuITuHa 
OBe KpaTKeé, avIM BpsIO yledvaT/bUBe KEUTe. 


3. Ilonyr Wejc6yx crpaHuye Koja cnyxu mpahemy Kapme Xomomxe, ocyheue 3a ca- 
YYeCHMITBO y CepujCKMM CMIOBalbuMa UM YOUCTBMMa KOja je M3BPUIMO eH Tafla- 
uM cympyr, [lon Bepxapyo, a koja je 10 u3qp%KaHOj Ka3sHM HywITeHa Ha ciobony 
2005. rogmue. YOp30 moToM HacTaje u oBa cTpaHuua: https://www.facebook.com/ 
WatchingKarlaH/ 
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UHTEPBJYU 


Hasng J. BYYAHWh* 


VUHTEPBJY: TPO®ECOP CUMA ABPAMOBIh** 


IIpodbecop Cuma Aspamosmh jean je of, HajBehux cplickMx cTpyarba- 
Ka M3 OOfacTu ymopeyHe MpaBHe UcTopyije, peTOpuKe VM [[p»KaBHO-I[pKBe- 
Hor mpaBa. Pohex je 19. jyna 1950. roqune y beorpany, rye je u 3aBpuimo 
OCHOBHY UIKoyly u KiacmuHy rumMHasnyjy. Ipasau dakxyntet Yuupepsuteta 
y beorpany ymmcao je akayemcxe 1969/70. roqune, a qummomMupao 1973. 
TOMHe, Ca MpOceyHOM OLjeHOM 9.92. Cpa cBOja aKajjeMcKa 3Batba je CTe- 
KaO Ha MCTOM dbaky/TeTy, a peyqOBHM Ipodecop mocrao je 1993. rogmue. 
Y nmepvony of 2012. go 2018. rogmue, y 4Ba MaHyaTa, O6aBybaO je LyKHOCT 
nekana IIpaBuor dbakyiteta YuuBepsuteta y beorpagy. 


Y cBojoj rOoTOBO MomyBeKOBHOj Kapujepu Ha IIpaBHom dakyrTety 
YuuBepsuteta y beorpayy, upodecop ABpamosmh je mpeyaBao npeyMete 
Omta ncTopyja 7pxKaBe M IpaBa, YnopegzHa NpaBHa Tpaguunja, PumcKo 
lipaBo, Peropuka, a Ha TOCeqMMIOMCKUM CTyBMjama J|p»xaBHO-l]pKBeHO 
mpaso, Metoge u TexHMuKe IIpaBHOMCTOpMjcKUX MCTpaxuBatba, MTZ. Oc- 
TaBMO je HesaoOua3aH Tpar y OpojHMM NowbuMa CBOr Hay4HOr [etoBakea: 
UpaBHOj MucTopujm cTapor BeKa, MoceOHO y OOsacTM aHTMUKOr rpuKor 
UpaBa mM cyfcKor O6eceqHMMTBa, y OOMacTM Ap»%KaBHO-UpKBeHOr IpaBa M 
peryvcatba OfHOCa [IprKaBe MU UPKBe, IpaBy Ha BepCKO OOpasoBaee, pe- 
Ttopuyu u public speaking-y... 


* AyTop je cryqeHT mMactep cryguja Ha IIpasuom dakyntery YuuBep3sutera y Beorpa- 


ny, Onarajunx Kay6a Forvm Romanvm, aypoxatckn mpunpaBunk Tujane Kojosuh 
y aqBokaTcKoj KaHyenapujn BK aqpoxaru“ mu capaqHuk y HacTaBM BaH pagHor 
oguoca Ha IIpaBuom daxyitety YuuBepsuteta y Beorpagzy Ha upeaMety Kpupiuno 
mpaso, david.vucinic@bdkadvokati.com. 


** — Buyeo CHuMakK MHTepBjya Moxe ce BugeTM Ha YouTube Kanany ,BecHuKa npaBHe 


uctopuje“ — https://www.youtube.com/channel/UCTorTli VwloaGPAYzEm-BSw 


438 


Hasug I]. Byamunh (crp. 438-483) 





IIpodecop Aspamosuh ropopu vu mMile eHrmecku, KOpucTM HeMa4- 
KM, [PuYKU, UTaMjaHCcKM U PpaHycKU, a 3Ha MU CTapOrpukM VM MaTMHCKM 
jesux. AyTop je Ipeko cTOTMHY KlbMra, MOHOTpaduja Mu HayyHUx uiaHa- 
Ka, a KibMTa “Rhetorike techne — BeuiTMHa OeceHMMUITBa VM jaBHM HacTyn” 
moHemla je Harpany YHusepsuteta y Beorpayy 3a HajOobe HayyHO OCTBa- 
pelbe HacTaBHMUkKa UM CapayHnka 3a 2009. roqnny. 


]ipxao je Bemuku O6poj UpesaBala 0 Mo3sMBy Ha MpecTwKHUM 
CBeTCKMM YHMBep3uTeTMMa, a y4YeCTBOBAO je Ca petbepaTuMa Ha MHO- 
IMM peHOMMpaHMM MebyHapoyHuM uM foMahum KOHTpeciMa MU pa3sBujao 
MebyHapoguy capagipy IIpapuor dakyateta y Beorpagy ca MHorobpoj- 
HMM UCTaKHyTMM CTpyumbaljmMMa Ca HajMcTaKHyTUjUx CBETCKUX yYHMBep- 
3uTeTa. YuecTBOBAaO je y OCHMBalby M eljeHujama je Boyuo Kny6 Forvm 
Romanvm, kao wu Takmvuere y OeceqHuuITBy cTyfeHata [IpasHor da- 
Ky/TeTAa. 

Osaj uHTepBjy Upupeyuo je OuBUIM cTyfeHT Mpodecopa ABpamo- 
Bitha, 30. maja 2020. roquue. 


Jjasug, Byanunh: Tlowiioeanu ipodecope, ipeenciiseno, y ume pegak- 
uuje MehyHapoguoi cilygeniicKol akagemcKoi uacoiuca Becnux tpae- 
He uciMopuje, 2#eneo 6ux ga Bam ce 3ax6anum witio ciie Ham omoiyhunu 
ga upupegumo o6aj uniiepejy. Mopam Bam tpusnatiu, 3aganu cite Ham 
cnailike mye ca Bawom 6uoipadujom, Kako y ogabupy tiuitatea ako u y 
iipuipemarey ucidux. YkonuKko Hemaiue Huwiua upoiiue, mu 6ucmo touenu 
ca duiarouma. 





IIpod. ap Cuma Aspamosuh: Camo u3Bomu. 


7]. B.: Ja xpenemo pegom. )Keneo 6ux ga Bac iuiiam, oiiKxyga u 3auito 
6au iipasHa ucitopuja Kao tome Bawei unitiepecoéatea u Hay4Hoi ycaep- 
wmasatoa? 


C. A.: 3amcra cu of/Max Ha loyeTKy HoroqMo cpx cTBapu. II[paBua ucto- 
puja je WoHeK7e cruyaj oKomHocTH. locroju jeqHa mela U3peKa KOja Karke 
ja YoBeK Tpeba ABa MyTa Wa Oye MaMeTaH — Kaj] ce 2KeHM M Kay Oupa 
mpodecnjy. Ha to yuo Panosuh gopaje: ,,AKo To IpoMallim Ona Mopa 
qa Oyye WaMeTaH enor *XMBoTa’. Ja caM ce TpyqMo a uzabepem upode- 
Ciijy WaMeTHO, a He camo 10 acdbuuuterty. TayHuje, Moj MyHu apunuTerT 
je Ouna KnacuuHa dunonoruja. JlarmucKu, cTaporpyku... 3aBpuIMo caM 
Knacmuny ruMuHasnijy. Ja cam 3avicTa McKpeHO >Kemleo Ja CTyAMpam jeqan 
TakaB dbaxyztet. Mehyrum, ona cam ce cyoumo ca peamHomhy - wTa 
pagautTu kayla ce 3aBplIM TakaB dakyiTeT? JequHa MepciekTuBa je OuTu 
Upesoyunal uu OuTU Mpodecop MaTMHCKOF, a eBO CTaporpyukor BME 
M HeMa y Cpe{MM WIKOaMa. OHJla CaM IIpoHalllao Cpej{M MyT, CXBa- 
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THO caM ja Ha IIpaBHom dakyntTeTy MocToju mpeqmMeT PumcKo mpaso, 
alm MU WpewMer OnitTa mpaBya ucropuja win Victopuja qpxKaBe u pasa. 
VU, pexo, ja hy ty Herge fa 3af0BomMM Taj CBOj apuHuTeT, a IpaBo hy 
[ja 3aBOIMM C BpeMeHoM. Tako je u 6umo. Jlaxme, cpeha ce HeKakO MeHU 
OCMexHy/la Kayla ce y TOKY cTyquja, FOOpuM fenom 3axBabyjyhu u Do- 
pymy Pomanymy y Kome cajla ceqjMMo, jeqaH Opoj mpodecopa ca mpaBHo 
MCTOpUjcKe KaTey[pe OKpeHyO Ka MeHM, lIpello3Hao Taj HEKM K/acMyapcKU 
YX, MU Malo 110 MayIO Me YBOAMIM y HELITO WITO CaM ja TOTajHO 2Kereo. 
Huje Hu Taya Ouno 6a MHOrO Mi~aqMx HyAM KOjM FOOpo 3Hajy MaTMH- 
CKM, a JOM Mame OHMX KOjM MoO3sHajy craporpuku. Vis moje reneparuje, 
caMO Hac BOjMua CMO ynMcanu IIpaBHu daxkynter. JJa 6yqem vckpex, 
360r Apyror Mor kKovlere caM ja “4 yuMcao WpaBa. OH Mu je MoMorao peun- 
ma: ,,Ma ugemo ua IIpasuu 3ajequo, Ouhe Ham maxute“. Tako ga je TO 60 
MOMEeHAaT KOjM je HOOpuM Aenom onpesenMo Moje BesuBalbe M 3a KaTeqpy 
M 3a TeMe M 3a LIpBe HarpafHe TeMaTe KOjM Cy ce M Tafja OpraHM3oBasn. 
Tana je Ouna dougauuja Anbepta Bajca, noKojHor Upodecopa, mpepcer- 
HUKa jeBpejcKe 3afpyre, MpeycTaBHuKa JyrocnaBuje Ha HupHOepuikom 
mpouecy, uuja caya OuO6muoTeKa Kpacu oBy mpoctopujy. Orkynmin cmMo 
je pe roquuy yaHa of HacieqHUKa, u WenoKynHa Ou6mmoTeka An6epta 
Bajca ce cayja Hamas oBye. Ja cam 6m0 WOOMTHUK Te AuMOMe ,,An6epT 
Bajc“ y 4Ba HaBpata 3a Heke pajose. JeyjaH je 6u0 o JlyOposBuuky u py6- 
POBadKOM cCTaTyTY, a Apyru cam Beh u 3a6opaBno. Tako fa ce UpakKTM4HO 
Kpo3 cryguje Beh ipuimpemasa Ta HeKa BpCTa IyTa Ka IpaBHOj UcTOpyyjn. 
HapaBuHo, Meue je lipe cBera 3amHTepecoBayla IpaBHa uctopHja Crapor 
Beka, PuMCKO IpaBo HajBMlle, a MalliTao caM M Ja OyeM M aCUCTeHT Ha 
PumcKom mpaBy. Mehyrum, Ty je Beh 610 NonyHeHux MecTa M OHA cy 
mpodecopu pexau: ,,EBo uma YnopeqHy upaBHy TpagqMunjy’, cayja ce 
TaKO M 30Be, a peKAM CMO Jfa ce Tafa 3Bana OniTa McTopyija WpxKaBe u 
lipaBa, ,,la MMalll y OKBUpPy ONLMITe McTopuije Fp»xaBe u paBa mu Ipuxy, 
la ce 6aBm Ipuxom™. Tako je To Ou0, UM Tako Me je OHJja NyT M MOBeo 
Ka HEKMM MOjMM IIPBUM UCTpaxKMBayKMM HallopuMa Ha Kp, y aHTuaKU 
nommc Topruny. 


ij. B.: IIuiiahemo Bac newiio u 3a Iopiiuny, anu ipe moia, tomenynu 
ciue Knacuuny iumua3zujy y Beoipagy. Ja nu 6ucitie moinu ga nam Kaxceile 
Hewilo euwme o toj? Kako je Haciiaea 6una opianu3zoeana, Kako je pynk- 
UUOHUCANA, Ua U KO je 3aiipaeo umao y my iumnasujy? 


C. A.: Knacwana ruMHa3nija je y CTBapu OlpeyjemM71a MOj 2KMBOT y MOTIYy- 
HOCTM. Kako cam orumao y Knacuuny rmMuHasvjy, HU CaM He 3HaM. Ha- 
MMe, Tajja Ce, a TO je OHO ITO yA He 3Hajy, “WITa je KnacwuHa rumMHa- 
suja, y Knacwany rumasujy noma3suio y WeTOM pa3pesly OCHOBHE IIKOTe. 
Jjakie, OHa je Tpajaza KaO OHO HeKajia pe patra, ocaM roquHa. Mn cmo 
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dopManHo Ounu y HeKOj KOM ,,20. oKTObap’, To je TaMO y HeKafjallHOj 
Kocmajckoj ynuun, a caja je TO yruua Mapmana bupjysosa. 3anumypu- 
Bo je 3a pehn fa je TO UpBa WIKOMa Koja je y TO BpeMe MuMasa 6a3eH. Beh 
Ty Ha moueTKy Bayba pehu HeKOMMKO peu O TOMe Ta je TO KnacmuHa 
IMMHa3yja, jep YAM janac He 3Hajy. Tagawa mpeypaTHa ruMHasyja je 
Tpajama ocaM roymuHa. KnacuuHa rMMHa3Mja je y OCHOBM MMasia yupaBo 
Taj MOJfe/I, TaKO Ja CMO Mu y Knacuuny rMMHasnjy, y KOjoj ce yan Kacuy- 
HM [puku MU WaTMHCKU, KpeTamm Kao haym netor paspeya. Mu cmo 6uru 
Oflembebe ,,MeTO jefqaH” (5-1) y miKomM Koja ce Taga 3Baza ,,20. oxTobap™ 
Kacnuje je u1koma Merbasia MMe. JJaHac je To mKoyIa ,,Kpay Tetap I°, Bexo 
UCTypeHO Offebere y yuyu Mapuiana Bupjy3oza. [Ipyru eo je 6u0 y 
wKkomM Onusy Hberomese, Koja je cayja PUuONOWKa OCHOBHa WKosIa. 3a- 
TMM Cy ce y IpBoM rMMHasvje chajanM hay “3 WBe WKOMe Kako 6u Pop- 
MMpasu jeqaH paspey. Of WeTor FO OcMor pa3peyja CMO yUMIM WaTMHCKM 
je3UK, HeroBe OCHOBE, JOCTa UspeKa, TpaMaTUKy, M Ty Cy UpBM oven 
upeBohera, OK CMO cTaporpuku FoOumM Ha Tomyroby ceymor paspefa. 
Hakou Tora cmMo mpemiu y Benuxy WIKOyly, KaKO CMO je Tajja 3BayIM, a TO 
je caga Tpeha rumuas3uja (y ono Bpeme Ocma 6eorpaficKa ruMHa3vja) rye 
je Taxohe 6u70 Ho jeqHo Offebere KMacuuapa, OHUX KOjM cy yMcamu pe 
Hac, MU, HaxKaslOcT, jOW CaMO Map Offeyberha y HapesHUX YeTUpU-MeT royn- 
Ha, TO jeCT, OHMX KOjM Cy yYHMCMBaNIM WKONYy Mocme Hac. Ta ce ruMHasuja 
yracuza. Mazo BoyboM TexHOKpatuje, Mano 360r jeqHOr OfMjyMa Koju je 
Bllayao Ipema Knacu4Hoj TMMHa3sMju, jep ce TO HeKaKO TpeTMpaso Kao 
octatak rpahauckor, ,,6ypoxoackor’, OK, peymMo, XpBaTu HMcy yKMHy- 
mu Knacwany ruMuasujy. XpBaTu vw janac wMajy Knacuuny ruMuasijy u 
HajOomu Ka[poBu U3 TUX TMMHa3siija u3nase. Muorm cy Mucnumm ga he 
TO 6uTU HyAM Koju he ce 6aBuTM Camo aHTMKOM, MebyTum, u3 KnacmuHe 
IMMHa3vje cy M3alIM MU HajOowM NeKapu U HajOobu xupyp3u, Haj6own 
IpMpoyballM, HEKOMMKO akagemMuka, OpojHu upodecopn YunBepsuteta 
Ha pa3siM4MTMM MomMMa. KracmuHa ruMHa3Mja je FaBama jeqHO OTe 
IIMpOKO O6pa30Bakbe, MU — OHO IITO 3a cebe CMaTpaM Kao HajBaxKHMje — 
jeqaH mormey Ha cBer. Kayla ce BM KaO JeTe, y MeTOM paspeffy OCHOBHE 
WIKOMIe, Ca CBOJMX J[BaHaecT rof{MHa, IPBM MyT CpeTHeTe ca Xomepom, ca 
e€TMYKUM JMWIeMaMa KOj€e [puKa MMTOMOrMja NOCTaBba, Kajja paHo M0- 
uumbeTe Ja YUTaTe WaTMHCKy Noesvjy, *XKMBOT Jpyrayje Nepyunupare. Y 
ce6e yrpabyjete Heke BpefJHOCTU KOje Cy KacHMje Ballle TpajHe BpegHOC- 
TM. HapaBHo, MHOro Tora Ce MOXKe pa3sBUTM WM KacHUuje TOKOM cTyAMja, 
aI BeIMKMM J{€71OM BaxKM OHa U3peka ,,jeTe ce POpMMpa OK je CacBUM 
maago’. Ty je KnacwuHa rumMua3uja of, UpecyqHor 3Hayaja. Ha crpany 
wTo je y Knacw4Hoj ruMHa3vju, y TOM paspepy,Ou0 Mao haka, ca noue- 
TKOM Y [Be IIKOMe, jep Cy MHorm oTMayjanu. Anak je TO 6u710 Mano Texe. 
Hexn cy uf opyctajamn, a 6 Ha Kpajy usa Kao paspey, Koju je Ono je- 
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aH Of MOCHeqHUX KOMIMETHUX paspefa Ca WBajjeceT Tpoje yuenuKka. Ty 
je Ouno pasiMuMTMx y4eHNKa M3 pasIM4nTUx CouMjamHMx cpequua. Ty cy 
Ouna UU fella paquuka, 3aHaTIMja, a Ty cy Oa uM fella akKayeMuKa. Y MOM 
paspeny je 6uma hepxa Cgetosapa Payojumha, akagemuka, cuHa Huxo- 
ne Panojuuha, jeqHor of, Halimx HajBehux ucTopuuapa KOjM je HallMcao 
uyBeHO Jeo o [[yulaHoBoM 3akonnky. Ty je 6v“0 u cmH Boje Hypuha, Be- 
NMKOF UCTOpMuapa yMeTHOCTM Mu akaflemMka. Ca Hama y paspeny je 6u0 
mu Cama Motes, cuH 4yBeHor pexucepa Mapxa Dorte3a, Kojm je WocTa- 
BMO Taya y6poBauKe meTHe urpe, u rmymute Mapuje I[pxobopu. Ty cy 
6unM byAM pasimauTux mpoduna. hepka Mnagena Jaryuite, Aupureuta, 
KOjM je HO pe HEKONMKO TOAMHa [p2Kao KOHLepte y CBOjMM eBeyjeceTUuM. 
My cmo y Tum kyhama u ogpactanu. Mu cmo ofa3vwim Koy, akayjleMuka 
Pagojumha, aM Ta HACMO TOXKMUBbABANIN KaO akKafeMUKa, HeErO KaO UMKa 
Tosy Koj Hama cipema ceuyBuye. To je 6uo0 Taj baHTacTM4HM couMjanHu 
aMONjeHT y KOjeM cy ofpactaya fella Koja NOTMUy U3 pasiM4nTMx cpeyn- 
Ha, avIM Kpo3 jeqHO PaHTacTM4HO IpMjaTewcTBO KOje Ce y TMM rosMHama 
cKylallayio, Koje je Tpajamo, u Koje, bory xBama, Tpaje u fjaHac. 3ancra ce 
aMajIraMMpasio HeLITO WTO je CBMMa OMs0 3ajeqHMKO. JeqaH NOTMYHO 
Tpyrauju HawH KUBOTA, TOrey, Ha CBeT, jeqHO OlMeMerMBalbe TyXxa. 
To je OHO ITO je Hama KnacmuHa rMMHasuja JOHENa, U, HApaBHO, BeOMa 
Be/IMKa 3Halba, JPyrauja 3Hatba, pe CcBera M3 KacCM4He KHIDKEBHOCTH, 
M3 AHTMYKe UCTOpUje, U3 aAHTMUKe Puoso0duije, a ona, Ha Kpajy KpajeBa, 
Mu came dbuonoryije. 


Hi. B.: Pexnu ciie ga je jow onga Knacuuna iumna3uja tana tog me- 
xnoKpaitujom. Eso u ganac cmo ceegouu nose MexHonowKe pesonyuuje. 
a nu Bu euguitie ganac iioimpeby 3a yeohewem Knacuune iumua3zuje y 
Haw obpazo6nu cuiliem? 


C. A.: To je 1 Moja M BemMKa 2Keyba UpeTXOMHUX reHepallMja KlacMuapa. 
Tum reHepalMjama cy Upumajjama mw HeKa BeMKa UMeHa JjaHallHnte: 
Jjapxo Tanackxosuh, Brayeta Janxosuh. Iloctojane cy wHMyMjaTuBe Ja ce 
o6Hosu Kaacm4uHa ruMua3suja. Ouga je Ou0 FouNIO BpeMme fla cmMo Ou 
Ha Kopak Jo yBobetba, y BpeMe Kajla je WupektopKa PuOuuKapa 6uza Be- 
cHa Muna, Koja je 6ua Taga MomohHuK Muunctpa, Wa CMO NOKyWasn. 
Bunn cy HalipaB/beHu MU HacTaBHU NWIaHOBM VU WporpaMu y3 mlomoh Ha- 
IIMX KO/Iera M3 paspefla MU M3 MWpeTXOFHUX TeHepalMja KOjM cy 1o3aBp- 
maBaiM KiacMuHy Puonorujy, a MHOrM cy To 3aBpuiMAM. Mebytum, To 
HUje KpeHy/o jep powMTemu HUcy UpenosHamm NoTpeby 7a HUxoBa ela 
Of WeTor paspefla yde WaTMHCKM M KacHMje cTaporpuKu. TauHMje peue- 
HO, MOJ€pHUM PeYHUKOM, MU HUCMO UMasin no6ap MapkKeTUHT. Mncamm 
caMo fja je TO. Of Te upeje Hucam ofyctao. Moxya hemo noxymatu 7a 
O6HOBMMO TY MHMUUMjaTuBy U MHOFO Ox ce pafoBao Kaya CpOvja He 6u 
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octana 6e3 KnacuuHe ruMHa3ije, a a XpBaTcKa M Jame raju Knacuany 
TMMHa3ujy M Kacwuape. 


7]. B.: Bpaitiuo 6ux ce na ipaeny uciopujy u ioee3zao bux iipaeny ucitio- 
pujy ca to3zuiiuenum ipaeom, u iy bux Bac tuitiao Kaxkae je gotipunoc 
ipaene ucitopuje tosuiiueHom ipaey u ga nu ce to3suiiueno paso Mone 
pasymeiiu 6e3 agekeailnoi ipasno-ucitopujcKkoi o6pa306atoa? 


C. A.: IIpaBo mmratbe 3a HeKora KO je ylIpaBO e0 2KMBOT TIOCBeTMO yBe- 
paBalby CBOjMX KOslera Ja je WpaBHa MCTOpuja HeonxopHa. JOU Kao cTy- 
eHT J\eleraT y HacTaBHom Behy ua IIpaBHom dakyztTeTy mpucycTBOBao 
caM CljeHaMa Kajla Cy Halll UCTaKHyTMU M yrmeqHu mpodecopu noKyuia- 
BallM 4a ykuHy Pumcxo mpaso vu IIpasuy ucropniy: ,,[0 Huje 3a Mogep- 
HO 06a. IIpaBHa uctopuja je crBap mpommocru’. Muoru Tako repajy, 
a 3a6opaBbajy jeqHy L[mueponosy pesenuyy: ,,Historia magistra vitae 
est“, Anu, HMje UcTOpuija CaMO YUMTebUIa KUBOTA, OHa je HAPOUMTO yun- 
TebUula WpaBa. 3awiTo je WpaBHa McTOpMja BaxKHa 3a MpaBHUKe? 3aTo 
WITO Ce eNOKyMHO JjaHallike mpaBo, a Woce6Ho mpaBo Espone 3acHuBa 
Ha PuMcKOM UpaBy, MU KONMKO roy, Mu JaHac OMIM TeXHOMOWKM pasBiije- 
HM, MU KOMMKO ros, MMaIM HajpasiMuUTMje rpahe pasa, OHE CBe M JJaybe 
Tpaxke CBoje KopeHe y Pumcxom mpasy. Ila je To PumcKo mpaBo MMasio 
CBOjy McTOpHjy u Kpos Cpepinn Bex. Inocaropm, nocrrmocatopn, pas- 
MMIUTe WKOe, BeEIMKe KOAMUPUKalMje Koje cy ce HoHocue, PpaHyycku 
rpahancku 3aKonHuKk, AycTpijcku rpahaucku 3akonnk, LIBajyapcxu, He- 
mMauku... Cau oH OauiTuHe Pumcko mpaBo, a 3aTMM Majo MOAMUKO- 
BaHO KpO3 IaHJeKTMCTMKy. CBe je TO IpaBHa MCTOpMja Ha KOjoj MouN- 
Ba JjalllibM MOJepHM paBHM cuctem Espone. Hexo he pehu ga To Hema 
MHOTYO Bee Ca aHIIO-CaKCOHCKMM IIpaBOM, Ca aMepwuKMM paso. Mma, 
ul Te Kako. Ul aHT7O-aMepuaiku common law cucTeM HaBemMko KOpucTu 
orpoMaH 6poj nojMoBa “3 Pumckor mpaBa M “3 WpaBHe ucTopyye. Jlaxze, 
MlO3HaBaTU TIpaBHy UCTOpUjy, pe cBera N03HaBaTM PuMCKO MpaBo, TO je 
jeqaH feo objammerba 3allTo je HoTpeOua UpaBHa McTopyja, a Apyru eo 
oOjaliiberba je a He MOXKeTe pa3syMeBaTM JaHalllbe WpaBHe MHCTUTyTe 
aKO He 3HaTe KaKO Cy OHM usriefanu y WpeTXOMHOM 3akony. IIperxoy- 
HO 3aKOHOJJaBTCBO He YMMpe, peTXOJHO 3aKOHOJaBCTBO Ce CaMO MO- 
nemupa. Peak je 3aKOH KOjM ce Of\Ce4e Y NOTMYHOCTM M3 Mpouoc™M u 
KpeMpa HeKakBe HOBe jeje MIM HOBe WpaBHe KaTeropuje. CKopo cBaka 
MOjjepHa IpaBHa KaTeropuja yTeMeybeHa je y HEKOM MOjMY KOjM je CTBa- 
paH y IpeTxoqHMM BeKOBMMa. 3aTo je 3HadajHa IpaBHa McTopuyja, jep KO 
xohe fa pa3yMe MO3MTMBHO MpaBo, OH 3Ha MpaBHy uctTopyijy. U qoopu 
HOMOTeXHMYapM, MCI 3aKOHa, FOOpM 3aKOHOAABUM, a MOroTOBy FOOpu 
mpodecopm mpaBHMx daky/ITeTa WIMpoM cBeTa, CBM MMajy MU3BaHpegqHO 
oOpo nosHaBatbe Pumckor mpaBa uM MpaBHe McTopuje. Jake, Huje camo 


443 


BecHuxk mpaBHe uctopyije, roguua I, 1/2020 





PyMcko TIpaBo TpaBHa McTopuja. Hujeqan npaBHU MporMc He HacTaje ex 
nihilo, ofjeqHOM Mu cayja. CBakm ce OMHOCM Ha IIpeTXOJHM paBHU Mmpo- 
IMC, MU aKO HeKO %KeuIM fa Oye NOOap 3akOHOaBall, a MOTOTOBO ako 2KemM 
na 6yge qobap mpodecop mpaBHor dakymtTetTa, a Tako je TO cByfla y CBe- 
TY, OHM CBM ZOOpo NosHajy UpaBHy UcTOpMijy, a He camo HOpMe Pumckor 
mpaBa. Bu axo xohete Ja BUAMTe 3alllTO jeyfHa HOpMa Cafla Usr7eya Tako, 
BM MopaTe Maso Ja Ce BpaTMTe y IIpeTXOTHM 3aKOH KOjM je perymucao Ty 
ucTy OOslacT M ona hemo pa3yMeTH 3allITO Ce HelITO NpomMennmo. JlaKkze, 
pasyMeTU UCTOpUjy MU 2*KMBOT IIpaBHe HOpMe, TO je, y CTBapu, pasyMeTM 
lipaBo. PasyMeBaTM IpaBO KaO MO3MTMBHO IpaBo, TO je NYT y mpomact, 
jep Mo3MTMBHO UpaBo 2%«MBM KpaTKO Bpeme. Ila, komuKo 6p30 MeHamo 
3aKOHe — JyrocmaBuja u Cpouja cy 6uam wamnMoHM camo y IpoMeHa- 
Ma ycTaBa. 3a HeKMX YeTpfeceTaK TOJMHa IpOMeHMIM CMO IecT, ceqaM 
ycTaBa MIM ycTaBHMXx aKaTa. Kaya ce Mera yCTaB, Mefba Ce cBe, Tera 
KOHCTpykuMja. AKO BM HeMatTe jeqHO yTeMeyberbe Y IpaBHO-MCTOpUujCKUM 
KOHIJ€ITMMa M MOjMOBMMA, OHJJa CTBapaTe IpaBHe CMCTeMe KOjM Cy K/IM- 
MaBM M KOju cy TexHoKpatcku. [losHaBalbe paBHe UcTopuie je Oopba 3a 
[lyX lpaBa, 3a CllacaBabe CyIITMHe MpaBa. 





7]. B.: Joka3 moi konimunyuimeia uax moxemo Hahu uy KomyHuciduukom 
3aKoHogasciey, HAKOH 3aKoHa Oo HeBamHociMu UpaeHux Upottuca gone- 
mux ape 6. aiipuna 1941. iogune u 3a 6peme netipujaiemcKe oxyiauyje. 
Ma konuxo ux yKugao, on ce ole OCnateao Ha upeixogna 3aKoncKa pe- 
metoa. 


C. A.: Cjaja mpumep. Yupaso taxo. Jomao je KOMyHMCTM4KU Tepuog, 
IpekujjaMo Ca CBMM OHMM WTO je Ouno paHnje. Am je oMeT TO 3aKOHO- 
WaBCTBO pexksio: ,,OcTajy Ha CHa3M mpuHyMnM CprcKkor rpahaHckor 3a- 
KoHUKa.. He Moxke ce HellocpeqHO IpuMewMBaTH, jep HUje 3rOMHO Ja ce 
jeqaH KOMYHMCTMYKM pexMM Cajja 1o3MBa Ha uaH 153 Cpricxor rpahan- 
ckor 3aKOHUKa KHexesuHe Cpouje, aim cy npunHymmu Cprcxor rpaban- 
CKOI 3aKOHMKa Np@KMBENM TO aac, MU *KMBe UM JaHac. 


7]. B.: Caga 6ucmo iipewnu mano [na ipuuy] o Bama, 0 Bawoj nuunociau, 
Bawem Hayunom ycaspuaeary. V1 y iiom ioinegy 6ux xeneo ga Bac Heu- 
io iuitam o Bawum nayunum 36eatouma. Cea ceoja nayuna 36atea Bu cite 
ciuexnu na IIpasnom daxyniteity Yuusep3uiueina y Beoipagy. Ja nu Ham 
monetle pehu Hewiio o tom pazé6ojHom uyily? 


C. A.: PasBojuu nyt bope Ilnajqepa ce ofBMjao mpe cBera OneT y Be3u ca 
Kiacu4HoM ruMHa3njom. jake, o uemy hy npBo mucatm Hero 0 HedYeMy 
WTO je Be3aHo 3a KNacuuHy Ipuxy. Tako cam Bpiio 6p30 FoMIao FO Hacn0- 
Ba CBOje MarMctapcke Tese. To je 3avcTa HeIITO LITO 3acmyxyje peyeHn- 
Uy-Be BULIe Of FOKTOpcke, wiTO 61 670 Moxa U usHeHabyjyhe. Moja 
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MarucTapcka Te3a je Be3aHa 3a HajcTapMju cayyBaHu 3aKOHUK y EBponnu, 
M3 MeTOr BeKa IL.H.e., KOjM ce Hama3sm Ha Kputy y mecty Toprmun u 30Be 
ce [opTuHcKM 3aKOHMK. Ja CaM Ty TeMy IIpakTM4HO Ofabpao cam. MiMao 
cam Ty cpehy ga mu je Meutop, upodecop Jby6uua Kanyuh, go3sBonuna 
Ty cno6opy ja ja ofabepem, a ona Ja UpuxBatu. mao cpehy wa cy Mu y 
KoMUcHjn Ounu mpodecopu Obpag Cravojesuh u [[paromup Crojuesuh. 
JJaxne, jeqHa 3avcra CjajHa KOMMCHja HallMx NpaBHMx UcTOpMdapa, Koja 
obaBesyje. Amm, mpaBo pehu, y To Bpeme cy ce Te3e uM WMcame Apyraunie. 
Marucrapcka Te3a HMje Oua HM HaIMK JaHalHoj Mactep Tesu. Marn- 
cTapcKa Te3a ce Tajja cupeMasia jyro. Ja caM ofa3Mvo M Ha Mie MecTa. 
EBo MU HeEKOMKO peyeHuila fa OucTe Oome CXBATMIIM KaKO Ce Metba BpemMe 
y KOj€M 2%KMBMMO My KOMe Ce UCTpaxyje. 


SuHarTe, ja CaM Ce Cajfla BpaTMo CBOjOj MarMcTapcKoj Te3u. Payum HeKn 
revival Maructapcke Te3e, Jja BAJJMM Kako JjaHac M3r7eyja HayKa 0 lopTuH- 
CKOM 3aKOHUKy, UM OHJ\a CXBaTMM Jia CaM ja 2KMBeO y Ipauctopyju 1977. 
rogue. Ja CaM CBOjy MarMcTapcky Tesy IpBo Mucao y pyKonmcy. Onna 
ce OHa MOpayia OTKyaTM Ha MMcahoj MawiMHM y 7Ba FO Tp UpMmMepKa 
y3 UHAMTO Manmp, fa Ou je BuUyeMM MeHTOp M YTaHOBM KOoMMcHje. Hakou 
ITO je TO rOTOBO, BU OHJa MOpatTe ja OfMITamnarte Tesy. Ja 1M MKO Bue 
3Ha O]| MAa{Mx YM, TO CaM Cajja yCTaHOBMO, WTa je relITeTHep MU KaKO 
ce Tajja YMHO%KaBasla Marvictapcka Te3a? 


Ui. B.: axynimem cite yiucanu 1969. iogune, a guiinomupanu 1973. togu- 
ne. Hakon 3aepweiika cittyguja ciie ce Ha uciiom dakyniteiy u 3aiiocau- 
nu. Kako 6ucite ganac oiiucanu oey, caga iiona eexa gyiy eesy ca IIpasnum 
axyniteiiom Yuueep3uiueiua y Beoipagy, u wita cam daxyniteim 3a Bac 
upegcimaersa. 


C. A.: BakynteT je Wpyra kyha, Kako caM ja CTamHO TOBOpMo, M TO 3aMc- 
Ta jecre Tako. MakymTerT je Tayja 6u“0 y jeqHOM Moce6HOM cTaty Mocre 
YyBeHUX JeMOHcTpaluja 1968. rommHe. Mu cmo Kao rMMHasujalyn U3 
ruMHasuje y Hberouiesoj 3a BpeMe CTYJeHTCKUX JeEMOHCTpallMja sha 
a WOTYpamo jorypT cTyqeHTMMa y WITpajKy, xme6 Ha cllopeyqjHa Bpata u3 
TaimMajqjaHa rye cayja yase ayTOMOOM/M, a y TO BpeMe HomMyMja Huje 
IOKpMBasla Ta Bpata. Tala cMo ce ocehayM Ba>xKHM WTO Beh Kao MaTypaH- 
TM MOxKeMO Ja 6yfeMo MonycTyfeHTM, UM Moxya je TO jeqaH Of paszora 
Mor BesMBatba 3a IIpaBHu daxkynret. Kaya cmo 1969. roqmHe FouM Ha 
IIpaBuu dakyntTeT 3aTeKmM cMo 3aMcta 3Be3ye II[papuor daxkyntera. Ty 
caM ymo3Hao Munana baptoua, Muxanna KoncrantuHosnha, Pagomupa 
JIyxuha. To cy 6vza BemukKa MMeHa Tora BpeMena. JbyaM Koj cy mpepcta- 
BybayIM TpoMajle M Ha Hallloj KaTey[pu, a Beh cMo MOMeHYIM M HeKa MMe- 
Ha. IIpapuu daxyntet je 6“0 Jona Hophesuh kojn je raya uucao Ycras 
OHfallimbe JyrocnaByje, KakO cy ra HeKajja 3BazIM — TuToB ycTraBorMcal. 
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Ty cy ce KpeTamu u yA KOjM cy MpeycTaBbanu o36MbHe BeMMIMHe My 
OHJallbOj MOMMTUMM, avi MW BeMKa MMeHa y IipaBHOj Hay. 3aucta CMO 
3Ha/IM TO U Wa WeHumMo. VimManm cmo mpodecope koju cy Mano ofynapamu 
of, Tor MomMTMuKor usriepa. Manu cMo mpodecopa nonyT mpodecopa 
Tlosuuha koju je yBeK Jo7a3M0 ca WelIMpoM, MU MpwMKOM Tpomacka T0- 
peg Ouno Kor cryfeHTa 61arMM Hak/IOHOM CKM{ao WelIMp MU MO3qpaBbao 
ce ca cTyfeHTMMa. Mano mua Ha Wemmmp mpodecopa Byjuha, anu To cmo 
MM Mori jou 1969. roqMHe Ta BUAMMO y xoqHuUMMa OBora dakyrTe- 
ta. DakyzTeT je 3aucta 6m0 mpaBo MecTo. IIpenosHamM CMO CKOpo cBu 
3Hadaj OBE MHCTMTYHMje Kao OOpas0BHe MHCTUTYUMje, aM U HeH 3Hadaj 
3a jequHy couujamusaunjy. Taj cry}eHTCKM %KMBOT je Hem0Bao Maso Jpyra- 
unje, bYNM cy Ou MHOTO OnWOKU, a OF, MpBe rosMHe cMo Ou NoBesaHu 
M Kpo3 a@uHutTeT mpemMa PumMckom UpaBy. 3axBabyjyhu mpodecopuma, 
Taya Beh NO¥MHY HeKM KOpeHM CTBapatba CTYJ[eHTCKO-MpodecopcKux 
MHCTUTYUMja, Koje PYHKUMOHMIMY FO FaHac, Kao wITO je Popym Poma- 
HYM, a 0 uemy hemo curypHo jou u ropoputu. IIpapyu dakynter Hac je 
upumuo obepyuke. Meby tum 6pojHum cryqeHTMMa Mu CMO yMenM qa 
dopmupamo Heka y>Ka jesrpa 3a ApyxKelbe, M 3aucta je TO MecTo 6170 
Kao Apyra kyha. Mu cmo fomasviu Ha WpepaBiba KOja cy HaM Oya Wpa- 
BO 3aJ}0BO/bCTBO. HACMO MOTIM Ja MOjJMMMO Ja OF}eMO Ca Yaca. YKUBAIN 
cMo a Oyqemo Ha BehvHu npeqaBrba. BeruKu Opoj upeyaBatha cy Ouna 
M3y3eTHa M MM CMO MX MapbMBO VM WaxK MBO cyan. Buno je mpode- 
copa Koju cy 6“7M CKOpO KO3epu, Ha CTe YKMBasIM KaO Ha MOZOPMUIHUM 
lpewcTaBama. Cpu ce cehajy 7Kuxe byjykauha u meroBux mpefaBatea. To 
je ono mTo je IIpapuu dakyntTetT TaBao CTyeHTMMa, JJaBao je CBOjy Ayuly, 
a OH[la CY MHOIM CTYJCHTM 3HasIM TO ja y3Bpate. 


7]. B.: Ocepnumo ce mano na ucitopujy IIpaenoi daxyniteiaa. Konuxo ga- 
MeKO OHA cee U ga NU ce MU caga Hana3uMoO y Upehem Bexy iociMojatea 
IIpasnoi daxyniveiia Yuuseep3uimeina y Beoipagy? 


C. A.: Tako je. Mu cmo Ayro noTyeHuBau Zy6me KopeHe IIpaBuor da- 
KylTeta Koju cexy Wo 1808. roqune u IpuxBaTaiu CMO Jyro BpeMena je- 
aH pyr farym — 1841. roquny, kaya je Munomes muuej uz Kparyjesua 
mpemsao y beorpag, u kaya cy 1841. bopmupana Tpu opffemera: Pun030c- 
CKO, IIpaBOCOBHO (He I1paBOciaBHO) MU TeXHMYKO Offeberbe. OF Tajja CMO 
MM paxyHamu uctopujy IIpaByor dakynteta YuuBepsuteta y Beorpazy. 
Ouna je mpe Bue Of, WeTHaecTaK TOMHa MOYeIO UCTpaxKUBake Koje je 
moKa3ao fa y cyuiTuHM Mu IIpaBuu cdbakyteT OaliTMHUMO He M3 Bpe- 
MeHa Mumoua, Beh 3 BpeMena Kapabhopha. IIpaxruuno y Kapahopheso 
Bpeme, a 3axBabyjyhu u Jlocurejy nonajBuie, PopMupanHa je TakKO3BaHa 
Bennuxka wkona 1808. roquue, a He Tpe6a 3a60paBuTn fla je TO ycTaHMuka 
Cp6uja, 1 fa Ty uMa MHTeneKTyanaya, ocobuTo u3 BojBoyuHe, Koj 10- 
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jase [ja WOMOrHy MHTeeKTyamHu pa3sBoj Cp6yje. 1808. rogue je nouena 
HacTaBa Ha BenuKkoj WIKONM, MU KOja je Tpajama Tpu roymne. Ham Komera 
ca KaTej[pe, Cajjalllibu ekaH 30paH Mupxosmh je, Ha HeKOM Tpary Koju 
caM ja 3a4elpKao, Joulao FO O36mbHMX WOKa3a a je Ta Benuka wKoNa 
cbopmMupaHa 110 Mojeny aycrpujcKe wKome Fachhochschule, unu TaKko3- 
BaHUX KpaybeBCKUX aKaJleMMja KOje cy Tpajane Tpu rogmHe. Eppona je 
Mala OpwbaHTHe yHMBepsutete. Tlororopo Aycrpuja uv Hemauxa. A 
oupa je Mapuja Tepesuja mpouenuna cneyehe u HallpaByta IpBy, Kako 
ja BOMMM ja KaxkeM, 6on0HcKy pedbopmy y BUCOKOM Obpa30Babby. Oua 
je CxBaTua a cy uM HoTpeOHM WoOpu mM caBecHM YMHOBHULM, [pxKaB- 
HM CiyxK6eHMUM 3a Uuje OOpasoBarbe je NOTpeOHO Tpu rogue, jep Oj 
Hucy 6uim noTpe6uu HayyHuun. Hboj cy 6umm noTpebuu mpaktTuuapu 
3a oHy, Beh BemmKy Aycrpuijy, a moTromy Aycrpoyrapcxy. Tako je cuctem 
o6pa30Balba CBEO yYHMBep3uTeTe Ha CaMO TPM yHUBep3uTeTa Kpajem 18. 
Beka, M TO y JIBopy, beuy u IIpary. Yak je u bygqumnemta Ovsa cBepe- 
Ha Ha Fachhochschule, a To Ou aHalllwMuM pedHuKoM 6y710 — cTpyKoBHa 
urkoyia. Tako je HaCTaBHM IaH M3reyao y CKOpO CBMM [IpyrmM jenoBimMa 
Aycrpuyje. Ilo cBoj upumuyn, Tako cy ce u Cp6u, yxmyuyjyhu u Jlocnteja, 
KOju je OM0 eBPOMCKM YOBeK, MHCHMpMCaIM TaKBMM KOHIeMTOM UIKoTe. 
To Huje O40 yHuBepsuteT, am’ je Oa IpBa MpaBHa WKONa. UuMe TO 0- 
Ka3yjemo? Ham HacTaBHu aH 1808. roquHe Ha BenuKkoj miKomM Obyx- 
BaTao je dunos0dujy u Apyre Tucumnanue, an je Beh y gpyroj roquuu 
MMaO MOJOBMHY WpaBHMX MpeyMerta, TOK cy y Tpehoj roqmMAu npaBHu 
upeyMetu Onan y Behuuu. YcTaBHO mpaBo, To ject, IIpasHo ypehewe gp- 
»KaBe Kako ce Taga 3Ba0, Ipahancko mpaBo u KpupmuHo mpaso. Jjaxie, 
CKOpo CBe IpaBHe AMcYMMIMHE Cy MOcTOjane y TO] MpBoj BennKoj wiKomM 
1808. roqune. JJaHac ce Ha 3rpagm IIlpaBHor dakynteta Ha camoj dbacaqn 
BugM Ta 1808. roquna. Ty roquny je upeyseo u Yunsepsuter y beorpa- 
ly, M aH-fanac je beorpaycku YHuBepsuTeT cBecTaH fla Cy 3ajeqHO 13- 
pacramm Yuusepsutet, IIpapuu daxyntet, na 1 PunosodcKu akyiTer. 
To cy 6a Ta Ba jesrpa Koja cy bopmupana Taj Upa-mpayHuBepsuTer 
1808. roquHe, oy Ha3MBoM Benuka wIkKosIa, ca Ipo@usiom Koju HUje 6u0 
YHMBep3UTeETCKM MO JjaHalllHbeM CXBaTabby, alu jecTe 6u0 HajBMIM cTe- 
lleH OOpas0Balba KOjM ce Taya FoOujao y Espo — TporogzMutHn cTereH. 
Victo je Tako KacHuje bonoma peksia ja HaM He TpeGajy cTyeHTM KOjM 
cTyaMpajy veTupu rogquue, Beh cy HaM JOBOHE TPM Myc 7Be ropMHe, 
WTO je BemMkKa rpemika. Buy fa cy cBM dbakyiTeTM Yak M y CBeTY TO- 
NaKO TIpelIM Ha CMUCTeM YeTMPM IIyc jefaH, TO ject, YeTMpu rogMHe 3a 
3Bakbe CTpyKe Kojo here ce 6aBuTM eo 2*KMBOT M royMHa 3a MacTep KOjUu 
HMje HU HayIMK HeKa[lallHMM MarvicTapcKMM cTygMjama. IIpapuu dakyn- 
TeT y CBOM J[pyroM 2%KMBOTYy off 1841. roquHe (IpBMM 2%*MBOTOM CMaTpaM 
Tlepuog, of 1808. rommHe) moctaje croxep. Croxep Koju je y MoueTky 
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MMao CaMO Tpu Wpodecopa. JeyaH je 6u0 Jopan Crepuja Tlonosmh u mpe- 
qaBao je IIpupoguo mpaso, apyru je 6uv0 Urmar Cranumuposnh, u tpehu 
Pajuh. Ha nouerxy je 6u0 Mano cTyjeHaTa, Koju cy ce 6p30 yMHOxKa- 
Bam. Tome je MHOoro FompunHeo Muon kafla je moueo fa Mabe Hale 
cTyfeHTe y “uHOCTpaHcTBO. Kacuvje cKkopo fa HUje Oum0 Mpodecopa Ha 
JInuejy u nocne Ha Benukoj WIKo7M Kayla je TpaHc*OpMMcaHa, KOjM cy 3a- 
BpllaBau Halle cryquje. Cau cy FOHOCUIM WMMNIOMe MpBo u3 beya, na 
u “3 OpaHllycke, HAapOwMTO MesfeceTux royuHa, Kaya je [lapu3 nocrao 
pacaqHMUK cplickux amOacapopa. To je mocTano jesrpo cplicke MHTeNeKTy- 
aylHe eIMTe, a MOroToBy y OOMacTM MpaBa, M TO Ce OCeTMMO Y OMLITeM HM- 
Boy [IpaBuyor daxyztera. IIpodecopn Ipasuor dbakyzreta cy Taga Our 
CTpydball eBpOlckor paHra, upu3HaTu. Taj [Ipapum dakyzrter cy 3aro0- 
uuipamu y Beorpay, Wa cy Ona OfasuIM Mv jeqHy roquny 3aBpluiaBau 
Ha HeKOM dbaky/ITeTy y MHOCTpaHCTBYy, lla Tpehy roqMHy Ha HeKOM Jpy- 
TOM Y MHOCTpaHCTBY, M TO je OUI0 OHO WTO Ce JJaHac 30Be MOOMMHOCT. 
Ja cam umao cpehy, a mpwuanm cmo o KnacmyHoj rumMua3suju, Ja BUM 
MHeKC akaylemMuka CBetosapa Panojuuha, oa Moje MoKojHe Apyraputye 
Topgane Panojumh. Ou je ueTupm rofmHe cTyquja mpoBeo y EBpponm Ha 
pasamuutum daxyntetuma. Vi taza Huje HocTojao npobsem Ipu3HaBaba 
OlleHa M TIpusHaBalba [[MIIOMa jep ce 3Ha0 KOjM Mpodecopn rye upe- 
najy. Taxo je u Ham [I[pasuu daxyntet y unTepBany of 1841. roqmuHe fo 
dopmupawa Yuupepsuteta 1905. roguHe 6mo jeqaH CBeTMOHMK TpaB- 
He HayKe, aM He OKaNHOr 3Hayaja. PermoHamHor CMTypHoO, a y MHOrTMM 
CTBapMMa M eBporicKor HMBOa. To je, y crBapu, Ouo IIpaBuu cdbakyTeT u 
qoctTa Tora je 3af}pxKao. 


7]. B.: lomenyau cite aj ipeu u gpyiu xueoim IIpaenoi paxynideina, anu 
IIpasnu daxyniteit je *xueeo ceojum xueoiiom U ioKOM HemauKe OKy- 
iauyuje, a u 3a epeme HATO 6bombapgosara, iia ga nu buciie Ham Hewmiio 
pekau o idom upéom, tia u 060m gpyiom BaHpegnom citary? 


IIpod. Cuma AsBamosuth: Ja, u To je Beh caja YeTBPTM UM MeTM 2%KMBOT 
IIpaspuor daxynteta. Moxya 61 tpehu »xuBoT 6u0 YHuBepsutTet, Kajia je 
1905. ronmHe dopmupaH YuusBepsutert y beorpapy. Tana IIpapunu daxyn- 
TeT MocTaje IpaBHU, y CMUCIY Ja HMje BULUe ,,1paBOCNOBHM, M Tajia ce y 
OKBMpy YHMUBep3sMTeTa pasBMja Ha NOTIYHO HOBMM OCHOBama. HapaBHo, 
Ty je IIpspu cBeTcKu pat Koju npeknija jeyqjaH NOTHyHU y3neT YunBepsuTe- 
ta y beorpayly, am je cBe To 6uio cjajHo yo [[pyror cBetckor pata. Youu 
[\pyror cBeTCKOr pata 1ouMbe YeTBPTM 2*MBOT II[paBHor dakyzrera. Ero, 
cay CMO CK/IONMIM HeKy HOBy McTopujy IIpaBHor dakyzTera. 
HenocpegHo mpey moveTak 6ombappoBatba 3aBplleHa je OBa 3rpaya 
y KOjoj cafla ceqMMo JOHalMjoM Kpayba AnexcaHgpa Kapahophesuha —- on 
je ao HOBall 3a u3srpafy oBe 3rpasle, au, HapaBHO, Ous0 je Ty uM Ap- 
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*KaBHUX PoHAOBa. Moxerte fone y HallieM PakyITeTCKOM My3ejy CHUMMM- 
TU jefjaH BPO BaxKaH MCTOPMjCKM JOKyMeHT, Kagla Munan Crojaqunosuh 
cllylliTa y TeMewbe 1oBesby O OcHUBalby IIpaBHor dakymTeTa, U, HapaBHO, 
MOxeTe CHAMUTU TY MOBeby aja je cata PoToKoMMja Takohe eKcnoHaT 
y Halllem my3ejy. 3rpaya je Op3o0 ypaheuna, u ona je ipakTM4HO Moyena ca 
payom, ycenuma ce, 1941. ronmue. Ty npmuy mu je wcipu4ao CMH BeMKOr 
pyckor mpodecopa, AnekcaHypa Conosjesa (Anexcangp Bacunveeuu Co- 
Noéevés), KOjM je Ipuiayao reHepaymju Tux Pyca Kojm cy MHOTO 3HayMIM 
y Tpehem xuBorty IIpaBuor dakyzTeta — of, OCHMBarbha YHMBep3MTeTa TO 
J\pyror cBetcKor pata. Taya je [Ipasuu dbakynTeT umao OKO YeTpyeceT 
mpodecopa, a FeceTak Hux cy 6bumn Pycu. Vi exo, Ha ynasy y OubmuoTeKy, 
3a BpeMe MOF [[eKaHCTBa, MOJMINIM CMO TWIO“y Ca MMeHMMa CBuX Ipode- 
copa Koj cy upeyjaBanu Ha oBpome Makyntery. Hapouuro cy ucraknyTu 
6unn TapanoscKu (Dégop Bacunvesuu Tapanoesckuii) u Conosjes. Vi upu- 
4a “3 KMBOTa ComoBjeBa je Ipwua oO MakynterTy. Conosjes, Koju je 6u0 
Pyc, WoxKMBeO je CTpalliHa NyTOBarba Kpo3 Espony, Kao u MHorm Pycn, 
WOK ce HMje cKpacuo. He 3HaM KOJMKO JbyAM 3Hajy a je 1920. ronmne 
Beorpag “mao oxo 100.000 go 120.000 craHoBHuxa, a Ja je of, Tora 61710 
oxo 15.000 Pyca. CBaxu yecetu Beorpalannu Ono je Pyc. MU tu cy Pycn 
Wai OLpOMaH J[OMpMHOC pasBojy cplicke kysIType, apxurextype. Ie 
roy] MaKHeTe Cajla, TO Cy 3rpayle Koje cy wurme pycke apxutexte. IloTom, 
OUpMHenM cy pasBojy MenuuMHe. LlenokynHa cplicKa Ky/ITypa je cTpall- 
HO 3ajly2KeHa y TOMe Ilepnony, ma u IIpapuu dbaxyntet. Tako je Comopjes, 
M3 Tipwye wHerowor CuHa, KOju Takohe HocM MMe Kao oTal, AmeKcaHyap 
Conosjes, a TO M HYje TpayuuMja mpaBoctaBala, Ja CMH TOOuja ume 110 
ouy. Hamme, Koy Hac ce UMe FoOuja Mo FeqU, Kao WTO cam ra WObuo ja, u 
cajja MOj yHyK. AJIM, OHO LITO je Ty 3AHMMIBUBO, jecTe WITO je ANeKcaHyap 
ConopjeB cTapuju, mpodecop, Jao MMe CBOM CMHy M10 Kpayby AzeKcaH- 
Upy, Y 3HaK 3aXBaIHOCTU UITO je OH TaKO 3fyuIHO Upmmno Pyce y Jyro- 
ciaBujy, jep Jyrocnasuja je Ouna jeqHa of HajBaxHujux Mexa y Kojy cy 
us6eriu TM CMIHM MHTeneKTyamuM Oenorapyejun. E, taj Anexcanyap Co- 
noBjeB Miah MM Mpuya Kako je Ca CBOjMM OLeM yao y OBY 3rpafly, KaKO 
je eros otay, AneKcaHyap ConosjeB qo6u0 oBaj MpBu KaOvHeT, UMM Ce 
ybe nope mudra, uw Kako je 3alakao Kajja je yao y KaOuHeT. Taya ce 
IIpapuu dakynteT JocTa cemuo u 6u0 Mo pasiMuntuMm 3rpagama. buo je, 
usmeby ocranor, y Kanerah Mummuom 3yatpy, ta y jeqHoj srpayquuu Ha 
Ooummhesom BexLy, ta My je OuOnM0TeKa Ona Ha Tpehem mMecty. Jlaxne, 
IIpapun dakynteT ce KOHAYHO CKpacuo y3 OrpoMHe eMomMje mpodecopa 
KOjM Cy Ileyjanin Uspactae Te srpaye M KOjM cy UpBu NyT Zoom cBoje 
KaOuHete. 


E, oH]{a Mountbe Taj Hecpehuu yeTBpTu %xXMBOT [IpaBHor dakyzterta, 
ca 6ombappoBatbem. Mano je ommteheHa Tek 3aBplleHa 3rpajia Haller da- 
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KyTetTa, aM, cpehom, He uperepaHo. Buémuorexa je, cpehom, Beh yore 
Ouma ycemeHa Ma Kibure HUcy cTpayame. E, onga cy Hemym no ynacky y 
Beorpag Bpio 6p30 Buen ya je TO 3rpayja HoroqHua 3a KoMaHpy Hemauxke 
apmuje y beorpayly, “ Tako cy ce Hemym ycenuau y opy 3srpayly mpe Hero 
mpodecopn. Taya ce jeqHa Bpio 3Ha4ajHa enm3oqa qecuma. IIpapuu da- 
Ky/ITeT je Tajja MMao jeqHor Ipodecopa duHaHcuja 10 uMeny JoBaH Jlos- 
uepnth, aim TO uMe je y CTBApM HeMayKO uMe JoxaH Jerep (Johann Jager). 
Pberos oraty je rpayjMo mpyre, OH M Heros Spar cy ce posuan oBge. On 
cy 10 pobewy qoOunu cpricKa uMeua, a OHO jerep (1OBal]) “3 cBor Hpe- 
3MMeHa cy mpeTBopuau y Jlopuesuh. Taxo je npodecop Jlopyesuh 6uo0 
pobenu Hemay no nopexzy. Vi onpa je oH peKao Tajjallitem B.J. eKaHa: 
»Ja hy qa pasropapaM ca KOMaHJ{aHTOM HeMayKOr rapHM30Ha Ja ce CadyBa 
opa 3rpayja”. Hemym cy ca cioybHe CTpaHe MCKOpMCTUIM OHY MacKMpHO 
x*KyTy dapby Kako 6m ce 3amITuTMAM Of bomOapyOBatba Oyfyhux, caBe3- 
HMUKMX, Kao fa cy 3Hamm. Anu je yHyTpa, y srpagu, Ouna OuOnuotexa. Mi 
Beh cy HUXOBM BOjHUMM MOveNM ja pasHoOce KEbMTe M Jfa Ce Ha HMX rpejy 
TaKO IITO Cy MX NO%KMM, Ha wTa je JopaH JIopyepuh oTMuIa0 KO, KOMaH- 
qjaHTa uM pexao: ,,CrrymlajTe, 1 ja cam Hemay. bap mu Hemyn 3Hamo Bpeg- 
HOCT KibMre Mu HayKe. Kopuictute opy 3rpayly, HOpMamuHo je ya here opge 
paguTu cBe WITO BOjcuM Tpeba, amu cauyBajre Ou“6mMoTeKy, a He yKayba- 
Mo o6pa3 Hemaua“. Bpno nametaH UpMcTyn, Koju je ypoqMo nofoM, u 
Tako je Halla O“6mMOTeKa OCTama CadyBaHa, Ca U3y3CETKOM TUX HEKO/IMKO 
KHbMTa KOje Cy y HOUeTKY CTpaflase, uM OHa JaHac UpepcraByba jeyqHy of 
HajOoraTujux IpaBHux OuOmuoTeKa y Wem0M pernouy. Morxxemo pehu Haj- 
6oraTuja mpaBHa 6uOmMoTeKa Ha bankaHy. Kure “3 Tor Nepvoga, mpe 
J\pyror cBetcKor pata — To je mpaBo OoratctTBo. VM To je caya ueTBpTu 
»xuBort. Ileru 2*MBOT je HOBO GomOappoBalbe, KOje CMO IpexuBemu 6e3- 
6o7HO Kao 3rpajfa, aM TelIKO Kao HaljMja, u Ty hy camo Kpatxo pehu ya 
cy ce byAM OBE HOMasO OpraHU30BaIM, a MOpaM M MOMasIO HeCKPpOMHO 
IpM3HatTu, Ja cam ja 6mo jeqaH of THx Boha mpBor MeyujcKor KOMHjy- 
Tepckor pata npoTmB 6ombapyoBarba. Vimanu cmo Beh Tafa HeKO/IMKO 
Komijytepa, Beh cy 6uim Novem a PyHKUMOHMILy, oe y OHOM Jeny 
rye cy cajja acMcTeHTcKM KaOMHeTM Ca yia30M Ha ABOpMilTe — Ty CMO 
6unn whyhypenu u Ty cMo mMcamMm mMcMa Ha CBe CTpaHe, CBMM HalllMM 
UpujaTebuma, cTpaHumM mpodecopuma. Taya cmo Beh uma octra ,obap 
NM4HM KOHTAKT, asim CO60fHO MoxKemo pehn u penytauMjy y cBety. Ca 
MHOIMM CTpaHIMMa CMO KomyHuuMpamm. Anan Botcox (Alan Watson) je 
Taga Beh Omo jefjaH Of HalIMx BeIMKMX IpujaTemba, Koju je y AMepuun 
oueo aKLMjy 3aycTaBbawa OombapposBatba. Mimao cam Tajja jeqHy enmn- 
30y, aje ucmpuuahy je, 1a BM TO MoxeTe Mcehu ako TO byze BULIaK, 
Kajja HaM ce OOpaTvo jeqaH MHAMjcKM HOBMHap, CuTxapy Bananxajam, 
T7aBHM OATOBOpHu ypeyHuK Times of India, u pexao: ,,Jajre Mu jeqHor 
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CTyfeHTa Koj JOOpo roBopu eureckn, ja xohy Ja WMuleM Ha JJHEBHOM 
HMBOY M3BellTaje 13 beorpafa u O TOMe KaKO yA *KUBe™. Taj HOBMHap 
je IpoBeo HeKo7IMKO Jana y xoTeny Mocxsa, a OHJ{a je TAMO HeCcTasO Bose 
M CTpyje MU MomMo je HOTOM ja ra mpumn IIpaBuu cdakyzTeT Ha crlaBatee. 
Mn cmo Taya Beh uManm rapcomepy 3a CTpaHe roctTe, M Tajjalliru je- 
KaH je peKao /Ja MOXe, asl Ha HETOBY COMCTBeHY OATOBOPHOCT. Jep 3HarTe, 
Metponoz je Ty, 3a Koj CMo O¥eKuBamn ja he OuTM WM, Kao WTO je u 
xotem JyrociaBuja 6u0 6bombappoBaH, jep ce 3Hazo la cy ce y TMM xoTe- 
MMMa 3aMCTa BepOBaTHO HOCTaBybayle HeKaKBe MOcTaje Koje cy Ouse KO- 
puutheve 3a on6pany of 6ombapyfoBatba. Mu cMo hemy pekiM, PakyTeT 
BepoBaTHOo Hehe raharu, amu Oausy je Metponon. Mebytum, Huta, on 
je upuctTao Ha Taj pu3Mk M M3 Tora Cy v3allie Cepuije HeETOBUX TeEKCTOBa O 
Beorpagy 3a BpemMe 6ombappoBatba. YiryTuhy Bac KacHuje Ha jeyjaH TeKCT, 
MOxKa BaM Oye 3aHMM/bMB Ia Ta MOKeTe M MpOUMTaTM — KaKO je Taj 
YOBEK TOcHe 3aBPLIMO y MOjoj Kyhu, Kako je 6uo0 yroutheH Kaya HACMO 
MMasIM CTpyje, OHa Kafla cy Hac rahanm ca OHMM HeKaKBUM KapOOHCKMM 
WIM TpapuTHMM BlakKHMMa — Kaya je CpOuja Tpu um veTupu ana Onna 
y NOTHyHOCTHU 6e3 cTpyje, Kafla ce Meco y @pywoKUupepuMa Mu 3aMpsuBayui- 
Ma LeMs0, MU Kajja CMO MM OHJ{a 360Fr TOra M3HOCMIM CBe LITO MMaMO Ha 
Tpuesy, 3BaIM KOMIIMje, Lone y MOMPyM, OFHOCMIM Mayo BUHa M WTa KO 
MMA, VM TaKO IpOKMUBbaBasIM OHaj Mepuog WOK cy saByjane cupeue. IIpas- 
HM dbakyTeT je Kao 3rpajyja Mpomtao HeouTehen. Mu cMo Tajja Yak M HeKe 
MCIIMTe ON pxKaBalM fa OU CTYACHTM MOTIM [fa WoOMaxKy, TaKO [a HUje caMO 
KOPOHAa ClpeuMia pesOBHO OPBMjabe HacTaBe Ha OBOM dakyziTety. Bes- 
6071HO CMO Kpo3 TO IpouM, amu Ouo je TO 3avcTa Ha HeKM Had Wpe- 
NOMHU TpeHyTak y 2*KMBOTY OBe MHCTUTYMJe. 


7]. B.: la 3axmyuumo iemy 6eezany 3a dakynilei, moinu 6ucmo ga Ka- 
memo ga je Pakynilei genuo cygbuny cpiicKoi Hapoga u Beoipaga u ga je 
upegciasseao jeguo céojespcno pacagnuwmimeéo cpicKe univenekinyanne, a 
CéakKaKo U UpasHuuKe enuile. 


C. A.: CurypHo. CurypHo. 3HaTe, Kaya 4oBeK Tloriefla OBe BeMKaHe 
nonyt Croboyana JopaHosuha, Kojm je BepoBaTHO Yak JO M Caja Halll 
HajBehu mpaBHMK, 3aTO M CTOjM HeroBa OuctTa ucipey dakynrera. Ila ajze 
qa KpeHemo ut of, Muxajaa Koncrantunosuha, Hauer JIyxuha... loxyuta- 
MM CMO fa y BpeMe Mor leKaHCKOr MaHJ/aTa HeEKOMIMKO TMX OucTa cTaBM- 
MO OKO dbakyTeTa — eHO Caf] CMO OKynMpann yeo TammajqanHa Hallimm 
OucTaMa M HalIMM aMduTeaTpoM Ha OTBOpeHOM. Buyute, TO cy HyAM 
KOjM cy OOpumM jelom yTuyanm uw Kpevpanm nonutTuxy Cponje. Beh 
3HaTe Weny MommTmuKy cyqOuny Cnoboyana JopaHosuha. A nocne [Ipy- 
ror CBeTCKOr paTa M y BpeMe KOMYHM3Ma, NOMeHYyO CaM Maslonpe, JoBa 
‘Hhophesuh je 60 nucay ycTaBa, M MHOTM cy ce Ty NOjaBuBann. Jlonyue, 
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HOMMTMYapM cy Ty yrmaBHOM Ou “3 Apyrux KpajeBa JyrocmaBuje — OHM 
Koju cy 6uam Behe NomMTMIKe TexMHe, MOxKeMO pehn decision makers. 
Anu je u IIpapum dbakyitTeT yBekK uMao JOcTa McTakHyTUX myyM — Bopa 
Bnarojesuh, BuilwectpyKu pekTop, 610 je jeqHO 030MbHO uMe Mju cy ce 
caBeTM CylyllaiM Uy WeHTpawHOM KOMUTeTY, Maja HMje 610 Moce6HO Mc- 
TaKHYyT Kao NomMTMuKa 7M4HOCT. Mupocnas euyjauh je 610 aan OHO- 
ra WTO ce Hekayja 3Bam0 Ilonur6upo. Vimao je IIpapuu dakyrteT Taga 
jeqaH Opoj 3avcTa McTakKHyTMX YAM KOjM cy yTMYaIM, MIM TetMuMM4dHO 
yTMuanu Ha cyqOuny Hapoga. HapaBuo, curypHo je HajBuile Ha cyfOuHy 
Hapofla yTuyjao Hal cryqeHt CnobogaH Mumouesuh. Ou je motekao 13 
oBor aMouTeatpa, OH je 60 UM MpeyceqHUK OMMaMHCKe OpraHusalnije y 
MCTO BpeMe Kajja je 4 Kocra UaBouKku 60 cryfeHT y TOj McTOj orpaHusa- 
yyMjn, Nu jou TlOHCKM OF, TUX NO3SHATUX MOMMTMMapa, pa3sIMAIUTUx calla Beh 
6oja. He6ojuta Ilonos Ha mpumep. Tako ga je IIpasum dakyitet 3aucta 
obeeKNO UM Taj a KaXKeMO NOMTMYKM eo cyfOuHe oBor Hapoya. A OHO 
ITO CBM JOOpo 3Hajy, TO je Ja je U Halll cafalwu UpepzceqHUK Peny6muKe 
6u0 M3y3eTHO yclellaH CTyfeHT oBor dakynteta. Hehy pehu ,,Haj6omn 
ctygeut IIpapuor dakyiteta ukafla‘, WTO HuKajla HMicaM pekao, a/IM cy 
HOBMUHap yMeIM ja M3BpHy MOjy peyeHMuy. AM, OH je 3amcta 6uo jeqaH 
Of, HajycielHujux CryfeHata y CBOjoj reHepalyuju, “ WO ycriexy Ha cTy- 
ujaMa, a CMrypHO M 10 JOMeTMMa KOje je KacHuje OCTBapuo. 


7]. B.: Bawa 6ubnuoipaguja je umiiozanitina. Og o6naciiu oguoca gpxa6e 
u upKee, ipeKo cpiicKe iipaeHe ucitopuje, ta cée go aniliuke, ige bux io- 
ce6Ho u3geojuo aniauuKo ipuKo tipaso u Bawy maiucitapcky ime3zy. A Bau 
gotpunoc peiiopuuu bux ociiasuo 3a mano Kacnuje. 


C. A.: JIeno cre pexau. To je 6una Moja upBa wy6aB, Uy CTBapM TO je 
OHa JbyOaB KOja Me je AoBena Ha IIpaBum dakyzrtet, cehare ce mpuue. 
Cacpum je 6“0 upupofaH u36o0p fa ce OKpeHeM jeHOM TeKCTy 3a MOj 
MarMicTapcKM pay, Koj je 640 NOTMyHO Hemo3HaT y Haloj jaBHoctTu. Jo- 
lye, mpodecopxa Jby6uya Kanyuh ra je camo momenyia fa MocToju y 
CBOM yOeHMKy, y CMMCIy fa TaMO Herye NocToju HeKu ToprMHcKu 3a- 
KoHuKk. VI to je 6“0 Tpar. HapaBuo, Kayla caM TUM TparoM KpeHyo, Mc- 
KoNao CaM pyfHUK 3iara. Haume, lopruHcKu 3aKOHMK je TeKCT KOjM je 
cauyBaH in extenso, y WenocTu, AO fava Janac. Ha veTupm pea orpomMHUux 
KaMeHMX 6710KOBa, TY2KMHe OTIpumMKe oKO 10 MeTapa M BMcMHe Herype 
61u3y Ba Metpa. To je TOMMKO MMMO3aHTHO BeMKM CadyBaHM TeKCT y 
KOMe HeMa [\MleMe Ta je MMcamo, camo je Tpe6ano pacrymauntu. A To 
je 6vo Hajcrapyju mpaBHu tTexct y Esponm, Hactapvja KkozM@uKaynija 
— leTu Bek 1.H.e. Muorm Kaxy: ,,I]a u Huje 6v0 Hajcrapujn’, Ty je 6u0 
pumckn 3akoH ABaHaecT TabzMya. BepoBpatTHo jecte. AM MM 3a PUMCKU 
3aKkOH BaHaecT TabsMIa He 3HaMO Ta4HO HM Kajla je Hacrao. Ca wero- 
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BMM HacTaHKOM cy 671M NOBe3saHM OHM elleMBUpH, cetTuhete ce, a KOjU 
cy “umm Oa Ha Kput. Crora ce nocTaBba nuTae, 3alTo bau Ha Kput 
uy Ipuxy. Kput je 60 of JaBHMHa NO3sHaT Kao pacayjHuK WOOpor mpaBa, 
jou of, MuHockor Bpemena. JlerengapHu Munoc, saagap Kputa je Hocno 
elMTeT ,,3aKOHOfaBal. Amu cay TH PumbaHu My, Tparxke y3ope 3a puM- 
cky Koqucdukauniy. E cap, fa mM je cBe TO Ono Tafa y MeTOM Beky I1.H.e. 
HayKa ce He CllakKe y MOTIHYHOCTH, aM OHO LITO HaxKaslOcT jecre uMtbe- 
Hula, jecre a pUMcKM 3aKOH ABaHaecT Tabula HUje OcTao casyBaH. VM 
MM MMaMO CaMO pa3sIMuMTe peKOHCTpykKuMje Koje Cy HacTamle TaKO WTO 
cy KacHMju PUMCKM MpaBHUM MOHerye HOMeHYyIM Heky ofpepqOy 3aKoHa 
WBaHaecT TaOsMila Ma je OHJja HEKO CeO, IpMKyNMo Te pasiMuntTe WMTaTe 
M3 3akOHa [BaHaecT TaOmMa, M HallpaBMo pekouctpykuynjy. MU panac uma 
pa3sMu4MTUXx PpeKOHCTpyKUMja, Of] KOJMX je HajnosHaTuja Ta Hlenospa, TaKo 
a MM JjaHac Kajja KaoKeMO ,,3aKOH J{BaHaecT TaObsMa~ CBM Ce KyHeMO y 
ty Ilenosy pexouctpykuMjy Koja je, Kako cy Cp6m ropopuin — ,,Mox’ Ja 
6yne, a He Mopa Ja 3Haun“. 3a pasmMky of Tora, lopruHcku 3aKOHMK MO- 
*KeTe fla WonMpHete. VI ja cam 3axBaybyjyhu Mojoj cympy3u, ca KOjOM CaM 
Taga Beh moyeo fa ce 3a6aBybaM, M OTUUIAO Ha Kput, jep je oHa pekza: ,,[n 
Ha Mme oO ToprmHckoM 3aKOHUKY a fa Ta He BUAMIN, TO HeEMa HUKaK- 
Bor cmucna‘. Vi raxo je MeHe JeduHUTMBHO dacuMHMpao Taj [opruncKu 
3aKOHMK, U CBOjMM JJMMeH3MjaMa, a IOrOTOBy CBOjOM Cafjp»KUHOM. Bpa- 
TMO CaM My Ce IIpe HeKOMMKO roquHa ca IIpaBHum dbaxyntetom. Vuima je 
yea eKckyp3Mja Halimx Konera Ha Kput, u nopey Kuococa u Pectoca, 
CBM Cy Ce yMO3HaIM ca HajCTapujoM eBPONCKOM KoMuKalMjoM, Ty Ha 
muy Mecta. Cajja cBe TO m3rmegqa NOoTMyHO Apyraunje. Kaya cmo 6unu 
*KeHa Mt ja 1975. roquue, Ty je Ou710 joul yBeK HeKaKBOr KOpoBa, HUje Ou10 
HMUKakBe 3alllTMTe HUTM TyBapa. Mn cmo AoW FO Tor 3aKOHNKa, ja caM 
Ta CMKaO HEKMM I[pHo-benMM PoToatiapaToM, a OKO Hac HUTWe HUKOra. 
Ty je 6vo0 jeqaH Mam am@uteatap, UBPKyT Tuya, a BM jeqHOCTaBHO He 
MoxeTe Jja BepyjeTe [Ja cTe Ha jeqHOM TaKBOM Mecty a la je OHO Heobe3- 
6elheHo. Ouga cam ja Kyxao: ,,Ax, Tu [pyu, oH Cy Kao M MU, He 3Hajy a 
HOWTyjy cBoje crapwue™. Cafla Kayla cMo bum, Moxa cam Oo OYajHnju 
Hero oHJja. Cafla cy TY TypucTH, cayja je Ty rOMMIa BOAMYAa, arpecMBHMX, 
KOjM yonluTe HM He upMyajy o lopruHcKOM 3aKOHMKy, HeTO O TOME KaKO 
je Ty y O1m3mHu jeqaH xpacT MM HeKO [pyro ApBO, 3MM3eneHO, jep My He 
onayja mmuuthe, a y cTBapu je IMCcTOMaqHO — crleuMdu4Ha BpcTa, ul jep je Ty 
3eBc oHeo Eppory Ha CBOjuM sehuma Kasia jy je mpeBapvo kao Oux. Vl ty 
jy je o6y6n0, nopeg Ioprune, u Tako je Espona noctama 3eBcoBa >KeHa. 
Tako je oHa outa Ha Kput, u Taxo je Kput uwurerpucan y eBporicky Kyii- 
Typy. A oHja Ty HocToju jeqan notounh, y koju je yuma Esporia, 1“ mOHO- 
BO joj ce BpaTuma yepHOcT. Eto To cy upmye Koje Bam upwyajy Typucruy- 
KM BOM Kajja cy y Toptmun, a O 3AKOHMUKY K@Ky TeK 110 [Be-Tpuv pean: 
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»OBO je HeKM 3aKOHUK’. E ofa cam ja NoKyulao fa O6jacHuM Maso Ha- 
IMM IIpodecopuma, KomeraMa M pujaTesbuMa, U OHJa Cy ce BOAMIM T0- 
6yHMIM MU TpakusN cy MomMmuNjy - 3a6pareno je Ja uno Ko Mpwyua Ou 
WTa Pyro OCMM OHOra LITO BOAMIM MpV4ajy, BepoBaTHO 360r XOHOpapa, 
KOHKypeHuje, MM He 3HaM Beh yera. AmmM eTO, TO je jeqHa Of Hallux 
ellm3ojia Kajja CMO Ce Ha Mecty IopTuHckor 3aKoHMKa CBahanu ca Mopep- 
HMM BoMuMMa. CpehoM, OHM yr7aBHOM Mjy TaMo y Heky UpKBy CBetor 
Tuta Mu TaMo y Heky Many Aropy, re cy mpoHahenn penosm [opruuckor 
3akoHMuka. A Cajla, a ce BpaTuM Ha TOpTMHCKM 3aKOHMK, roqune 1884. 
@peyepux Xan6xep (Frederic Halbher), Viranujau, anu Hemaukor Mopek- 
ja, WpoHalliao je MpBO Jeo Tora 3aKOHMKa M TO ball McCoy MoTOUMha, 
cayja Beh 4yBeHOT, KOjM je WOKpeTaO He€KM M/IMH, TO jeCT, TOUAK M/IMHa. 
Tako je Ta BOfla Ulla M WpenuBasa ce WpeKO HeKOr KaMetba M HallpaBusia 
upupoguy 3amrury lopruucKor 3aKonMka. Ty cy ce CTBOpMIM ciojeBu 
OaTa, y KOjMM je HOMeHYTM apxeOsOr HeLITO HaYLIMO, MOYEO [ja OTKO- 
1aBa, M TO je WoTpajano, jep je Ou0 HeKMx MpobseMa Ca TpukKMM BulacTM- 
ma. IIppa aBa KaMeHa O710Ka cy ogHeTa y JlyBp, “ Ty je HacTama HeKaksa, 
HapaBHO, MOIMTM4Ka TeH3Mja, aM yriaBHOM, cpehom, [opTmuHcku 3aKo- 
HMUK je CaduyBaH y OOIMKy y KOM je HammcaH. Hbera cy Pummann Kacunje 
MUCKOPUCTMIM 3a IIpaByberbe jesfHOr MOUYKPy2XHOr OfeoHa, amduteatpa y 
KOM Cy Ce OfBMjalle My3MukKe IIpescTaBe, UCKJbyYUBO My3U4Ke M pelyta- 
TOPCKe, MU 3M], Tora OfeoHa je M jaHac cauyBaH, a usrpahen je of 6710KOBa 
[Ha] Kojuma je ucnMmcaH TexcT lopTuHcKor 3aKOHMKa. OH je BepOBaTHO y 
TOM II€TOM BeKy IL.H.e. IpescTaBbao feo 3Mfa KOju je YAHMO CyAHULLY, 
TaKO Bepyje HayKa, a oHJja cy PumwbaHu Mocie, y IPBOM BeKy, TO KaMerbe 
Koje je IpeocTaylo HaKOH CBMX OCBajarba M pasapatba y XeyIeHMCTMYKOM 
Hepuopy, a Koje je 6un0 u omreheHo, ucKopucTuM 3a rpajy ofjeoua, 
eTO CauyBasIM ra HaMa jo JjaHac. XBama bory, ou je aHac o6e36eben, uma 
jetaH OeTOHCKM KpoB, KOjM Tra WITUTM Of aTMOCchepcKMX IpwiuKa, MMa 
pellleTKe Koje ra WITMTe Of, TYpUCcTa jep HaxkaNOcT, Kayla BuAMTe y Xuan- 
napy; rope y IImpry, Kako cy yuucaHa MMeHa MU WaTyMM Kajla Halu TypMc- 
TM Ty OMIM, 10 HalliMM cTrapuM peckKaMa, OHJJa CxBaTUTe Ja je Oome a 
TopTMHckn 3aKOHUK bye OHaKaB KakaB je jJaHac, Hero KakaB je Ouo Kayla 
caMO Ta TlOceTMIM ja M MOja 2KeHa — NOTMyHO HesamiTuMhen. 

E, cayja, Ipuya O MOjoj Tes. Ja cam WuTIOMMpao 1973. roquue, 1974. 
royuHe CaM yIMCaO MarucTapcKe CTyAUje, MOTOM NoMarao yCMeHU Marn- 
CTapCKM MCIIMT, a TO je Ou0 TexKak MCHMT Koju O6yxBaTa Tp McIIMTa Koja 
cy ce OfjeqHOM Tomarana pes, KOMMCUjOM, KaO IITO ce TO JaHac IHU 
Ha JOKTOPCKMM CTy{MjaMa, M OHJJa ce Mcama MarMcTapckKa Te3a Koja je 
MMaJla IIpOxTeBe KOje aac UMajy JOKTOPcKe AMceptaluje, 1 10 oOumy u 
mo KBamutety. Mehytum, fa OuctTe BM MMcamM MarvicTapcKy Te3y, BM CTe 
MopasiM UMaTu muTepatypy. Pekao cam KakBa je Halla (bakyTeTcKa 616- 
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mmorteka, u cpehom, 3avcTa, Ta OuOmMoTeKa je MeHM Jasia yBU, y O30M7bHY 
murepatypy. Huxo of Haulimx crapux mpodecopa ce Huje 6aBMo rTpukKMM 
IpaBoOM, WIM HM MajIO, alu Cy 3HalM Koje Kure Tpeba KyMoBaTu 3a 6n6- 
muoteky. Tako fja cy KbyuHe KbUTe KOje cy Ouse BakHE 3a MHPOpMM- 
cate 0 JopruHcKoM 3aKoHMKy Ouse OBge, Ha IIpaBHom dakynety Yuu- 
Bepsuteta y beorpapy. A NoTOM je KpeHy/0 Moje llyTemrectBuje — ATUHa, 
Conyy, Munxen, Jlongou... Mopano ce TpaxkuTM Ha cBe CTpaHe, U, Ha- 
PaBHO, 3BaTM UpMjareme Kojm he Ham cnatu dotoKoruje. JeqMHO Tako ce 
Morno yohu go mutTepatype. Huje 6uno0 untTepHeta fa HoTpaxute Google 
Scholar Hero cre Mopamm fa cpehete yze, u TO je Ouma cBa cpeha, wITO 
CMO Ce CycpeTaIM M WTO CMO TaKO yHO3HaBaIM Jbyfe KOjM cy 0 HeYeMy 
IIMcasIM, a He JOXKMBbaBasIM CAMO KaO HEKO MMe Ca MHTepHeTa. To je 610 
Taj MIpBM eo emmsoye, cacBMM JpyrauMju of Wanalimer UcTpaxMBara 
Kajja ce mie WoKTopat. Mehytum, ono wITO je cayja 3AHMM/bUBO VM ITO 
caM TeK Cajja CKOpO ycTaHOBMO, TO je Ta TeXHUUKa IIpMipema M3pajfe Ma- 
ruicTapcke Tee y TO Bpeme. IIppu pyKomMc je 610 Mca OJIOBKOM Ha Ia- 
mmpy. Hakme, u3BopHu TexkcT. A oHJa Kajja WoheTe JO HeKor TeKCTa KOju 
CMaTpate IIpUXBaT/bMBMUM, BM Ta OHa KyllaTe Ha MMcahoj Mawmun. Bepo- 
BaTHO Ce CBM Cehate, aM u3 (PMIMOBa, OHE MaLIMHe Koja ce Habazla UpcT- 
mo-mpcer. Ako cre 6p3m Mm ako uMaTe JOOpy MaliMHy Moro je Mu Bue 
upetnjy. Am o6m4Ho cy Oune TBpye a cTe MOpasIM CBaKO COBO OOpo 
qa yOopeTe, U OHe Cy MMasle OHY Tpaky, M TO Ce HapaBHO HOjaBbUuBaNo Ha 
mwanupy, “W MOriM cTe mlomohy WUHAMTa, MHAMTO MalMpa, KOjU CTaBJbaTe y 
WBa Tpu cioja, Wa OF jeqHor Kyljakha FOOujete 7Ba Tp“ mpumepka. Amu je 
OHJja Taj NallmMp Mopao OuTM TaHak. 3Ba0 ce ,,emMp Mallup’, Koj ce Ko- 
PUCTMO yMeCTO OBOF TBPAOT, M OH Ce MaKe OCIMKaBao Ha OHOM Tpehem 
IIpMMepky lpeKo wHAura, jep cTe TO MOpanU WaT WiaHOBMMa KOMMCH- 
je umm Mentopy. Kapa ce TO 3aBplIM, OHJja MOUMHe raBHa opMceja. E, 
TO je OHO WTO BepoBaTHO Hu 90% MlaqMXx by IM, a 3allpaBo He CaMO HM 
M/laf{UX JbyM, HeTO MU OHUX M3 Cpejirhe reHepaluje, Bulle He 3Hajy. Mu 
CMO MOpasIM [ja 1pefjaMO yKYNHO OKO jjeceT IpuMepaka — TPM 3a MeH- 
Tope, ceqjaM 3a OubmMoOTeKy, jeqaH WIM JBa 3a Hac, M OCTaNO je MININIO y 
Yuusepsutetcky Oudmuorexy, bu6auorexy Cp6uje, amu yrmaBHOM JJeceT 
lipMMepaka CTe MOpa/IM HallpaBUTU, a TO HapaBHO HMje MOTVIO J\a Ce Kyla. 
Vi onga je noctojama MalliMHa Koja ce 3Bala WanmMporpad, unu Temrer- 
Hep. Ianuporpad je Maumua, a lemrerHep je @upMa Hajlo3sHaTUja Koja 
je UpomsBoyquna Ty MallMHy, M TO je HeNITO Ha 4emy cy ce WTamnanm 
MatTepyijaiu y OHO KOMyHMCTM4KO Bpeme Kajfa je Tpe6ano objaBEuBaTu 
TeKCToBe. Onjia Cy Ce OHM YMHOXaBaM y3 WOMOh HeBepoBaTHe CrIpaBe 
Koja ce 30Be Marpua. To BaM je 64710 HEKOJMKO NOBe3aHMX M U3yxKe- 
HMX JIMCTOBA, re je UPBM AMcT OM0 BOWITaHM NanMp, Fpyru je Ouo HeKa 
BpcTa KONMp “IM MHAUTO Manupa, a Tpehu je Ou0 mpasHa xapTuja. E cag, 
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Kako ce Kyjam0. Bu yByyete y MalliMHy TY MaTpUlLy, a OBaj COHN eo 
je umMao Bocak Ha ceOu, cKMHeTe ca mMcahe MallimMHe Tpaky M WTO jaye 
KyljaTe cyloBa, Ja OU ce OHa ype3MBasla y BOWTaHy MaTpUlly, jep OHDa Ta 
MaTpulla Kajja ce UCHIMle Wena, yas y MalluMHy — relliTeTHep, Kojm ona 
Ha JOOourly, HeKOM 60joM IPpHOM HaMaxe Taj JOOOL, KOojM MOTOM MouMbe 
la BPTM TY MaTpULy MU KpoO3 OHE pyle Koje CTe BM HallpaBuM COBMMa 
TlojaByje Ce OTMCaK COBa KOja cy Ty HaltMcaHa. VI raKo je onyja Moryhe 
HeIUTO ypay{MTM y [eceT, WBaeceT, Ma YaK MOXKJa MU NepeceTak mpuMepa- 
Ka, KOIMKO MaTpMja Moxe fla u3{pxu. [jakie, Tpebano je uckyyaTu [Be 
CTOTMHE U TpujleceT MaTpMia, KONMKO je Tajja CIpaHa MMasla MOja Maru- 
cTapcka Te3a, alu Huje TO Ousia cBa MyKa. Myxa je 6u7a u y ToMe WTO je 
MOja Te3a 10 Ipupoyu cTBapm MOpasia MMaTM rpuKa cOBa, HeKe rpuKe 
mojmose. VI cay, KaKO Ha Te3y yKyljaTM rpuko coBo? Tako WTO u3sByyeTe 
MaTpULy U3 Halle MalllMHe, TaTMHUHE, Taji ce HMje HU KOpucTua hupu- 
MMiWa YOMMTe, a M [pyro 3roqHO Mu je Ous0 360r MHOCTpaHe MTepaType 
— HeMauke, UTaMjaHcKe, Oap fa Ty HeMaM pose. Ila ona yByyeTe Ty 
MaTpuUlly y Malluuny Ca PTpukKMM CIOBMMa, Ia OHJa PUXTaTe fa ce peyqOBU 
MOK/IONe, WOTOM ykKyljaTe Taj TpukKM TeKCT, a OHA U3BaAMUTe Ila BpaTUTe y 
IIpBy MalliMHy M HacTaBuTe jase. Vi Tamau Kaya Woberte fo Kpaja crpaue, 
oHyja Horpemmte. Un cBe ucmouerka, uM je OU0 HEKM aK KOjMM Ce MO- 
Tila WpeMa3aTu, WpelakupatTu Ta MaTpUla, U OHAa BU IIpeKO TOra MOKeTe 
ape Tpehune cnoBa Ja MciipaBute. Crora, ykOnMKO byfeTe CHMMMIN Te3y, 
mohn here ga Bugute fa je TO FocTa nou orucax. Huje To 6un0 MHoro 
YUTIbUBO, aM je 6410 y HOBObHOM Opojy mpuMmepaka. To cy zakie Ouse 
Myke 10 TCXHUMU, a OHO CBe [pyro cy 6une CiaTKe Myke, UCTpakKuBaikn 
eo mocia. 


II. B.: ,,Kaxo ce kanuo Hay4HuK”.. 


C. A.: TagHo raxo. Taj [oprmuckm 3aKoH je, akme, MCIMCaH Ha TUM Ka- 
MeHMM OIOKOBMMa, a Ha CBAKOM KaMeHOM OyloKy je yKylecaH cTy6aly Te- 
KCTa, Ca Ief[eceT, WIM HeMITO BUIle, MefeceT NeT pefoBa, a OHJa Maza 
Hay3a, Ma ONeT HOBM CTy6all, Ha OMeT YMCT Feo, Ma HOBM cTy6all, M TakKO 
yKyNHO [BaHaecT IlyTa. Haxze, Toprmucku 3aKOHUK MMa [J[BaHaeCT KO- 
lyMHM, KaKO TO 30BeMo. A HeKM KaxKy JBaHaecT Tabmuya. Acounjauja 
je HeBepoBaTHa ca 3aKOHOM J[BaHaecT TaOjMIja y MHOTMM 3Ha¥eriIMa. 
CxBaka KOvIYMHa je IIMcaHa rpukMM amdabeToM, JOPCKMM CTMIOM TO jecT 
TUjayleKTOM, KOjM Ce Mao pasAMKyjy Off jOHCKOT, aTMHCKOr. AJIM OHO LITO 
je Ovo HeoOM4HO y HOYeTKy jecTe ITO je UpBu peg, Tpehu peg, u cBakn 
HellapHU pel] pasyM/bUB, a CBaKM MapHu pep je Ovo Hepasymbus. Buyena 
cy ce CilOBa, aM OHa HUTA Hcy 3Hauuma. HapaBHo, u3 ApyrMx HaTIM- 
ca KOju cy ce NpoHawnu y Toprmuu, 6p30 ce cxBaTuso fa je y WuTaby 
moce6aH CTMM MMcakba KOjM ce 30Be ,6ycTpodesou’, mpema KOM ciIOBa 
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upy jeqaH pey| cnepa HajecHo, ma cnezehu pey 3yecHa HameBo, a ona 
cneyehu cepa HaflecHO, MU TaKO JO Kpaja, KaO BO Koju ope. Ml 6ycrpo- 
deqoH 3HauM yIpaBo TO — ,,BO Koj ope’, jep oH Aobe Wo Kpaja Huse, u 
Oy[Max Ce OKpeHe MM TIyrom 3aboje Jase. Tako je u OHaj HecpehHuK KOjn 
je “Mao 3afaTak ja Klee OBaj [OpTMHCKM 3aKOHMK, MOrOTOBO Kajfa cy 
TU BUM JeOBM 3aKOHUKa OMIM y WMTalBy, Ma M CTOMMUMLLYy ako je MMao, 
HMje Mopao fla ce Bpaha Ha mouerTak peyla, Hero Fohe Wo Kpaja u ofMax 
IMiWe Worako yHa3ajj, M TaKO je UATaB 3aKOHMK HallucaH y 6yctpodesou 
ctuy. To takohe yKasyje Ha crapocT Tora Texcta. Tex he rpuxu TeKcTo- 
BM y jOHCKOM [levy fa ce MMuIy HOpMamtHo. Oxo je HeKM yTUIaj Ca MCTO- 
Ka, MOKja Yak M SbeHMYAHCKM, HeKa UyfHa MellaBMHa, aM BPO BpO 
IpenosHatbuBa y elMrpaduun, u uma cBoje ume — bycrpodepou. LlITo 
ce TH4Ye Cay[poxKUHe, HEMa HUKAKBUX TY PeUIMjCKMX MHBOKalIMja, CaMo je 
IipBa peu y 3aKOHMKy ,,boroBn’, U OHJja WOuMHe Ca HOpMama. IIpBa Ko- 
MOHa je O CY/[CKOM MIOCTYNIKy, MU yraBHOM 0 TOMe KakKO yA Tpeba Ja ce 
OWHOCe IpeMa JpyrMMa Kajfla UMajy NOTpaxKUBarbe IIpeMa HMMA, M Ma 7M 
cMejy OfMax Jja ux Boge Kyhu y Fy*KHMKO poncTBO 360r HeM3MupeHor 
nyra. [opruHcKu 3aKOHUK 3abpabbyje ofBohere 6e3 cyhema, wTo je ca 
upyre crpaHe y Pumy 6Ouzo nosHatTo. Y npuMUTMBHUM WMBMAM3alMjama 
IY2KHMYKO PporcTBo je Ousia KOHCeKBeHIa HeMclimaTe O FOcMenocTu, 6un0 
AyKHuKa O10 WlaHa HerOBe MOpomMLe, KOA OHOra KO je 6u“0 MoBepu- 
mal, y TOM opHocy. Y Ioptuuu Beh yBoye fa O TOMe MOpa Ja Ofy4M cy- 
auja, Wa ako CyqMja yTBpgM Ma je Taj Wy 3aucta BamMpan, OHa ra MOKell 
BOJUTM, ayIM, Wake, He Ha OCHOBY CONCTBeHe MHUWMjaTuBe. V3 Tora ce 
jacHo BUM Ja [pxKaBa y3uMa CTBap y CBOje pyKe. YBOAM Ce [[pPxKaBHO Cy]- 
cTBo. Cynje cy uyfHe, Ouse cy BepoBaTHO KO3MOCH, JeceT KO3MOCa cy 
6uMm y TAM apuicToKpaTcKMM MomMcuma, a Kput je 6“0 apucroKpaTcKu 
MIOIMC, M MHOTO je BMLIe MM“4M0 Ha CnapTy Hero Ha ATnHy. Tako ga je 
OH XPOHOJIOIIKM WOCMaTpaHo MOK a CTOTUHY TOoqMHa U3a ATMHe, y CMM- 
cyly IpMBpeye MU eKOHOMUje. YriaBHOM, y jeqHOM TaKBOM aMOujeHTy, OHM 
yBojye []pxKaBHe KO3MOCEe Kao CyfMje, aM ca jeHOrOLMMHUM MaHjjaToM. 
Kosmoc Huje mpodecnonanHn cyquja, Beh cyquja mak, anm nouTo he 
OH Ty 6MTM CaMo rOoqMHy JjaHa, MOpa HeKO Ty Ja Oyze Ko he ogpxaBaTu 
Memopnijy cyhera. A moumitTo je 6u0 TelIKO WMcaTM U HUMje O10 MHOTO 
YAM Koj Ou Wpecype 3anMcuBanM y KaMeHe O0KOBe, OHJa Cy yBenM 
HWOcToOjatbe jOul jeqHor cyfcKor ciyxKOeHMKa KOja Ce 3BaO ,,MHaMOH , Uj 
je 3aqaTak 60 Ja MaMTM OHO ITO ce Ha Cyfy Jecuno, M apryMeHTe u 
jeqHe u Wpyre crpaHke, a HapounTo mpecyze. Tako Ja je MHaMOH 3alIpaBo 
6uo jeqHa, KaKO ja TO BOAMM fla KaxKem — ,,xofjajyha apxusa™. A Tora je 
6um0 U KacHuje — y CpefjibeM Beky, Ha UpMMep, IpucTaBu ce MojaBbyjy 
Kao HeKO KO je 640 nMomohuux cyquje. Taj ce mpuicTaB KacHuje y HalMM 
Cpe{beBeKOBHMM TpafOBMMa pa3sBM0 cBe JO ycTaHoBe HOTapa. Ay TO 
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je jeqHa Tyra u noTnyHo Apyraunja npuua. Mebytum, y cBuM TMM WM- 
BUNIMZalMjaMa, HUje Ova JOBOHO pasBMjeHa IMCMeHOCT, a Tpebaso je 
[la Ce 3Ha KaKO je Cyf| Of1y4NO, Ma je OH{a Taj MHAaMOH Mopy4aBao, oOja- 
lHaBaO HEKOM CBOM 6yfyhem HacileqHUKy fla ce M OH Ceha Kako ce TO 
Hekaf] paHMje 4MHMI0, Ja Ou WaHaliia, aHTMOCaKCOHCKa IMTepaTypa O 
TopTMHcKOM 3aKOHMKy TOBOpMia O HEKOj BPCTM Cyf[CKe IIpakce Kao M3B0- 
py "pasa. Ja MuciuM fJa je TO JameKo Of cyf\cKe IIpakce Kao U3BOpa IIpa- 
Ba, Beh je To 6uma camo MoTpeba a ce NPOCTO yTBPAM UMweHUIa, aKO y 
6yayhuoctu Aobe yo cnopa usmeby ctpanaka. 


\pyra kovlyMua je 6171a 0 KpMBM4HOM paBy, CaMO ap KPMBMYHMX 
jena — CUI0Batbe, MU Ipewy6a. Ty je HeBepOBaTHO BUJeTU [a Cy Yak M po- 
60Bn 6unu 3alTmMhennu, MHOTO MakIbUM M3HOCOM Ka3He, aJIM HU BulaCHUK 
Huje MoraO CMIOBaTM poOMmy HeKax%KHeHO, a NOTOTOBy ako je poOuma 
HeBMHa. Oceha ce, KaKO Cy TO MapKCMCTM HeKaj] TOBOpMIN, K7lacHa pa3- 
AMKa Ka3He KOJ] CUIOBarha Kala Cy VY IMTamby punagqHuyM pa3siIMIntTux 
IpylWTBeHUx crojeBa. AM CcBe y CBeMy, MU Taj Jeo je O“0 ypebeu. 


Ilorom xpehe naj3zanumpusujn feo Topruuckor 3aKoHMKa, of Tpehe 
WO [eBeTe KO/IyMHe, KOjM ce 6aBM MMOBMHCKMM opHOocMMa. Ty ce HaBe- 
MMKO BUM fa ce pasBvja UNpaBHM WpoMmer, fa ce Ty OYMTNeHO HeLITO 
qjeliaBa y [pyllTBy, HeKakBa IpeBuparba. Ilo Mom pyOoKoM yBepeBy, 
IipeBupatba cy ce cacTojalla y TOMe ITO Ce racu NopoyMaHa sajequula, 
M WITO HYAM WOCTajy cBe BUINE MHIMBUAyanHN, upepyseTHuuU. Maya ty 
Huje OuI0 NpeBue MpocTopa 3a Mpeyy3eTHMMITBO. YrmaBHOM cy y IIM- 
Talby OMIM 3aHaTM UM TproBMHa, M yrmaBHOM MOpckKa TproBMHa, jep Kpur 
je Mano octpsBo. Tako Jja Ty NouMwHe HeKaKBa NPMBaTHa CBOjMHa fla ce 
jaBmba, u TO je y CTBapw 10 MoM Ay60KOM yBepelby pa3i0r 3allITO OHM 
nuuty lopTuHcKM 3aKOHUK — Jja OOjacHe WITa TO uje 10 crapom. To TadHO 
MOxeTe OfpequTu PopMyzalujy y 3aKOHMUKy, Kaxe: ,,A 3a OHO LITO Ce pa- 
Huje Jecuo, Heka Oye Tako...” Y cmusy 4a, OHM NpaBHM MOCIOBM KOju 
cy 3aK/by¥eHM TO CTapoM ce He AMpajy, a off caja Mpomucyjemo pa 6yze 
oBako. TomMuKo 0 3Havajy McTOpuje npaBa. 


7]. B.: IIpenasne u 3aepune ogpegoe. 


C. A.: Tako je, mpemasHe M 3aBpuHe ofpenbe. A MofepHu UpaBHUK Ou 
Takobe pekao uf ,,3a6paHa perpoaxTuBHoctu. Mu cmo caja To mpomn- 
cayIu, ay TO He MOXKe Jja BAKU yHa3ay. HepepoBaTHo AuBaH UpaBHMkU 
pe3oH y jeqHOj TaKBOj CpeqUHU, JaneKo, JameKO Of, OHOr pUMcKor MpaBa 
caflpKaHor y 3aKkony JBaHaecT TaOuua, KOMe je Ta KOHWeNLMja NOTMyHO 
qameKo og cBectu. Ty cy u3BaHpeqHO 3aHUMbMBe OfpenOe o Haciebu- 
Baby, KOHKPpeTHO O 3AKOHCKMM HacileqHMM peyOBuMa, 0 Momox*Kajy hep- 
Ke Koja Kao hepka HacileqHUla MOxe fla CllacaBa NOposMyy y cayyajy Wa 
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OTal] HeMa CMHOBe. YKOIMKO OHa Hema Opahe, To jecT oTal] HeMa CMHOBe, 
OHa MOpa Ja Ce yfla 3a CBOr HajOmMxKer cpogHuuKa. Taj HajOmoKM CpoyHUK 
je npema IoprwHcKoM 3aKOHMUKy, a/IM M peMa WeIoM rpuKoM IpaBy, 610 
cTpuly — oueB Opat. Tako je ete Koje je hepxa pahana 670 ucte KpBn. 
Ila ako Hera HeMa, ako je yMpo, OHJJa 3a Opata Of CTpuia, a aKO HeMa 
HM WeFa, OHJfa 3a Jaber pohaka, u Ty lopruHcKu 3aKOHMK IIponMcyje cBe 
WO WiaHa HeKOr IleMeHCKOr cpoycTBa — dumte. AKO HUKO pyru Hehe ya 
je oxKeHu, onsa he ga ce yfa 3a Hexkora 3 cpuie, Ko je byze xTeo. Hemamo 
jacHo TyMayere Ja IM 3aTO WTO je CMpOMallHa UNM 3aTO WTO je pyxK- 
Ha. BepoBaTHuje je qa je 3aTo WTO je cupomalina. AM, yrmaBHOM, Huje 
6uo0 Ty camo MMOBMHCKM MoTUB. Vigeja je Oua ouyBaTu Topognuy. Vi 
Koy [pa u Koy Pumpana nopoguua je Ouna HajBeha cBeTMta, a ralllere 
mlopogzmue HajBeha Tpareyuja. U to ce Mopano cnpeunTu, jep je MYIIKO 
qeTe Koje oHa Oyfe posMno MpeyctTaBybalo He CMHa CBOr PU3MY4KOr ola, 
CTpula WIM HeKOr Ajpyror, Hero cuna Femuuor. M ona ce pavyHano JJa Taj 
yHYyK HacTaBba ely u Wopoyuuy Kao fa My je cuH. To je 6usa ynora hep- 
Ke HacieqHMue. Mu je 30Bemo hepka HacieqHMIa, M y MHOIMM TIpeBogu- 
Ma Ha CTpauHe jesuke ce OHa TaKO Ha3MBa, alIM TO je NorpelHo. Ona Huje 
HMITa MpakTM4HO HaciehuBana. Anu je uMana o36mbHa OBNalthema — 
OHa je MOT/a JJa Of, Kyje OYeBe JJyYTOBe M3 Te MMOBMHE KOjOM je ylipaByba- 
jla, a IIpMiToM je m HacnehuBana NonoBMHy Jena Kojy Hacnehyjy Opaha, He 
Oj] HEMOKpeTHOCTH, aM OF] OBMX J pyrux cTBapu. Hyje qa ona Huje umana 
HacilegHa WpaBa. YomuTe, upaBHM Mo70%*Kaj *eHe y ToprmHM je usy3seTHO 
3aHMMIbDMB. 


E, oHyja upe WeBeTa, eceTa M jeyaHaecta KOyMHa. Y HMMa MMa 
HelITO O afONUMju, HeEWITO O O6mMTrayMoHMM ofHOCUMa. A OH;a, 3aHM- 
MbUBO, jeylaHaecTa MU JBaHaecTa KO/IyMHa Cy Heke HOBe Ofpepbe, LITO 
6ucMO MM flaHac peKIM ,,“3MeHe M JonyHe. Buyenu cy uITa He WITMMa, 
WIM WTa Tpeba Maso Apyrauje peryiucaTu, Ma cy OHfa y jeqaHaecToj u 
WBaHaecTO] KOAyMHMU ofpenbe pasiMuNtTe NO CaypxKMHNU, 3a pasIuKy of 
IpeTXOMHUX KOMYMHM Tye cy ofpenOe Oune rpymmcaHe Mo caqpoxKUHN. 
3aTo caM ja UBPCTO pu yBepewy a Taj JoKyMeuHT Tpeba 3BaTn ,,lop- 
TMHCKM 3aKOHUK — KoAMUduKayMja. Ama ayTopa Koju To 30By TopTuH- 
CKMM 3aKOHOM, jep je OH HaBOJHO IMcaH 36pya-390Na, am wTa 6m HeKO 
Bue OF, TOra HeTO jja je TEKCT aKTa [pylMcaH 10 HeKMM rpaHama Ipa- 
Ba KOje 6MCMO MM JjJaHac Ha3BayIM TpaHaMa lIpaBa — cyf\CKM MocTymak, 
akyle IpolecHoO MpaBo, KpMBM4YHO MpaBo, 6bpayHo uM NOpoyMuHO mpa- 
BO, HacileqjHO... CBe TO MoxKeTe peno3sHaru y [opruHCKOM 3aKOHMKy 
Ha ofpeheHum mMectuma y ofpehenum wenmHama. Maya mu ce 4MHM Ja 
je Moxya Bpeme ctaTu ca [opruHCKMM 3aKOHMKOM, a MOr/IM 6ucMo jour 
jako [[yro 0 ToMe ja Ipwuamo. 
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i. B.: Pexnu cite ga je Iopituncku 3aKonuKk epiwtoaK pumcKoi 3aKona 
geanaeci ihabnuya, y3 tojegune ipeittiocinasKe ga je 4uak u cidapuju og 
toeia. Umajyhu y eugy Bawe baeerve tipasnum ilpanciinaniiuma, ga nu 
ce moe pehu ga je pumcku 3aKxon geanaeciu imabnuya upaenu ipanc- 
unanin Iopiiunckol 3axonuKa? 


C. A.: Ilocroju ta Teopuja m HeyoyMula y Hayyu, ero — ABaHaecT Ta6- 
MMia, [BaHaecT KOyYMHM. OTMpUuIMKe MCTO BpeMe, CpefMHa NeTor Beka 
ILH.€., PMMCKM M3BOpM Kaxy a cy TM FeyemMBupu myToBanm m0 IpuKoj, 
noroTosy Ha Kpur. To 6u More OuTM caMO HeKakBe Ha3Hake. AIM MM 
IpaBux }OKa3a 3allpaBo HeMaMo. HemaMo 3aTO WITO HeMaMO 3aKOH J[Ba- 
HaecT TaOsmua, pe cBera. J[pyro, uMa JOCTa HeEKMX CAMUHOCTH, CAMYHMX 
Ha3MBa. Mehytum, cBe je TO HeJOBOHO Ja OMCMO MOTFIIM [fa KaxKeMO Ja 
je CTBapHo y IMTamy WpaBHM Tpanciant. J[mBua je wyeja Anana Borco- 
Ha Jja ce IpaBHM CMcTeMM yrvlefajy jeqHM Ha ypyre. Ja Oux mpe pekao fa 
je Pumcko mpao, ma vu 3aKoH ABaHaecT TabsMya, MOKAa WpaBHU TpaHc- 
IlaHT rpuKOr HadMHa pasMMUbakba O IIpaBy. Jep HUcy JeleMBupu Ovum 
camo Ha Kpnty, uum cy onm u y ATMHYy fa Bue ConoHoBe 3aKoOHe, Ja 
Bue Kako cy ATMHaHu TO TyMayunn. Vina cy w Ha Cunmaujy. Muoru 
Bepyjy fa je MHOFO jad yTMiaj M3BPUIMI0 TO IpBo 3aKOHOAaBCTBO IpuKo 
ca Cuumiuje - 3ameyK, Xapoujac, koju cy 6uiM UpBM 3aKOHOpaByM Ha 
Cunuiuju, y JaHawHoj Karanuju, y Jloxpucy 3aneyx. Mehytu, ma mu je 
TO IpaBHM TpaHcumaHT, 6u0 6 opBeh xpabpo pehu ma jecre 6e3 MHOrMx 
usBopa. ANIM [la Cy IpaBHM TpaHcriiaHTu Moctojamu Beh y aHTMIU, TO je 
Botcou HajOo7be 0Ka3a0 Y CBOjOj KHM3M, KOjy je TaKO M Ha3Bao M Koja ra 
je mpocnasuna - ,.[papHu tpancnmantu. IIpapan TpaHcnmaHTM jjaHac 
UpeyctaBbajy jeqHy of Biagajyhux Teopuja Koje objauiHaBajy HacTaHak 
lpaBa M3 yrla MOJ[epHe IpaBHe McTopHje. 


7]. B.: Ja 1u Ham onga nHewiio momeite pehu o camom Anany Boilicony? 


C. A.: Ca saqosomcrBom. AnaH Borcon je mpe cBera BeIMKM UpyjaTerb 
IIpapuor dbaxynteta. VimMare u werosy dotorpadyijy, Kayla je, HarKasIocT, 
lipemmuyo pe 7Be roquue. IIppy KoMemopaynjy Anany BoTcony ofp>Kao 
je IIpasuu daxynter. IIppu Hexponor Anany Botcouy o6jaByben je Ha eH- 
TylecKOM jesuky y Yaconucy AHanm [IpaBuor dakyteta, y eHTIeCKOM M13- 
nawy. Anan Borcou je 3avcta jeqHo of, HajBehux mMeHa aMepm4Kor IIpa- 
Ba, Majla 6m ce OKpeHyo y rpoby Kaya 61 4yo ped ,,amepuuKor’, jep je OH 
nonocun Ikotianhanun u yBex je ropopuo: ,,Ja cam mpso [1 kotnanha- 
HUH, Ma TeK oHZa AMepuKaHa. Poheu je y Equu6ypry, “ upumayao je 
TOM IKOTCKOM HauMHy pa3sMMlbakba WpaBa, c o63upom [Ha To] Ja ce 
WIKoNI0Bao y Jemy Benuxe bputanyje koju je OauiTMHMO TpanMuNjy Benn- 
KMM [€@OM KOHTMHeEHTaIHOr paBa, a He OHY 4yBeHy TpayMyMjy eH- 
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rjeckor Common Law-a. Tako fla je ca TUM jeqHMM cpehHuMm oKo7HOCTH- 
Ma AjaH Botcou of caMor mo¥eTKa ZOOpo n03HaBao mu Common Law u 
OBO Hallie KOHTMHEHTaMHO paso. Exrmesu cy 67M jako 3aTBOpeHM pe- 
ma IIkotiaHhaHuma y o6nactu mpaBa. AnaH BorcoH je, a To je jako 3aHM- 
MbMB TlOfaTaK KOjM CaM 4yO Of] Hera, IPBM WIKOTCKM Mpodecop Kojn je 
TlocTao mpodecop Ha Oxcdopyy. A Ha Oxccdopy ra je qoBeo Jejpug [a- 
y6e (David Daube), Jespejuun, Koju je Taya mpeqaBao PumcKo mpaBo Ha 
Oxcdopay. Ou je 60 dacuuHupaH BoTcoHOBMM Tlo3HaBalbeM je3uka, 
T103HaBalbeM JlaTMHCKOF, rpukor... Knacuuap, je 1 Te — KnacwaHa ruMHa- 
3uja. PacuMHMpaH je OM0 HeroBOM MHTeIMTeHyMjoM, Op3sMHOM pa3- 
MMlybalba MU OpurmMHantHouthy mucau. Ilo tome je AnaH Botcou 3aucta 
HOTHyHO 6v0 cneymMduuan. VI pexao My je, Oap Kako Hama Anau Botcou 
upuya: ,,Do you want a position at Oxford?“ Ha to mutate Anan Botcou 
Huje Morao JJa Bepyje, jep 6“ 6v0 IpBu 4oBex v3 I[koTcKe Koju Ou Ty 
[nosuunjy] obuo. OproBopuo je Jlejpuay: ,,Hapasuo, amu Kako?“ VI traxo 
je AnaH Mloctao mpBo mpodecop Ha Oxcdopsy, am je Tayja MapanenHo 
lpefapao u y Equuoypry. A ona cy ra ysenu AMepukKaHUM, Kafla cy BU- 
eM KOJMKO je TaeHToBaH. IIpso je mpemiao Ha YHuBepsntetT y Ilencun- 
BaHMjM, a ce Oa 3ambyOuo y CBOjy CylIpyry, Ca KOjoM je OcTao oO Kpaja 
XKMBOTA, Y jeHOj Mas0j [p2KaBu, Fone, Ha YHMBeEp3SMTeTY KOjM MMa 4yaH 
Ha3uB — University of Athens, ycpey Llopyuje, a He y Ipuxoj. Athens u 
Hopuuju je jeqaH jako qo6ap Yuusepsnuter. JeyqaH Of Moxa M Hajlo3Ha- 
TUjMX y OOacTM MeqMIMHe, alm MMa M M3sBaHpeqHy MpaBHy Hayky. Vl 
Tako je AnaH Botcou moctao aMepwukn mpaBHuK. Mi cpu he qanac pehu 
»AmaH Borcou, aMepw4ukM IpaBHMK’, KOju je, AKO HMMTa Apyro, ypaquo 
Be CTBapM — Kpeupao Teopuijy 1paBHMXx TpaHciaHTa, 0 Kojoj hemo pehu 
peu-fBe, a Dpyro je, WITO je MCTO MHOTO BaxKHO, IPBM NyT Ha lipaBM Ha- 
uMH WpeBeo ,,JIurecta‘, puMcky Haj3HadajHujy IpaBHy KHUTy, JycTMHMja- 
HOBY KOAMuKayMjy Ha eHr7ecku jesuK. Huje HapaBHO OH 60 NpeBogn- 
nau wenux [[urecta, wiTo 6“ 6uno Hemoryhe. TayHnje, oH je MpeBoqno 
nenoBe U OpraHM3o0Bao rocao. V1 y meroBom m3yaby ce NojaBbyjy Jyctu- 
HMjaHoBe HOpMe y AMepM4KOM TIpaBHOM cucTemy. IIpBa crBap Kojy cam 
MOMeHyO je HapaBHO TeOpuja IpaBHUX TpaHciiaHTa — HerOBO yBeperbe 
Koje je rajuo 6a Kao FoOap MpaBHU McTOpMyap, fla CBakM WpaBHM CMC- 
TeM, KaJja Kpeupa mpaBo, Hajyeuthe mona3su of concTBeHor obv4ajHor 
lipaBa aKO Cy y IMTaby IpMMMTMBHe 3ajeqHMLe, a aKO Cy y IIMTaby Hall- 
peaqHMju WpaBHu CMCTeMU, 3aryefajy KAKO KOMIMMje TO perynMuly, a Kaya 
je y nTaty MojlepHo MpaBo, 10 NpaBMity y3uMajy y oO3mp Mpakcy uM uc- 
KYCTBO yHopegHOr MpaBa. 3aTo je ynopesjHO paBo jeyHa BeOMa BaxkKHa 
TMcHMIIMHAa [aHac, aM je OHO Ayro OuNO NorpeliHO KOHWMMIMpaHo. Be- 
poBasm cy fa je yuopeqHO MpaBo TexHMyKa [[MCIMNIMHA, a He HayKa — 
»Aajyje CAMO JJa BUJMMO Kako je TO y Hemauxoj, y DpanycKoj, y Ex- 
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r7jlecKoj “ y ApyruM 3emmama*. A Anan Bortcou, u jefqHa apyra rpyna 
mpodecopa, Mehy Kojuma mu Haw mpodecop bopa baarojesuh Kora cam 
Beh Mu MoMeHyo, M Koj je ocHoBao MnctutTyT 3a ynopeqHO 1paBo Koj uu 
aH JjaHac MocToju, 6mo je Ha CTaHOBMLITY fa je yMOpeqHO UpaBo Hayka, 
a He camo MeTog. VI To je kmy4Ho TmuTare. Ja 1M je ynopeqHO 1paBo camo 
MeTOJ — KaKO Ja BAM Ta je re, WIM OHO MMa Heky AyOmy cylITMHy — 
a 1M HOpMe yTM4y Ha Hope. V1 To je Ta WIKONa MMI beba Koja je IpeBsia- 
ala, ja je yOpeqHO mpaBo HaykKa. A Kako ce Ta HayKa pa3Buja, BOTCOH je 
1aO OLTOBOp Kpo3 Teopvjy O IpaBHMM TpaHcumaHtuna. JJaKne, Kayja roy 
YOBeK TlOCTaBba ceOM MMTabe ,,KaKO peliuTM jeqaH MpaBHu upobsem’, 
mormegahe Kako je TO 6“710 y puMcKOM pay, upso. Ila he ona morvesa- 
TU KaKO je TO Ou0 y HeKMM ApyruM MpaBHUM UMBMAM3ZalMjama, y ppax- 
IyCKOM 3aKOHMKy, ayCTpujcKoM rpahaHcKom 3aKoHMky y 19. Bexy, ma he 
oHyja fohu fo caBpemenHor mpaBa um pehu: ,,Xajne qa BUJMM Kako je TO 
ypebeno y cyceqHum 3emybama‘. Ja caM, Majja IpaBHM McTopuuap, yyectT- 
BOBaO y IIpMlpeMaby HeKMX 3AKOHCKMX TeKCTOBA, jefaH je 640 3aKOH O 
YuuBep3utery, a pyr je 640 3aKoH O OfHOCY ApxKaBe Mu UpKBe. Ja cam 
Tajja CXxBaTMO KomMKO je AnaH Botcou 6m0 y mpaBy ca Teopujom oO mpaB- 
HMM TpaHcIlaHTMMa, jep CaM BMeo a Cy CBe Te 3aKOHOMaBHe KOMUCHje, 
IIpBO WTO cy ypayjune pexie: ,,Xajye ja CakKyIMMO Kako cy TO pelliMin 
Xppatu, Cropenyy’, jep OHM cy paHuje oTuIM y EBporicky yHujy, Wa cy 
Mu Ta WMTara Opxe peulaBann. ,,J]aj qa BMAMMO pemtera u3 Mahapcxe, Ip- 
uke, OKpy>Kerba’. Jlakyle, HujeqaH 3aKOHOaBall BUUIe He USMMUba TONY 
Boy, Beh Noma3Mv Of] HeEKMX peliierha KOja MOTOM NOKyMaBa [Ja IpMarogn. 
Anau Botcou je 3aTo Hoce6HO 610 OfyWIeBbeH CPpICKOM IpaBHOM MCcTO- 
PujoM, jep je y CplicKoj NpaBHo] UcTOpujn Hallao FofaTHy NOTBpAY cBoje 
Teopvje. Ou je, HapaBHO, ocTaBmo mmMratwe: ,,KaKo oma3n JO mpaBHMUx 
TpaHcnaHata?~ Jla 1M 3aTO WITO McCall 3aKOHa BONIM jeyjaH WpaBHM cMc- 
TeM UM MMa WoBepetsa y wera? Hexayja, cacBMM M3BeCHO, TO ANaH TBPAM, uu 
TO je Ta4HO, JO TpaHciiaHata Jo1a3u HaMeTarbeM, HeKajja CMJIOM, HeKajla 
MMUJIOM, Ha IIpuMep, Kao mTo EsporcKa yHMja HaMa HaMehe eBporicKe 
lipaBHe Hopme. Kako? Caja, Ha 1puMmep, Kpo3 mpakcy Esporickor cyjja 3a 
by]|CKa IpaBa — IO CMcTemy, IIpecynM TM Apyraunje, na he TBoj 7p»xKaByba- 
HUH, aKO Ha Kpajy y TBOM JoMahem 3akKoHOgaBcTBy He BOOuje OHO LITO 
MMCIIU, ja TY2KM [pxKaBy penx, EBporcKmm cyfoM 3a JbyqCKa upaBa. VM ero 
ra, yjelHaiaBambe papa Ha HMBOy Espone. To cy cafa Tu IpaBHM TpaHc- 
WlaHTM 360r KOjMX CBaAKM 3aKOHOJaBal]| MOMasIO BOAM padyHa O TMM eB- 
polcKkum cTaHfapyuma. Huxaga Hehe ya Bam EsponmaHuu Karke Ja OHM 
MMajy TOTOBa pellierba, Hero yIaBHOM ,,acquie communitarie“ — 3ajeqHu4- 
HO ipaBo, MU Ty CMO OTIIpMINke, Ha HABOY IIpMHIMMHMa. AJM CBaKaKO Te 
UpMuuMmne Tpeba UpeTouuTu y KOHKpeTHy paBHy HOpMy, M OHJJa ce 3anc- 
Ta Upu6eraBa NpaBHMM TpaHciiaHTMma. To cy, ja 64x MX HasBa0 — ,,1paB- 
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HM TpaHciiaHTM Musiom™. [lopez onux cutom. Anu, Tpeha rpyna npaBHMx 
TpaHcrianata, 360r Koje je AzaH Borcou HajBuile HallayjaH, U 360r KOjUx 
here Hahu apBbe u Kamete Koje ce Oalja Ha Botcona. A To je wHeHMa y 
KOjy je OH 640 Ay6oKo yBepeH — Aja HeKajja TpaHclmaHTM HacTajy cry4aj- 
HO, 360r cayyajHoctu. Vi ommbeHu mpumep my je 6u0 Typcxu rpabancKku 
3aKOHMK, KOjM je peummupan of IUlBajuapcKe. Moxere mucautu! Typcxa, 
Keman Atatypk (Mustafa Kemal Atatiirk), nonmramuja, uyno Boxyje... 
Iepujarcko mpaBo, HapountTo y obsacTM Mopos_MuHor MpaBa, y3nmajy 
WIBajljapCcKM TpaHCimaHT. 3auiTo, Kako? ,,ATaTypk je %emeo fa TO 6yze 
MoyepHo’. CBe To jecTe TadHo. AIM 3allTO Oalll WIBajljapcKO, WTO HMcy 
ysemu HemMaukn 3aKOHMK KOjM je Woce Tora OM0 JOHET M Koj je 6v0 jour 
6omu. 3alITO WBajllapCcKM, a He HeMayKU, 3allITO He dbpaHyycku Code 
Civil kao Mopen. A mpe Tora je TypcKa BenMKuM JJeoM ce yrefjama Ha 
(paHiycko mpaso. Y 19. Bey, HapaBHO, M Mopey Tora WTO je WepujaTcKo 
mpagBo 6uno0 mpeosnabhyjyhe, y Typcxoj je 6“0 jeqaH NoKpeT MofepHu30- 
Balba MHOFO pe Kemana Atatypka, Mu yrefamu cy ce Ha PpaHlycKo mpa- 
Bo. Ml salro cay, ofjeqHOM WBajljapcKo mpaBo? Aman BoTcoH ce TOMMKO 
3aMHTepecoBao Ja je oTMIAO y TypcKy, MU MpoBeo TaMO CKOpo [Be ros MHE 
uctpaxyjyhnu mira ce ty qecuno. Ty ce u 3amy6nuo y TypKuty, 1a Hayao 
Typcxku. Ysrpey, oH je 12 jesuKa ropopuo 6e3 npobsema, u3mebhy ocranor u 
typcxu. Vi ong je 4oulao Ao jeqHor Bpio OusapHor 3akyuka — Jfa je Ke- 
Man ATaTypK 3aj{y2KMo CBOr MMHMcTpa UpaBge, boskypta (Mahmut Esat 
Bozkurt), 4a oH BugM Koje he npagBo fa Oye Mogen 3a Typcxy. Onrogop je 
6uo upoct. JoTm4aHM MuHMcTap UpaBge je cryyupao y IlsajuapcKoj, Haj- 
6ome je 3HaO WIBajljapcKO paBo, M pyKy Ha cplje, BepoBaTHO je 610 
3abyObeH y WIBajllapCKO paBo, UM OHO, pyky Ha cpule, jecre 6uso jefaH 
BPXyHCKM paBHM CMicTeM M HajOoma rpahancka KoAMduKayuja y TOM He- 
pluozy, u oH je pexao Atatypky: ,,/qemo ua LIBajuapcxy”. A ouga je Bort- 
COH pekao fla, Ja je MMHUCTap cTyyqMpao y HemayKoj, BepoBaTHO 6u y mM- 
Tay 6m10 HeMayKO TpaBo, a fa je cryyqupao y Dpanyyckoj... M Tako je 
AzaH Botcou 610 1310%KeH KpuTMKaMa M3y3eTHMM. A onsja je Anau yno3- 
Hao Cp6ujy, “ ciy4aj Hauer rpahaHcKor 3aKOHMKa, KOjM My je MOCTao Ho- 
Cie OMVMJbeHM IIPMUMEPp 3a TO fa IipaBHU TpaHciiaHTU MOTy HacTaTu VU Tak- 
BMM HeKaKaBMM CTMMajemM OKoMHOCTM. Jep Cpricku rpahaHcKM 3aKOHMK, 
KaO ITO MHOIM Halll CTYeHTU aHac 3Hajy, y MoueTKy je, 10 Mumomesoj 
VUHMIMjaTUBU, 10 Kojoj je paheu, aT jeqHom Ipxy — Teoprujy 3axapujaze- 
cy — koju je Ovo yuntem Kue3a Muxauza, Ja OH HalpaBM Ha OCHOBy 
dpauuycKxor Code Civil-a, jep Taj 3aKoHMK je Tafa 3aucra 60 riaBHa 
3Be3fa, oHeT 1804. roqune, a Ppanyycka je Taya Onna Bemuka. Tako je 
ogpeheno ga ce mpema Code Civil HanpaBu HeKakaB Mogen 3a Cplicku 
rpahancku 3akonnx. Taj 3axapuijajec je jako TO Nowe ypamMo, jep, em je 
6uo [pk ma Huje FOOpo 3Hao CplicKM, eM HUje 3HaO HM PpaHLlycKu, Ma je 
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mpeBoguo Code Civil ca Hemauxor. Vi taxo je Munoui qobv0 HeKM TeKCT, 
Kako 6% Munoui pekao, Koju je 6u0 ,,4op6mHe yopbe yopba‘, M OHJa KaxKe 
Munou, Anekca mule y cBojMM Memoapya: ,,OBaj LITO Muie WIM je O10 
WMjaH WIM je Ty, OBO He Bpegqu Huta’. I Tako OH 1030Be, Iptya je Maso 
qy>Ka, a ja ce cayla ckpahyjem, JopaHa Xatuha, cprickor aqBokata 13 Hopor 
Caja, a jeq}HO BpeMe Yak M rpayonayenHMKa Hosor Cana, TBopuya Marnie 
cplicke, jeqHOr MHTeeKTyasa CBeTCKOr PopMata, KOjM je, HapaBHO, IIKO- 
ne 3anpuimo y [lemu u Beay u Kome je HemayKu Ov0 HajOWKN jesuK, 
KOjM je *KuBeo y AycTpuju u 3Hao 3a Aycrpujcku rpahancxu 3akonuK. A 
Tala Huje Ovo BemMKU u360p: ropMHe 1804. Code Civil, 1811. Aycrpujcxu 
rpahaHckM 3aKOHMK, Mu pe Cprickor rpahaHcKor 3aKoHMka, Bu of, 103Ha- 
TUjUX 3AKOHMKa MMate jou camo XomaHpACKu rpahaHcku 3aKOHUK of 1838. 
rogqmue, am Koju je Oa Konuja Code Civil-a. Vi caya qonasm Xayuh Kon 
Munoma u Kaxe: ,Ma uuje 3a Hac (@paHyyckm Moyen, MM cMo 61WKU 
AycTpuju, Ma fa ce Mu yrvieyjamo Ha Aycrpujcku rpalyaHcKu 3aKOHMK?~ Yr- 
NaBHOM, [la CKpaTMMo IIpMuy, 3axBabyjyhu Xaymhy, u Munomy Kojn je 
upuxBparmo Xaymhes capet, Cp6uja je yuma y Kpyr aycTpujcKor npaBa u 
repMaHCckKe lIpaBHe TpayuuMje, a He y Kpyr (bpaHllycKe NpaBHe TpaqMuyje. 
A ope Be TpagMunje ce y MHOIMM CTBapuMa pa3sniase. Bu 3HaTe Ja Koy, 
HauMHa CTULMakrba MOCTOje 3HaTHE pasiIMKe — Ja MIM je HEOMXOaH Camo iustus 
titulus unm je norpe6aH u modus acquirendi. Ky4ue, BaxkHe crBapu! Vi mn 
CMO yIIIM y HeMauky TpaqMyujy, 3axBabyjyhnu Tome wiTo je 3axapujazec 
mowle ypagmo nocao. E, To je ona 3a AnaHa Botcoua 6uma WpaBa Mocmac- 
TULA, U Ipwyao je o CpricKoM rpalaHcKOM 3aKOHMKy LIMpoM cBerTa. 


I. B.: Kaga cmo eeh kog Cpiickoi ipahanckoi 3aKkonuka, ga nu 3a teia mo- 
xxemo pehu ga je uyKo upetiucano geno ayciipujckoi tpahanckoi 3akonuKa? 


C. A.: Onert je cjajHo nutame. VI To je 6uia Beuuta Tema. Cpuicxu rpaban- 
CKM 3aKOHMK je ckpahenu Aycrpnijckn rpalaHcku 3aKOHUK. Jecte ckpaheu, 
aycTpujcKN je MMaO XMbafly MeT CTOTMHa “IaHOBa, Halll Ma [eBeT CTO- 
TMuHa u Meyecer. Ej, amm craHute Ma ce 3aluTajTe, aKO TM Of, XMbajly eT 
CTOTMHa 4laHoBa Tpeba ja HallpaBMl JJeBeT CTOTMHa M Heyecet, a HCH 
Morao fla ra Wpenmuteut. Heurro cm Mopao uv ya m36ayuu. Beh je To jeqaH 
ayTOPCKM JJOMpMHOC, Ja TH MpoyeHuM wa je noTpe6uo Cponju, a wra 
Huje. Amn la Bpar 6yze jou Behu, Ty MMa jou MHOFO CTBapM Koje je Xayuh 
yHeo. Benuxu Cnoboyau JopaHosmh je 3a Xayuha pexao: ,,Ou je 640 camo 
qo6ap KonncrT’, amu je u CnoboyaH 610 Mano OfjMepeHVju y TUM Hanlayu- 
Ma, KOje cy mpodecopu mpaBa ca noyeTKa 20. Beka ynyhusanu Xarmhy, 
ylpaBo ca TUM y BULLY, fa je TO Now mpeBog AycrpujcKxor rpahancxor 3a- 
KoHMKa. A MuiciuM fa je Apanbenosuh mucao ya je To ,,HajBeha cpamota 
CplCKOr IpaBHMUKOr CBeTA, Ja MMa OBaKaB 3AKOHMUK KOjM He JONMKyje HU 
OBOMe HM OHOMe™. Mehytum, taj Cpucxu rpabaucknu 3aKoHnk 13 1844. ro- 
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aMuHe je upexupeo u Apaubenosuha u Ilepuha, cpe te cBoje KpuTuuape 
Koj HUcy OumM y cTawy fa HalpaBe Gown. MoxymaBanu, NoKyMaBann, 
M CBM CY 3armaBUIM Ha UCTO) CTBapU, Ha IMTamy KaKO pelIMTM WMTarbe 
mopoyMaHe 3agpyre. 360r uera cy KpuTuKoBann Xasmha — ,,oH je yrywMo 
cplicky 3ajpyry, OH je HalipaBuo reHouMy, WpeMa CplcCKOM MOposM4HOM 
XKMBOTY, a Ha Kpajy, HM OHM HUCy uMamu xpabpoctn ja 1908. u 1909. 
royMmHe, Kajfa je 3allodeT HEKU MpoOjeKaT, 3arpu3y TO WMTamwe NomMTMIKe 
mpupoge. Vi onpa cy u jefan u ppyru, a Apanhenosuh Hapounto, pexkzmu: 
»Heka TO IMTalbe pele nommTMuapu’. Vi nommrmuapu ra HMcy peuimnn, u 
octao je rpahaHcku 3aKoHMK fo 1945. roquue. IIpexnBeo je 100 roquua, 
3axBabyjyhu Tome mTo ra je Xaymh ypayuo ofmm4Ho. OH jecte, HapaBHoO, 
mmao 3a ysop Ayctpujcku rpalhaHckn 3aKOHMK, U y TOM JOMeHy Cpricku 
rpahaHcku 3aKOHMK jecTe IpaBHM TpaHCciilaHT, HeMa fMteme. Arm mpaB- 
HU TpaHciitaHT MOKEe 6uTU 3aucta TOTIYHO CUJIOM HaMeTHYT, ILOTILTYHO 
TipelimcaH HEKPUTUIKN, UW OMIeMerHeH yoMahum TIpaBoM. VU TipaBu WpaB- 
HM TpaHCcilaHTM PyHKIUMOHMIy 10 TOM pellerty, Kojm Botcou y cTBa- 
pu ul cyrepuine - 06aBe3HO BUETM Kako je KO APyrux, au OOaBesHo ra 
MIpMiarOoqMTM COMNCTBeEHO}) UpaBHo} Tpaguynju. E, y TOMe je 3Hayaj IpaBHe 
ucTopuje M ipaBHe TpaynuyMje — Mopalll NosHaBaTM CBOjy IpaBHy Tpayn- 
UMjy, Wa a OHa Kayla y3MMalll HEKM MpaBHM TpaHCciiaHT, OH He yryliM 
OHO ITO je U3BOPHO y jeqHOM Hapojly, U WTO Mopa ffa ce uyBa. VI He camo 
3aTO LITO je TO CTBap Tpaquunje, Beh 3aTo WITO je TO jeqHO TyO0KO paBHo 
yTeMeybelbe Koje yIMBa NoBeperbe HY AMMa fa je 1paBo HUXOBO, Ja je Ipa- 
BO He BelliTauKa TBOpeBMHa, Beh TBOPeBMHa KOja IPpOM371a3M M3 KOeKTM- 
BHOr lamhersa, fla je ayTOXTOHO. 


i. B.: Cxopo cam tipouuitiao jeguy 3anummouey peuenuuy, Koja Kane: ,OHO 
wilo cy MaiemaituKa u dusuKa 3a iipupogue Hayke, to cy ucidopuja u ieo- 
ipapuja 3a gpywitieene nayKe’, u yiipaso imo toimephyje oea Bawa iupuua. 


C. A.: AlicomyTHo. 


7]. B.: Cam Joean Xayuh je ciiuimaiiuzo6an jouw 360i Heueia, a imo je io- 
Noxaj «ena io Cpiickom ipahanckom 3axonuxy. Ja nu Ham mometle pehu 
jou Hewiio o tome? 


C. A.: Mi to je jom jeqHa Bemmka HelpaByja, KOjy caM ja 7M4HO MMCIMM 
OTKIIOHMO, Makap y KHburama. Xayuh je Ovo Hajpehu upucranuya usjeq- 
HavaBakba 2%KeHa y Cprickom rpalaHcKoM 3aKOHMKy. OH je BOMO TellKe 
mperopope ca Munoutem. A Munom Huje 6v0 6a 3a To. Jep nasute, caga 
y Cplicky dapliMjy yBecTM 2xeHy KaO IlyHOMNpaBHor YlaHa ApyiTBa, Koj 
he umaru pasa y o6mactu HacnehuBatba... RepKe Koje he 6uTm Hacneq- 
HUM KOIMKO MU CMH, Koje he uMaTu WenoKynaH TpaBHM Nomox«Kaj mporec- 
HM Kao M MyuiKapun... Mi To je Ou10 HapOUNTHO [eMMKaTHO, a MOCeOHO y 
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HacnehuBary. /KeHe cy uHave 3Hasle WTa MX Yeka — JOOuhe mupas, u TO 
UM je, LITO MM je. Vi To je 6uno cpricko oOw4ajHo mpaBo. E, ona je Munom 
ypayuo ony uyBeny ankerty. V1 To je omer Ovo cay MamMeTHO Mumouteso 
pellaBalbe NOMMTMUKOr WpoOsIeMa, KaO UWITO Cy M OHM KacHMju pekamn: ,,O 
TOMe HekKa opyde NomuTMyapn’. Munoui je pexao: ,,Hehy ja na opyamM, 
aj 2a BugMMO WTa MMciM Hapoy’. Vi Hapog je pexao: ,,Ma kakso, 6pe, 
u3jeyjHataBalbe >KeHa, hepxa ua Ja bye hepka, »keHa Ma Ja Oyse 2KeHa™. 
Xanmh ce 6yHuo u3 AyOune cpya, jep je Aycrpujcku rpalhancku 3aKou Beh, 
3a pasiMky of, PpaHUycKor, U3jeqHayMo y BeIMKOM Jey Mpouecuy, mpa- 
BHY M MOcioBHy clocobHocT xeHe. Mehytum, Herye Kao WTO 3Hamo, Mn- 
NOW OWIa3n U3 3eMybe 360r OHUX IIpeBupatsa, Joma3se YcraBoOpaHutemu, 
nonasu AnekcaHyap Kapahophesuh, u, y cyuitmHu, Munom je 3acnyKaH 
mTo je Cpricku rpahaHck 3aKOHMK J{OHET, aM OH HUje FoHeT y Mumo- 
meso Bpeme. IonmuHe 1844. Beh je Ha Baactu AnekcaHgap Kapahophesmuh, 
u 6x0 je jako cna6 Bragap. YcraBobpaHutebu cy BORMAN ImaBHy pey, 
oHyja ce MyyeHMu JoBaH Xayuh 6opuo ca [{pxaBHum caBetom. To je 6una 
6op6a 3a rom 2KuBoT. Xaumh je ak y jeqHOM TpeHyTKy Oo cipemaH fla 
MMUTHe pyKe OF cBera, Tpaxehn a *KeHa UMa MCTa IipaBa Kao UM MylikKapwyy. 
Mebytum, J|poxaBHu caBeT, BepoBaTHO kao M1 Mumom, pyKoBohex noTeH- 
WMjaytHUM THEBOM Cplicke Yapluiuje, MylKapalla, MHCMcTupao je a ocTaHy 
OHa peliletba Koja cy. Mi raxo je Cpricxu rpalhaHcku 3aKOH ycKpaTMo 1paBo 
HaciehuBawa hepkama, ocraBMo uM je CaMO MMpa3. TadHMje, KOH3epBi- 
pao je OHO wITO je 6um0 y O6u4ajHoM UpaBy. Amu, TO Huje cipewnno 6be- 
orpajicke JlaMe Ja y pomasy nopey Xayuha meyHy 3a HUME M yY3BUKHY: 
»lajle jeaH, KaKO CM MOrao, YHMUITMO cu Hac, cpam Te 670!“ Umamo To y 
IbeOBMM MeMOaplMa, CKOpo cy wTammanHn. VI Tako je caB OWMjyM ao Ha 
Hecpehuor Xauuha, u 360r npenucuBarea, u 360r NoorxKaja 2*KeHa, a OH HU 
KPMB HM [y2KaH HU y UpBoj HU y Apyroj crBapu. 


7]. B.: Ha IIpasnom dhaxynimeiy Yuueepsuimetua y Beoipagy 2009. iogune 
je ocnogana Poxngayuja Anan Boiticon. Ja nu dougauuja u ganac xueu, 
u KaKO pagu? 


C. A.: XBana bory, dousayuja *XMBM, *KMBera je, M, HaflaM ce, *xuBehe. 
Vimanu cmo jeqHy Mamly Kpusy, y mepvopy Kaya ce Anau pa36oreo, jep Hama 
je Anau 6mo cramHm Motop. OH He camo Jfa je 1a0 (buHaHcHjcKa cpeyicTBa 
3a Harpahupate cTyfeHaTa, Koja cy ce BPeMeHOM ToaKO TOMMsIa, aM TO 
je 60 Hajmatu mpobseM, Hero je OH MM4HO yyecTBOBAO y U360py Nobex- 
HiMka. Ham cy CTYHeCHTM IIMcayIu pafoBe Ha TeMy IlpaBHUX TpaHciilaHata. 
Mu cmo 3axBarusiu cBe, of, 3aKoHonpaBuia Cpetor Case, na go JyuaHo- 
BOT 3aKOHMKa, CplICKMxX ycTaBa, Cprickor rpahanckor 3aKoHMKka. Muore cy 
Teme lpofedumopane Kpo3 dousaunjy. Muorm qoOpu aytopy, cjajHm pa- 
HOBM ce UM Jjaybe yMTMpajy. Tako [ce] qaHac Ha Google books moxe mpounahu 
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pag Barpuhesuh Aue, koje ce  JaHac WMTupa Kao Jeno u3 Anan Botcou 
Moupalivje, jep ce Ha7la3u Ha Hallem cajty. To je AnaH ApxKao WoOpuM Fe- 
TOM CBOjJMM ayTOpuTeTOM. OH je Yak M FoNasMo M AMIHO ypyyuBao Ha- 
pale, M 3HaTe KO/IMKO je TO MOII0 3HadYMTM CTYeHTMMa Kajla jeyjaH TakaB 
BevIMKaH JIM4HO BaMa ypy4M Harpayy. HajMatn je wpo6sem 60 WTO je To 
Tajja, MSHOCM/I0 Yak eT CTOTMHA JONapa. BpeMeHOM ce TO HOMasIO TOMO 
wu tommio. Vi kaa ce Anau pa3s6oneo, Ovo je BuTamaH, amm ce puswuKu 
TelIKO KpeTao, MU HUMje Bue FoMa3sM0 Fo Espone, onffa je Beh cMarbMo0 MH- 
TeH3UTeT KOMYHMKalije IpeKo MejioBa. Onjja CMO Maso yILIM y Ty Kpu3y, 
MaJIo HaM je PousalMja 3ampzia. ViManm cMo [Be-Tpu royMHe ja ce HUjeqaH 
CTYJ{eHT Huje jaBvo. BepoBaTHo CMO M MM MaJio KpvBu 3a TO. Hucmo 6710 
JJOBO/bHO arpeCcUBHM M HUCMO JJOBOHO NObyhuBanu cTyfeHTCKOr MHTepe- 
coBalba, am, cpehom, pe royjMHy-pBe jaBusie cy Ce HOBe CHare Ha Hallioj 
KaTeq[pu, a BUMM Ty ypaBo M Mor M/laqor Komery u UpujaTema Japupa 
Kao 6yfyher Hocmoua Te jako BaxkHe PoHAauMje. EBo, mmcmMo cmo yobunu 
Tipe HeKM aH Of jeqHor Komere u3 XonanpMje, Tlowak nopeK0M, Koju ce 
wuTepecyje 3a Ponsaujy u WMTa Ja 1M OM Morao Heros WiaHak Ja MOC- 
Tyje Ha Anau Borcon douyaMju, Ha Halliem cajry. Onfla caM My pekao: 
dla, M OHZa CMO Maio OKMBENM Taj CajT, M 3aucta, AnaH BoTcou Mopa ja 
%KMBM Ha OBOM *akyziTeTy jep Tamo y Noprnju... 3Hare Beh u camu mTAa je 
Amepuka, TaMo ce 3a60paBe OHM Koj cy oTMmIM. A AnaH je 1Mao [yuly 
cnopeucky. Jep Ukoraanhanu, Cp6u, Upxoropuu, mm cmo ucru. ,Mu 
MMaMO Jlylily, OHM je HeMajy...°, TO je AnaH ropopmo 3a Exrmese 1 Amepy- 
KaHle, ,,...a MM LkotaaHhanu, Mu cMo noTHyHo Apyraunju. Vi y To cam ce 
yBepvio M Ha AlaHy M Ha MHOIMM [[pyruM Koylerama 13 [korcKe. Vi 3aucra 
cy NyHMM cpljeM oBye Hamas CBO} JPpyru OM UM cBoj Apyrm YunBepsn- 
tet. Ipant Mexaayg (Grant McCloud) xoju je Ha Kpajy HeMMMdHO Mt Hay- 
4MO CplIcKU, y CBOj KabvHeT y Enmubypry ofHeo je camxy Byka Kapanuha 
u rycne. Uy Equu6ypry, y ToM KaOuHerTy, 0 CKOpo, JOK Ipodecop Hvje 
OTMUIaO y MeH3ujy, Crajane cy rycne. Manu cMo yBexk BeNIMKe lIpujarebe 
Meby IkotianhaHuma. A HapaBHo, Ty je BoTcon mpBa 3Be3za. 


7. B.: Ilopeg Pongauuje Anan Boiticon Kojoj cite Ha ogom Gaxyniteily 
ygaxuynu xusot, makohe je toznail u, a ogaeno Beh u ean daxynineim- 
cKux ipanuya, Popym Pomanym, iaKo3zeanu ,,kny6 mybuilewa puMmcKoi 
ipaea u aniiuxe’ Bu cite jegan og ocnueaua o6oi Kny6a u tweioe gyio- 
ioguuteu iupegceguuK, a Ham peuutle, KaKo je gowno go ugeje ga o6aj 
Kny6, ulleKkako jeguuciieen to céom KoHUellily paga, Obyge ocHoeaH. 


C. A.: JeqMHcTBeH je M 110 TOMe ITO Tpaje, eBo cayja Beh MefeceT roqMua. 
Mn, boxe 3qpaBmba, oBe roqMHe Tpeba Ja mpocitaBMmo MefeceT royqMHa 
dopyma. Hacrao je 3axBabyjyhu uHuUMjaTUBM OBe TBOjuLe Ipodecopa, 
]iparomupa Crojuesuha mu O6paya Cranojesuha. IIpodecop Crojuesuh 
je HOcTao MyTOBao 10 cBeTY, M To je Hallia cpeha, cpeha Moje reHepauyje, 
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uITo cMo Beh umamM mpodecope Koju cy 6uiM OTBOpeHM peMa MHO- 
ctpaucty. U npodecop Obpay Cranojesuh je mpeqaBao 10 “HOCTpaH- 
CTBY M OOjaByuBaO KUTe, UpesaBao no Amepuuu. IIpodecop Crojue- 
Buh je ucTo 60 jeqaH of Boyehux pomaHucta, y AMcTepfamMy BUeo 
emo u upejy upodecopa Xauca Auxyma (Johan Albert ,,Hans“ Ankum), 
MHaye alana XolaH]{CKe KpaybeBCKe akaylemuje HayKa. VI on je cayja Beh 
YHOKOjeH, M heroBa CiMKa je Cajja OBJe Ca HaMa, MOMITO je U OH Feo Do- 
pyMa. Ou je pexao: ,,Xaje, MM MMaMo taj PopymM, re ce cryfqeHTM u 
mpodecopn cactajy jeHOM Mece4HO, M pa3rOBapaMO O PUIMCKOM IipaBy, 
a ce OHJja Mazo uM Apyxumo™ To ce Zomano mpodecopy Crojuesuhy, u 
OH je YecTO roBopuo: ,,peja je Moja, a beH3MH je OOpagosB’. VI crBapHo, 
O6pag, Cranojesuh je To mpey3eo. Ou je Taga 60 Maaqu mpodecop, ca 
CBOjMX YeTPAeceT MU HEKOMMKO roquHa. Cruujaj oKOMHOCTH je 60 Ja ce TY 
WojaBMla OBa Halla reHepatuja us Knacwune ruMHa3suje, Hac YeTBOPO- 
netopo. Ha To je O6pay, ofmax pexao: ,,[Ja Bu cre Hama NoTpeOHM, Mu 
xohemo jla ipaBuMo Kiy6 MpvjaTeba pUMcKor paBa VM aHTMKe, a BaMa 
je To ypobhexo“. Bugeo je kommKo 3Hamo. [louenu cmo ca peyMTammma sa- 
TMHCKe moesnje, Hoy, cBehama. ViMamo u MHKpMMMHMCaHe CIMKe Kajja Hac 
je Tafatita cbakyITeTcKa NapTujcka OpraHMsalja Wpormacua WucujjeH- 
TMMa jep lammmo cBehe y npoctopujama dakyzTera. 


7]. B.: Cy6eep3uenu genaimnuuu... 


C. A.: Tako je. OnacHn no TW pKaBy u pexum. VI jeqpa cmo cnacuau Dopym 
[ja yomuiTe “Ma paso Jfa ce cactTaje, y3 o6ehawe fla HUKaKBU peljuTann 
Hehe noctojaru. Ageja Dopyma je 6una kao u y AMcTepfaMy: Jaksle, HeKa 
CTpydHa TeMa 0 KOjoj ce TOBOpH, aM pe cBera Jby{CKM KOHTaKT U3mehy 
ylaHoBa Dopyma, cTyfjeHaTa, aM u Upodecopa Koju utHe Dopym. Po- 
pyM je 6“0 3aMMlImbeH yupaBo Kao Kiy6, yHMBep3uTeTCKU, mpodecopa 
M CTyfeHatTa, uera MWMaTe MHOTO y aHIOCaKCOHCKOM cBeTy — Oxcdopa, 
KemOpui.... OHM 3Hajy WITa cy TH KIy60BM M KOMMKO OHM MOry ATU CTy- 
qeHTUMa y HeopMasHOj KoMyHuKalujn. Vi Tako CMO MM oven fa ce 
6oraTuMo 3HakbuMa y3 OOpaga, Crojuesuha um Hae "pyre mpodecope ca 
ApyrMx KaTejjapa Koj cy Nove fa Pomase. A MU CMO OeT TO Ipeysemu 
KaO CBOje MeCTO. 


i. B.: Kao mpancinanm. 


C. A.: Kao Tpancnmant. Vi 6oramu, Anan Botcon je mocrao BenMKu 
3ambyOybeHUK y DopyM, a Ccafla, OMeT HarKasIOCcT, MOKOjHU XaHc AHKyM je 
qona3suo Ha CBaky MeTy roxqMubuy Popyma. Ilocneywa Ha KOjoj je 6u0 
6una je YeTpaeceTa roquumuya Popyma, u Beh je mpaBMo mmaHose (a 
umao je Beh qoOpux 80 rogzmua) ura he on ga pagu Kaya 6yze cnepeha, 
45. roqmumbyuya. Ha ty cnegehy roqmumbniy HaxKanocT HMje Morao Ja 
Hobe, u3 o6jexTuBHux pa3zyora, jep je Beh 6m0 MOKOjHU, am je 3aTO 610 
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mpodecop Tepxapy Tup (Gerhard Thiir) 13 Munxeua, Ipaia, caya ua 
Beuxe, Aycrpnijcke akaflemuje HayKa, M OH je caga Ha Lesap mHoctpa- 
HU. Jep CMO yBeK UManM MHOCTpaHor Llesapa, yBek, Nopey, cramHor Lle3a- 
pa. A oBge My MoxetTe BugjeTM u ciuKe. Edo ra O6pay Kao Apyru Lesap, 
a Tpehn Llesap je Moja MamleHKOCT, M OHJJa CMO yBemu CTpaHe Lesape. To 
je 6“0, HapaBHo, Anan Borcou, u eso cayja Tepxapg Tup. Hagamo ce na 
he Ham Tepxapy Tup 6utm npucytaH Kaya 6yfemo cnaBuau 50 roquHa 
@opyma, u Hafamo ce ya he u PopyM npexuBeTN Bpeme. 


7]. B.: Oxeupno, konuxo Popym ganac Opoju unanosa, U KO cy teioBu Uuc- 
maknyilu unanoeu? 


C. A.: XM, PopyM je Kpo3 MeffeceT roqMHa MOCTOjatba MMaO CUTYPHO Tpe- 
KO XWbajly WlaHoBa, HajMatbe! Y crBapu, y cBakoj reHepaluju ux 6yze 
eyeceTak. ANIM y MOcwefHUX HEKONIMKO TeHepalMja Huje TO Oall Tako 
6pojHo. Hekaza cy ce oBye Of pKaBaIM UMTABM KOHUeEpTu, pasiM4uTn o- 
rahaju, uuii0 ce Ha POpyMckKe eKckyp3vje — cBe, Jakse, ca BehumM Opojem 
aKTMBHMX CTyfeHaTa. AM, flake, y yYKyHHOM Opojy, curypHo mpeKo 
xVJbayvy UM MHOTO BUMINe Of XMbally. Mn uMamo BenuKUM HeOM CatyBaHy 
apxuBy Dopyma, ma hemo Moxya 3a MefeceT royjuHa Ja Wpocryyqupamo 
M Yja MOXKeMO fla JaMO TadHMju ofroBop. AM OHO LITO CMTypHO 3HaMo, 
WITO CMO IiponpaTumM, TO je OcamHaecT cbopyMcKMx 6paKoBa. ViMamo 
OCaMHaecTOpo JbyMM KOjM cy ce yHO3HaNU UM 3aBoremM Ha DopyMy, M Koju 
cy mocie usrpaquiu uBHe nopoguue. Vi qanac sampaBo MMaMO MHOrO 
(opyMcke jele, Koja cy JaHac, He CaMO A\MIMIOMMpasia, Hero cy caja Beh 
M OHM YBeEIMUKO posMtTemu, u Beh mpumpemajy reHepaljuje yHyKa 3a Do- 
pyM. PopyM je Jjakje, uMao jakO MHOFO MCTaKHyTUX yA. BemmKu Teo 
HaCTaBHMKa Ha Halllem dakysTeTy je mpoulao Kpo3 Dopyo. Jecerak, merT- 
HaeCTak UX CMrypHo. A MHOrM uaHoBM Dopyma cy ce Halli Mf Ha 3Ha- 
yajHMM MecTMMa y Hallem p~pyuitBy. Hehy oner 0 nomuTmiyu, amu 3HaTe 
qa je Haut Huxona Cenaxosuh 60 yyu1a Dopyma, anu uMaMo uM HajOome 
6eorpaacKe ayBokatTe Koju cy Dopymauim, kao mM HajOoe cplicke Upu- 
BpeWHUKe, aim He OMX OMeT O MMeHMMa, Jja MM Ce He OM HeKO HaByKao Ia 
[la TpaxKM HeKakBy JOHaMjy. Amu 3aucta, y cBMM ccepama pasa. Ero, 
Ha IpuMep, uy AunIoMaTMju, qa He Upuuamo. Hamm dopymaimu cy Ounn 
aMOacafopm Ha HajMcTaKHyTMjMM MecTMMa. JeflaH je, HaKaslOcT, Tako u 
normuyo. Ebera hy jequHo nomenytu — Onmpep Ilorexuua. Y JIm6nju, y 
OHOM 4yBeHOM aTeHTaty. AMM, eTO, CBe je TO M3allI10 U3 OBe IIpocTopuje. 


7]. B.: [lopeg anitiuukoi ipaea, Bu cite ce 6aeunu u aniiuuxum beceguu- 
witieom. Konxpeiano, Ucejeeum cygcxum becegHuwmili6om, Koje citiygeninu 
uzyuasajy Ha upegmeity Yuopegua upaena ipaguyuja. Mehyiium, imo 
ciygeniu He Upoyuasajy Kao KaKéo mpiléo cnoéo Ha taiupy, eeh na je- 
gan, gpyiauuju, tia, moinu 6ucmo pehu na jegan unitepakiiuean nauun, 
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u io y o6nuKy cumynauuje aniiuukoi cyheroa. Oeaj Baw unitepakiiue- 
HU Meiog uz6oherba Haciase tiotupunuuno je wupoKo upuxeahen y uno- 
ciipanciey pekao 6ux, ionuKo, ga je gobuo imuilyny ,,6eoipagcKoi meilo- 
ga togyuaeara’. Ja nu nam moxeile objacnuiiu Kako maj ,,6eocipagcku 
meitiog ogy4asatea” u3inega y Haciaeu, Koje cy teio6e Kopucilu 3a cilly- 
genie, Kao U io ga mu OH ca CoboM Hocu Uu ogpehene pu3zuKe u KaKa6 
je teeiog uenoxyiinu o6pa3zoenu edexain. Vi jouw 6ux Bac 3amonuo ga Ham 
Kameile ige je cée 06aj Meiog paga iycituo Kopetve y Eepoiu. 


C. A.: To jecre jeqHa Bpio cneymduuHa dopMa, oHa HUje clleuMduiHa 
Kajja UMaTe y BUty aHIIOCaKCOHCKM CBeT, jep OHM UMajy pasimunte obmn- 
Ke yuelba Kpo3 cumynaynjy. Cumynaiuja cyhera, moot court u pasnuaute 
Te dopme koje cy Ouse MOKa MU WocpeyHa MHCIMpaliMja Kako fla yuu- 
HMMO >KMBJbOM aHTMIKy cyyqHMuy. VM tako ce poyuna upeja qa OucMo MM 
MOINM Jja HalIpaBMMO HeKakBy CMMymalMjy cyhewa u3 ATuHe, Ha OCHO- 
By HeKMX roBopa, ayreHTuuHx — VUcejesnx, JlemocreHosux, aM fa ona 
yuecHuyu Ty Oyfhy CTyeHTU, y y103M rpKa Ty2Molla, Ty2KeHOT, CBeyOKa 
Mi [pyrux yuecHuKa y HOcTyNKy, MU TO fa Oye ako je Moryhe ca Torama, 
y dapmaBuMa, MU ca peKBU3UTMMa — Ha IpMMep, Kilelicuypa, BOCHUM CaT 
KOjM Mepm Bpeme. Inacatbe NomMohy HeKaKBMX CIlelMjaHUXx clipaBa Koje 
cy MocTojame y aTMHCKOj CyHHMUM, Tako fa je Ouso reHepaluja Kayla CMO 
TY MMIIPOBM3OBaHy CyAHULy y MOTIyHOCTM YHA arMHcKom. VI jenHe 
rogue je Ty Ousa jeqHa MehyHapoyHa KoHdepeHMja HalliMx Koera U3 
lpaBHe UcTopuje, KOjuMa je Wayl0 Ha WaMeT Ja MM TOKaxKeMO Kako (yHK- 
IMOHMIUe Halla CyfHUWa, Halll moot court u3 o6mactu lipaBHe UcTopyje. 
VM To mWTo CMO MIpukKa3sanM je HaMINO Ha OMMTe OfylleBbere CTpaHux 
Komera. Taya je Ty 6u0 mpodecop Tepxapg Tup (Gerhard Thiir) us Beua, u 
6uo je mpe tora JekaH y Muuxeny, kao u An6epro Madu (Alberto Maf- 
fi) u3 Viranuje, uz Hemauxe Isugto Dajdep (Guido Pfeifer) u jom 6pojun 
pa3sim4antu Wpodecopu Koju cy ce 3aMHTepecoBasIM, aM OBa TpojMiya cy 
mpeysemu. Ila je nouena Mana cumyzaluja y [pay Kaya je wpodbecop Tup 
lpemao fa 6yfze mpodecop u3 Munxena u Beya y pay. Ouga je mouena y 
Mnumany, ma y Mahapcxoj, u nouenm cMo Onja a IpaBMMO KaO HeKakBa 
Masia TaKMMUUeCrba. Huje Ha TMM TaKMM4eHUMa OM10 HUKaKBUX Harpaja, 
HUTM KO je Ty HajOomu, Hero Cy CTYAeHTM MMasIM WM fa WOKaxKy KaKO 
TO oHM page. [ja Ou Ha Kpajy OBaj Halll MeTO cTurao uM WoO XapBapya. 
Agpujana JIanm (Adriaan Lanni), koja je TpeHyTHO jeqHO of HajBehux 
UMeHa koje ce 6aBM AHTMYKMM [pukKMM WpaBoM, Ha XapBapzy mpesaje u3- 
Meby octavior 1 To. Ona je uMazia cBoje cAMynalinje u cBoja cyhera, u pay 
cam fia Bam gam cbortorpadyuje ca menor cyhersa, jep je y Harvard student 
law review usalliia pellopTaxka 0 TOME KaKO CTYJ/eHTM Ha XapBapyy uMajy 
cumynainjy cyhera m0 Mopeny beorpaya. To je Halla Maya BemMKa TajHa. 
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7. B.: Taj 6eoipagcxu meitiog tiogy4aearea je ciioj u upaene KnuHUKe U 
moot court-a? 


C. A.: AmicomyTHO, aliconyTHo. InaBHa ugeja je Ousia ypaBo y TOMe, IpBo 
qja CTyWeHTM OceTe cee, Kao OpyHouIM, Ta OHM MMajy ocehaj 3a 2«MBO 
IpaBo, a He CaMO 3a IIpaBo M3 Kira. [[pyro, Ja uMajy clocobHOCT M3- 
paxkaBatba. JOM BaKHMje, Ja pasBujajy apryMentaunjy. [jame, Wa cxBa- 
Te Kako cygfuja opyuyje. Ira cBe yrmue Ha OfyIMBatbe U, OHO ITO je 
MOX]a HajBAKHMJje, Ja pasBujajy CBOjy ONMTYy Ky/ITypy, M Ja Taj CBO] Ha- 
UMH U3spaxKaBalba IIpeToue CyTpa, IpBo y cBoje ucumTe. Hama peropuKa 
je TO McTO MoKa3ana, Ja CTY{€HTM Kajja 3aBplue Kypc, MpoceyHa oljeHa 
Toure Wa uM pacte. Tako je Mu Ca HallIMM CTyJeHTMMa Ca IpBe royu- 
He. Onn Koj upohy Kpo3 crpyuny rpyny, a He 3a6yulaBajy, a OOM4HO je 
BPO MasIO TaKBMX, MOKa HU 10%, OHM CBM MOCTajy OMIMUYHM CTyeHTM. 
BenMkuM je0M 3axBabyjyhu u TOMe WTO Ha moot court-y Hay4e Kako 
Tpe6a npogatu apryMente. Kako Tpe6a 6uTu cyrecTuBaH, Ha KOjM Hau 
ce yOehyje crpaHka, Ha Koj HaumH ce yOehyje cyn, amu um Ha KojM HauMH 
ce yOehyje u mpodecop Ha ucnutTy. 


7]. B.: Tlomenyau cite cittygeniicky ciiocobnocia u3paxcasara, u ja bux ce 
iy Hagoee3ao Ha gomeile aniuuKoi beceguuwmiliea, Koje cite Bu cjequnu- 
mu ca ognuxama mogepnoi public speaking-a u tipeimouunu y Krouiy Koja 
je “ax 6una u naipahena 2009. iogune kao Haj6owe Hay4Hno ocilieapetve 
Haciaenuka u capagnuxa. JJa nu Ham Hewilo mometle pehu o o60j Krhu3u 
- Rhetorike Techne? 


C. A.: Taxo je. Menu petopmxka jecre yuma y KpB mpexo Vcejesor cyz- 
ckor 6eceqHuuTBa, JJemoctreHa, KnacwuHe ruMHa3vje, cBe Ce TO CBe3aso. 
A Offa CaM MM ja CXBaTMO JJa je CTBAPHO CTYJeHTMMa IIpaBa HeONXOAHO a 
uMajy peTopuky Kao mpeyMet. Mehytum, BaxkaH MOMeHAaT y CBeMy TOMe je 
6una u jeqHa AuBHa MaHudectalyja, TakMuderbe y OeceqHUMTBY, KOje je 
MOCTOjao Tala, y TOM TpeHYTKy Kajja cam ja Mocrao cTypent. Jake, mpe 
CTYN€HTCKUX JeEMOHCTpayja 1968. royquHe NocTojasio je HeKaKBO TaKMM- 
uere Ha IIpaBHom dbakylTeTy, am cy Ty Toma3svM uM CTYMeHTM lpaBHMx 
dbakyiteta “3 pyrux Kpajepa Ouse JyrocmaBuje, u TO TakMMuere je 
Tpajamo fo Herge 1972-1973. ronmue. Ty je ynopHo nobehusao cryqeHT 
ca IIpasuor d@axyntera Yuusepsuteta y beorpagy — Cnoboyan Pammuh, 
uyBeHM CyAMja, a Koju je MMao M CBOjy O36MbHY AMseMy Kajja je M3pnyjao 
lpBy CMpTHy KasHy. Muoro je nyta 0 ToMe ropopvo. Moma Pammh je 610 
TOMMKO TOOap SeceqHUK Ja OBM U3 *KMpuja HUCy MOT7IM HMKOM Apyrom fa 
qajy Harpayy, a y Kupujy cy 6unm u CnopenuM u Xpsaru. Vi ona cy My 
pekam tpehu N1yT: ,,Hemoj ja ce KaHAMpyjell u yweTBpTu, Hehemo Tu WaTu, 
360r Kbyya. Mopa Heku nobeqHUK fa 6yye U3 Apyrux Kpajepa’. Mebytum, 
Taj YeTBPTU MyT ce Huje HM Jecno, jep je KpeHy/la OHa Maza NOWMTMYKA 
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yjypMa OKO ycTaBHMXx aMaHgMaua. IIpaBHu dakyzTeT je yao y *KMDKy, 
360r AucKycije 0 ycTaBHMM aMaHyMaHMMa. Hexn cy mpodecopy, kao, Ha 
mpumep, Muxajno Hypuh, kao wiTo 3HaTe, CTUIMM JO 3aTBOpa, a HEKM Cy 
usryOumu Mocao Ha cdakyrtery, kao Boja KomryHuya. Vi yrnapyom, Taya 
je 6eceqHMMTBO Hpectano. Ja cam 6M0 FOBOHO cpehaH Kao 6pyyoul ya 
caM BMeo Kako je To u3rmepano. IInyc, Vicej. CxBatuo cam fa Ou To Tpe- 
6al0 OKMBETU Kao TAKMMYere, a a OM CTYAeHTU Tpebano Ja uMajy u 
mpegmer. Ila cam Tajja, HapaBHoO, ca OOpayom pasroBapao, u Obpaz je pe- 
Kao: ,, HapaBHo, Ma MM hemo To 3ajeqjHo a paqumo™. OOpag je 6v0 Taka, 
KyjlacudapcKM yx. OH dopMasHO HYje 3aBpuiMo KnracmuHy ruMHasnjy, jep 
je uopex u3 IIpoxynba. Tamo me Huje Ouno. Anu je TO 6v“0 MHTeNeKTy- 
aylal, cBeTcKor dopmara. VI To je mpeqHOcT oBor dbakyiTeTa, WTO je MMao 
Ml Te yTe KojM cy poheuu y MamuM cpepqMHama, a KOjU cy M3paciM y rpyo- 
cuje, y WuBoBe. VI TaKo CMO OH]a MM OIYIMIN Ta IpBO Memo la IMUeMO 
KEbMTY, a hemo oHfa NOKasaTu KoyeraMa fa Ou Tpebano yBecTu uM mpey- 
met. Tako je HacTayia MU IIpBa Halla Kura, M TO Cy Caja Be Kure — Ars 
Rhetorica, u mocne Rhetorike Techne. OOpay je Ty Mano uMao Apyraunjy 
KOHUeHILMjy. OH HMje TOMMKO %*Kemeo Ja ce Besyjemo 3a Public Speaking. 
Ou je Bulle Ty *evleo fa ujje Ka KNaCM4HO}j peTOpMIM, a ja caM, He 3aTO 
ITO CaM Mylahu, Hero 3aTO ITO CaM Baybjla BMIIe OCeTMO Ja HOBO BpeMe 
qoma3su — unaK je O6pag 1930, a ja 1950. roquuite, ma je THx 20 royuHa 
vu3riefqa MajiO OMTMKy IpOMeHM0 — uM ja CaM CXBaTMO jja CTBapM May y 
Upyrom mpasyy, 1 qa hemo Mu Mopatu ga upatumo Public Speaking, axo 
xohemo ja 1pexKMUBUMO Kao peTOpMKa. Jep aHTM4Ka peTopMka je dbaHTa- 
CTM4Ha, MHOTO BaKHa, JMBHa, aM aKO BM HY He YTOMMTe y OHO UITO je 
MOTpe6HOo MMIlyiicy MojfepHor YyoBeka, OHa he fa ce Yak MOMasO uM yracu. 
Kao uITO ce u peTopuka Kao AMcuMMAMHa yracuna y 17. u 18. Bexy, Kana 
cy IpeyqMuMeH3sMoHMpasM TeOopujcKy KOMMOHeHTY peTopuke. VI 3aTo je pe- 
TOpMKa Ipectasa fa WoctToju. Peropuka je CBOj HOBM 2KMBOT, CBOj revival, 
OxKMBela NWoueTKOM 20. Beka, Kpo3 public speaking. E, Ty cMo oHjja Hac 
UBOjMUa NOKyWlaM TO fa BesyjeMo, a7IM CaM ja Mayo BULe ByKao Ha public 
speaking. Anu CMO Jlamm HelITO WTO je 3aMcTa OCTaO KaO TpajHM Tpar, a 
TO cy lipe cBera Halla TakKMMtuerba y OeceqHULITBY. 


J]. B.: Konuxo gyio eeh iiocitioju ito ipehe o6HoemeHo iMakmuuere y 6e- 
ceguumimey? 


C. A.: [la, To je TaaHO - Tpehe o6HOBeHO TakMMuerbe Y OeceHMIUITBY. 
XBayla MU Ha TOM opaTky. IIpsBo je 6u0 FaBHO, UpBo je 6um0 jou 1955- 
1956. roquHe, amm CMO Mu MMann cpehy ja cMo cpenm 4oBeKa KOjM je 
Taya 6v0 nobeqHUK — Booth ce 3Baute. Vi on Ham je Jao creHorpadcke 
Oenemke. Mu Hallie TakMuderbe JJaHac CHMuMaMo. IIpBo cMo ra CHMMamIn 
camo ToucKu. Ila cMo ra OHJja CHUMamM Ha KaceTe. Ila NOTOM Ha JMC- 
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KeTe. A Cajja ra CHMMaMO Ha HOBe Memopuije. A OBO IpBO TaKMMuere je 
6uno, He CHMMaHO, Hero KyljaHO, Ba cTeHorpada cy Ha mucahum Ma- 
muMHaMa Kyau, “MU CMO noon Te 6enemKe, M WUX CHO y HallleM 
My3ejy. Ty MoxeTe BUJeTM KaKO je M3rieqano TO TakMMyerse. To je Ousa 
IpBa reHepayMja OeceqHMMTBa, KOja je KpaTKO Tpajama, MOxKJa Map ro- 
MHa, alu je WllaK BpeqHO MoMexa, jep je TO 60 UpBu NoKylulaj ja ce y 
KOMYHMCTUYKOj 3€M/bM Mak Majo HellTO dyje. CBe je TO “Mak Ous0 y 
ckilayly Ca OU€KMBaMMA, aM je “aK MporoBopua Cpbuja, mporoBopu- 
na JyrocnaBuja. Beh je oo Apyro GeceqHUMITBO Ous0 Mano JeIMKaTHUJe, 
M Ty cy 6unn lipucyTHMu oO367bHM TOHOBU KOjU Cy MOMMATMAKM, Wocte 
1968. roqMHe, Ou penuKatrHu. E, kaya je KpeHyio Haule Tpehe becez- 
HMIUITBO... TamaH xajae a 3aBpIUMM Ca TAM TOJMTMUAKUM TOHOBMMa. VU 
Bu cam cTe cBeqOluM KOMMKO ce Ty cnobogHO roBopu. Illa je cBe u3- 
TOBOpeHO y OBOM HallleM IMKyIycy, KOjM eBo cajja Tpaje Beh 25 roqmua. 
Ilamru ce kaya je Mapxo ‘bypub, caya Hagexan 3a Kocoso u Meroxniy, 
jeqHy pyxy OaljMo mpey Hore Tajaliwem HayenHUKy TeHepanmTaba 
Bojcxe Cp6nje, u pekao, OaymBuiM Ty pyxy: ,,CaxparbyjeTe BOjcKy, eBo 
BaM UBeT 3a BeHalj. JIepacrupamu cre Bojcxy*. To je pekao y 6pK Hayen- 
Huxky. A metuya? Ileruua hytu. Muoro ce nyta Ty ropopu0 OHO WTO 
ce Jpyrge Huje cMeno ropoputm. Mi camo Kaya cy jeqHOM Hlokyllamn, y 
He€KMM OKOJIHOCTMMa, y Munomesuheso Bpeme, fa HaM Kaxky Ja 6u BO- 
nem ja Buye MU uyjy ura he 6beceqHuyM roBoputTu, Obpag je Mpetomuo 
ui ja cam pexao: ,,He, 6eceqHuuTBa Hehe 6utTu“. Jep Hauyno ce wa he 6utTu 
jeqaH rOBOp, Maso HelIpujaTaH, M eKaH je XTeO ja ra uyje UM MU CMO peKk- 
mu: ,,He, bore je qa S6eceqHUIITBO OCcTaHe CNOOOAHO, u fa jeqHy roqMHy 
IIpeCKOYMMO, Hero Jja KpeHeMo y WeH3ypy.. Tako fla MUCIMM fla je M TO 
jeqHa of TajHm oBMx HalmMx 25 roquHa. HapaBuo, cBe ce Moxe pehu, Ha 
nen HaunH. Vi Hai je 3ayjaTak 610, M MM M WaH JaHac MMaMo Taj mpobstem, 
M HallMmM G6eceqHUUMMa Kaxemo: ,KpvTukyjte, aM CaMO BOAMTe padyHa 
Ha Koj Haun’. Jep KpuTuKka je MHOrO xKeutha ako je u3peyeHa Ha UpaBu 
HadMH, a HOroToBy Kpo3 ZoOpy Seceny. OHO Apyro je KpuTM3epcTBO, koje 
He BpefM HMIITAa, Koje HUje KOHCTpyKTMBHO. Mi 360r Tora Halle Geces- 
HMIITBO MMa Tako J{yOoKe KopeHe M Tako je BUTAMHO. 


7]. B.: [ge je cee iiaxmuuere y beceguuwmiuey IIpasnoi haxyniteiia Yuu- 
eepsuimeiua y Beoipagy iyciiuno Kopene, jep 6ugumo ganac ga cnobogua 
peu y mom obsuxy 3axuepaea. 


C. A.: XBaza Bory, MHoro ra uma. Iloueno je 1pBo no mpaBHMM dakyi- 
tetuma. IIppu Haut cieq6eHuk je 6u0 IIpasuu dakyntet y Hopom Carly. 
IIpaktw4Ho Kay] M MM. OZHOCHO, NOHOBO Halll d@opymaw, Cphax Iap- 
kuth. Ou je Tafja jeqHO Bpeme Ouo AeKaH uM Upodecop, McTo mpaBHe MCTO- 
puje. 3acHopao je 6ecegqHuWTBO Ha IIpaBHom dakxyntety y Hopom Capy. 
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Oymax tocie Tora y Humy, Kparyjesyy. Ilorom je mpey3eno0 Cxombe, 
Bara JIyxa, [lonropuua — Taga Baya jou yBex Tutrorpag. Ml raxo je Kpe- 
HyMO 110 IipaBHMM dakyntTetTuma. E, onjja je KpeHy0 fame — Cpemcka 
Mnurposuna. Koju cy ucro Bpo paHo NovesIM, WpaKTM4HO Kajja MU MM, UM 
TO je Ouna NapatenHa MHUUMjaTMBa jeyHe JMBHe eKMIe CHTy3MjacTa, Koj 
cy BMjenM Hallly KUTy, U“ peksmn: ,,EBo npumepa’. Tako qa Mutposuua u 
aH JaHac *KMBM Tog, Ha3sMBom Lux Verbi. Hexu cy u Ty y4ecTBOBAaIIM, akKO 
ce He Bapam, vu Ounm nobequuun. VM Hamm cy cryyqeHTM TaMo 10 WpaBusty 
nobeqHMM Ha Lux Verbi, a ona ce Fecuo jou jeqaH BaxKaH orahaj - y 
Muuuctapcrsy mpocsete je MocTojama jefHa ocoba, orpemmhy ce jep Tpe- 
HYTHO He MOTY Jja Ce CCTMM HeHOr MMeHA, yI7IaBHOM [Jama KOja je Biyeria 
KaKO TO HM4e KO Hac, uM pexsa: ,,[]a oBo je HoTpeOHO Ja ce yuu M0 ruM- 
Ha3vjaMa M cpeyjibuM wikoslama!“ Vi 3axBabyjyhu Toj rocnohu, uspaheu je 
HeKakaB IlaH M porpaM 3a HacTaBy Peropuke y 1paBHoO-6“MpoTexHM4KMM 
wiko7laMa. Hepenka Mujarosuh ce sBana. 3axBamyjyhu rocnohu Mujaro- 
Buh, Koja je TO ynOpHO rypaa Kpo3 Munucrapcrso, Peropuka ce Hala 
KaO HacTaBHM lpey/MeT y UpaBHo-O6mpoTexHM4KMM wIkojama. VU Taxmu- 
yelba Cy NOTOM Hoyena 10 Yenoj Cp6vju Ha HuBoy cpezHouKonaya. Ml 
KajJa je TO WOYeNO, MU CMO BUEN fa CMO 3allaIMIM WlaMeH KOjM Ce BUUe 
Hehe yracutu. Cpe qoTe cMo 6puHymu fa he To tpajarm camo OK CMO MM 
TY, U Hall HacneqHUWM, KOjM CMO Tacnonupann. VI jena of TUX Hacmey- 
Huka je Haut JJaBuy, 6eceqHUK of dbopMata, Koju TaKohe Bepyjem fa he 
uyBaTU TpayMujy TakMvuetsa y OecesHUMTBY M peTopuky. Aum je BaxKHO 
qa ce OHa Cajja yTeMewua BAH PakylTeTa UM [Ja Ce MHCTMTYWMOHAIM30- 
Baya. To je rapanuMja a he Taj mpeqMeT Koj je BaxkaH 3a XyMaHMCTMYKO 
o6pa30Balbe 2KMBETM MM y CpesHbMM LIKOsIaMa, a He CaMO Ha HojequHum cpa- 
KyITeTMMa y OUBIOj JyrocnaBMjn MU JaHatiboj Cpouju. 


7]. B.: Kastcy: ,TIpaenux 6e3 gopoi iosopa, Ko citionap 6e3 gneita*. 
C. A.: Bam Tako. Bpaso. 


7. B.: Ilopeg Ars Rhetorica i Rhetorike Techne uma jow jegna ktouxcuya 
Koja je unog Bawei paga, u ona je uzgaina 3a 20. u 25. jy6unej tocitiojatea 
makmuuerba y becegnuwmiley, u peu je o ipumetvenoj peiiopuuu. Kako je 
Ma Krouia 3amuWseena ga usinega? 


C. A.: Ila, To je 3ampaBo jefaH ayiMaHax Haller Weor NyTellecTBMja Kpo3 
peTOpnky, Of TAKMMUeIba y 6eceqHMMTBY, TIpeKO pa3IMIUTUX KOHTAKTHUX 
qucymMinmHa. Ty je toMeHyta jefHa jako BaxkHa enms3oya. JlaHac cy jako 
MojepuHe jeOarte. JJe6ara je HocTama Moxa BaXKHUja POpMa UM CTyAMpaka, 
am He CaMO Ha WpaBHUM cbakyzTeTuMa, Hero WU Ha MOMMTUKONOTUjU, u 
MHOrMM Apyrum. MI pe6ara je MehyHapozHM cumOon cryqupara. VI Hamm 
CTYHeHTM cy oBe rofsMHe NOcTaM WaMIMoHU, upBu y EBporu u ppyru y 
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cBety. Uta ye6ara je y beorpany noyera oye, WOHOBO y Dopymy. Ja cam 
MMaO MCIIMT M3 peTOpuKe, M Woma3su jeyfaH AMepuIKU Ipodecop, Kora CaM 
caMO jeJ[HOM 4yo Mejmiom — Andpen Cuajgep (Alfred Snider). Kare: ,,Hu- 
caM ce HajaBMo, alm CaM Joulao Ha daky/iTeT, U eTO, 3aTeKao cam Bac™. 
On je omlao ca CBOjJOM acMicTeHTKMIBOM M3 Bepmonta. IlyHo ume my je 
Andpey Cuajzep, amu je nosHaTuju 10 HagMM«ky ,,lyHa“. Mano je umMao 
Tako 3aTymact Hoc. VI on ce cmatpa jeqHum og founding fathers MoyepHe 
neOate. Ako ropopyite ca ZebaTepuMa, HeMa KO He 3Ha 3a TyHy. Pexo’: 
»o6po, amu cay, HeMaMO BpeMeHa’, a KarKe OH: ,,Hema Bese, ja hy Ty na 
cefMM Ha ucnury*. Ja caM TO YecTO NpMyao MOjMM CTYeHTMMa Ha Yaco- 
BMMa peTopuKe. Huuira, ja My KaxKem: ,,Xajje TM Ol|eHyj 10 ocehajy, He 
3Halll je3uk, aM Ol|eyj HaCTYI M OHO WITO Moxell BUgeTU™. Jja cKpaTum 
lIpwuy — Ol|eHe Koje CMO MM laBasIM, U OljeHe KOje je 7ao Cuajgep TyHa ca 
CBOjOM aCUCTeHTKUIBOM cy ce Noroqume y 90% cnyyajeBa. IITo camo Jo- 
Ka3yje OBO ITO CM TM Maslorpe Ka3ao, jaKo je BaxkHa Popa y KOjoj ce 13- 
MaxKe MUCAO, [aKaKO, BarKHO je MU IITa Ce Karke, aI je MCTO TOJIMKO BaxKHO 
Mt Kako ce Kaxe. I Taya je HeOaTa Novena Ha Hallie dpakysiTery. 3aTo je y 
Hallo} KEIBIDKUYM WOMeHyT MU HacTaHaK qe6ate KaO He€KM M3fjaHak Haller 
TakMMderba y OeceqHUUITBY, jejHa rpaHa KOjy je KacHuje pasBujao Halll 
Komera Muuko Jopanosuh. A caja cy TO y3enM CTYMeHTM y CBOje pyKe, u 
cajja cTyfeHTM feOaTy Boye camu. Hbuma Bulle He Tpe6a HUKakaB TIpo- 
decop. UU onmase Ha CBeTCKa IIpBeHCTBa M OCBajajy cBe Moryhe qum70Me 
VW IIpBa Mecra. Tako Jla je, 3aucTa MM Ce UMHM, M3 OBE Hallie peTOpMKe Koja 
je moweia WPWUIMAIHO CKPOMHO UM CTUAJbUBO, U3 TaKMUerha y 6ecenHu- 
WITBY, Kpo3 cumynaunjy cyhera, cBe Mazo 110 MayIO M3pacTanO OBO ITO 
Cafja MOXKKEMO CMaTpaTM Halim YeOM. 


J]. B.: Kaxea je xyriiypa ioeopa mehy omnagunom ganac? 


C. A.: UM camu 3uate. Bpio, Bpio, Bplo Ha He3aBMyjHOM HMBoy. VI, HaxKa- 
NOCT, jaKO Ce TelIKO MciIpaBya. A Ha cpehy, Ha Halliem dakyiTeTy uMa 
cTyj{eHata Koj xohe fa qoby Ha yac peTopne... 


7]. B.: Anu u ca gpyiux haxynineia... 


C. A.: A ja umam cpehy ja je u CHuMaTeb Halll M pexMcep OBora LITO 
cajja payjMMo 60 jefHe roqMHe KypcvcTa Ha HallleM Kypcy peTopuke. 
Maga je saspmummo AKanemujy yMeTHoctu. ViMamo, fa, cBake roqMHe, u 
CTy{eHTe Ca Wpyrmx daxynteta. Y jeqHoj reHepaljuju CMO UMasIM JBOjMULy 
CTOMAaTOMOFa, KOjM Cy Y4MIM CTyeHTe KaKO ce Mlepy 3y6u. Y jeqHoj reHe- 
paljuju CMO MMasIM OHOr YOBeKa UWITO je Ayro BoAMO Ha Cryznjy b panuo 
mporpam. MI wemy cam TpeHyTHO 3a6opaBnuo ume. VManm cmo uv jeqHor 
MOKTopaHfa ca PusuKe, Koju je paguo y Unctutyty 3a dusnxy. Amann 
CMO BeIMKU 6poj cryfqeHata ca DunonomKor u Punosodcxor dakysrtera, 
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a TO HaM je cagla Beh u yoOuuajena nyOamKa. CryyqenTu ca NomMTMUKUX 
HayKa Takobe. 


7]. B.: Mca Teonoiuje naxon witio je OmunuiiuKa u3z6auena Kao iipegmeil? 


C. A.: Tako je, Tako je. Ca borocnoscxor. YrmaBHoM jjoua3e Mu Apyru. Ann, 
TBOj€ OCHOBHO TIMTakbhe je y CTBapM jaKO JelpecuBHo. Jep u llocme Kypca 
peTOpMke, NOHeKay, U OBMMa KOjM 3aBplle Kypc peTOpMkKe McKOUN T0- 
HeIWTO O7| OHUX 6eceqHUIKUX Mana. Ila mu BM caMu 3HaTe M ciymlatTe KO- 
NMKO UMa OHMX pa3ByYeHUX BOKasIa... Ja JaHac He MOTY Jja 2*KMBMM Kajja 
cilylaM peKylaMy 3a IeHe, ,,KyIMTe Ty Ul Ty... TO KOWTa JeBeaecT TeBerT 
KOMa JJeBeyaeceT JeBeT’. Ja IpOcTO He MOTY TO BMIe Ja CryulaM, a cily- 
aM moje CTYHeHTe Ca OHUM WHUXOBMM y3peduijamMa »OBaj, MMUCIIMM, 3Ha- 
um, M 6e3 Tora ce peyeHMta He 3allouMibe. YxKacHa je KyITypa roBopa. 
Mano je 60a Wopyule, M TO Mopam pehu, ca HeKaKBMM MMlakK TpayKOM 
OIITUMMU3Ma, mMeby harmma U3 OBMUX IIpaBHO-6upoTexHUYKUXx UIKO/JIa, Ha 
upumep... A Bu OvicTe MpBO OYeKMBaMM Ja OBM TMMHasMjamuM Moya 
6yay Koju he Hocutn 6o0mu roBop. Am BepoBaTHO 3axBabyjyhu Tome 
WTO MMajy peTOpMKy, OHM Mak, MOWITO HaMa Jjoa3su Wobap eo cType- 
HaTa M3 IpaBHO-OMpoTexXHM4KMX WKOMa, KaKO cy ce Beh Hekajja 3Balle, 
umak Majo UMajy 6omu Taj HUBO KyType roBopa. VM eTo fla ce MOKaxKe Ja 
He MOpa yBeK [MMHa3Muija ja Oye HajOoyba y CBeMy. 


7]. B.: Uyeena je Bawa peuenuya ga citygenia nuxaga Hehe 6uitiu gobap 
ciygeHi ako daxyniiei He oceiu Kao céeojy gpyiy Kyhy. Bu cite bunu 
inaea ie Kyhe, io jecit gexan y gea mangaiua. Koju Bam je 6uo omumenu 
ceimenit geKaHcKoi to3uead, u KaKea cy Bawa ucKkyciiea Ha moj iosuyUju? 


C. A.: Buno je Ty u foOpux u noumx TpenyTaka. BepoBaTHo Hajy36yybu- 
BUjM TpeHyTak je O“0 WTpajK CTyfeHaTa, Kayla Cy TpakMIM, a HM Camu 
HUcy 3HamM wuiTa. Amm je Ty Ou0 MHCTpyMeHTamMsalje ca cryqeHTuMa 
@uno3zodckor dakyteta Kojm cy ce yMeutamm... Ila je Tpe6ano HeLITO 
TY Ha ce qemaBa... A ro mu je 6v0 HajtpayMaTuuHNjn Jeo. Jep cam 3Ha0 
Ila Cy TO MOjM CTYeHTM, aM HMcaM Morao fla BepyjeM ja Ou OHM Tpa- 
KVM jeHe TOTHYHO Tako GecmucieHe CTBapu. Camo ,,pOKOBM, POKOBM, 
POKOBM” M HMUITa Bue OF Tora. OHO WTO Me je HajBule OpuHy70 ToO- 
KOM Jl€KaHCKOr MaHjlaTa je Ova M3srpapba jeqHor HOBOr cbaky/ITeTCKOr 
IIpocTopa, u3Hay, aM@uteatpa net. Mn To cayja 30Bemo Janepuija. Ca aBe 
HOBE C/IyMaOHMe, MU Ca eceT HOBMX KaOMHeTa. DakynTeT je MOcTao Te- 
caH. Ja caM Ce Kao J[eKaH CyouaBao Ca pobsemom rye he ce ompxKaBaTu 
ucuutu. Tye hemo cmMewitatm Halle Miaje Komere Koj Woby Kao capay- 
HMMM y HacTaBM, KaO acMcTeHTM UpunpaBHuuu. Vi yan fanac, u nopey 
Tora LITO CMO OBO HallpaBusiM, ONeT Oye MO YeTBOPO-HeTOpO y jeqtHOM 
KaOuHeTy Kajja Joby. A HapaBHO, Ipoctopyje ciymaonuie cy Ham Ouse 
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UpeKo noTpe6ue Kajja CMO KpeHy/M y Ty O36MbHY MHTepHaljMonamn3a- 
uujy @axynteta. Ila kaya cmo Wo6unM Taj MehyHapoyjHM MacTep eBpor- 
CKMX MHTerpalMja, a joul Bulle MelhyHapogHu Mactep y OOmacTM jaBHUXx 
HaOaBKU 3ajeqHO ca Viranujanuma, a Koj cy wHaye Boyehu y Esponn y 
Mactepy jaBHMx HaOaBKn. [IpakTu4Ho, IpBe cTyaMje Koje cy ce oABujare 
y TMM HOBMM Tpoctopyjama Oune cy MehyHapoyHe cTyfqMje eBponcKux 
MHTerpalMja Ha cTpaHoM jesuKy. Ja 6mx peKkao Ja cy TO Oume rmaBHe 
Tauke Koje cy ollpejjemMme wiTa cy Moja mpBa cehatha Ha JeKaHcTBO. Taj 
WITpajK CTyfeHaTa Koju ce Ha cpehy 3aBplIM0 MMpHOOMCKU, HapaBHoO, 
y3 BemmKy NoMoh camux cTyfeHaTa, M TO Opyyoula, TafalllwMux, TeK Ipy- 
WOWAaBLIMX, y OKTOOpy Mecelly, KOju cy HarpHy7M y amdutearap u ro- 
Bopumu: ,,Xohemo mnpefaBatba, Hehemo wtTpajx~. MI opaj, ajyje a KaxKemMo 
HeKM MaTepMjaiHU Tpar KoOju ocTaje u3a feKaHcTBa. 3a JeKaHa 110 lpa- 
BUY OCTaje M OHO UITO je 3a CTYeHTe jakO BaXKHO — KOMYHMKaliMjama ca 
CTYN€HTCKUM OpraHMsaliMjama. Ja caM yBeK MMao jakKO JOOpy KOMyHMKa- 
WMjy Ca MOjMUM CTYJe€HTMMa, ay CaM Ce Cajja IIpBM MyT Hallao Ha Apyroj 
CTpaHU — CTYJeHTM yBeK Tpaxe jefHO, a ypaBybayn MOpajy ja cCupoBoye 
upyro. Vinu ono wiTo HaslaxKe 3aKOH, MIM OHO ITO HaylaxKe HaCTaBHO-Ha- 
yuHo Behe umm OHO WTO caMM cMaTpajy a Tpe6a ypagurTu, nonyT pe- 
MMO TMX UCMMTHUX poKosBa. VI eso, xBana bory, u Wopey, Tora WTpajKa, 
MM CMO Cajia HomaKO CBenM Taj Opoj McIMTHUX pOKOBa Ha HeKy HOpMarly. 
Vi ono uTo je 3a MeHe Ov710 HajBaxuHyje, fa je Ipasum dakyrter Taya 
cTeKao CBojy MehyHapoguy peryTaymjy. Mu cmo y Tom BpeMeHy MMazM 
Ha HallleM dbakyntTety He WeceTMuHe, HeTO CTOTMHE pa3sIMAIUTUx CTpydkba- 
Ka M3 MHOCTpaHCTBa, pa3sIMYMTUX MHCTUTYUMja, WOTHMMcanM HebpojeHo 
yroBopa ca 6pojHuM yHMBep3vTeTUMa y CBeTY, BPO IpecTw»KHMM, MHO- 
IMM [pKaBHMM WMHCTUTyMjama. ObesbequmM craxK cTYJeHTMMa KOjU 
cy qumiomupanu, u To ntaheHu cTaxK, OMHOCHO, Kako Ou ce TO peKIIO, 
upo6Hy Wpakcy y J pxKaBHUM MHCTUTyUMjaMa, “iM MpuBpemu... Tako fa 
MMCIIMM jla je y TOM Jfeyly 3a MeHe JJeKaHCTBO OVM710 Ba2%KHO MCKYCTBO, UM a 
CaM OCe€TMO HeKO 3af}0BOJKCTBO y TOMe TOcMy. Muoro je pu3smka, MHOTO 
je cTpaxa oy pasamunutux Hecpeha koje ce JemaBajy, Of OHOTa LITO MOxKe 
ja HalipaBu 3auctra BenuKM Oenaj. Ha opom dakyzterty je 6us0 um jeqHO 
yOUcTBO, Ha OBOM dakyTeTy je Ouo0 u jeqHO camoy6ucrBo. IITo cam ja 
cBe IlylITao y rlaBy Kajja CaM Ce IIpuxBaTao jeKaHcTBa. A OHJ{a Me je 3a- 
KOMaO MOj YHYK KOju je Tajja jou Ovo KIMHall Of] HEKMX JBaHaecT royuHa, 
u pekao: ,,Jleqa, na wira he ru To? 3amucam ya ce pas6uje mposop u ja 
uceye HeKor Off CTyfeHaTa, “ TH hem OutTu KpuB.“ To cy Ta pasMMUbarba 
qeunja, Koja Oa Tocie mpohy um Kpo3 rmaBy 3penor YOBeKa — 3a CBe CU 
ofroBopaH Kao feKaH. VI onropopaH cu 3a mpodecopa Koju HYje ypanno 
CBOj Mo0cao KaKO Tpe6a, MU OfTOBOpaH CM 3a CTYJeHTa KOjM je HalpaBno 
Heky IlyMocT y rpajly, a cBM Kaxy — ,cTygeHT IIpapuor dakyzteta*. 
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OgropopaH cu pel, HOBMHapMima 3a cBe. A HOBMHapa UMa pa3iMauTUx. 
Tako ja je TO JeKaHCTBO NpOxKeTO, HapaBHO, CBMM OBMM JJMBHMM Tpe- 
HyUMMa uM caTucdakuujaMa, ay, HapaBHO, M MHOrMM Opmrama Koje cy 
yecTo yTMIase Ha MOj CaH. 


7]. B.: Ilopeg ceeia witio cite naeenu, Bu cite yeenu u o6uuaj ga citygen- 
mu guinomy upumajy ca pyKom tonoxenom Ha Homoxanon, to jeciu, na 
Kpmuujy. lita je 6uo iioeog Konciiuiiyucatoa o6axeoi obuuaja u Momeilie 
mu Ham pehu 3awiio 6am Homoxanon? 


C. A.: Cera cu ce ceruo. Ilopog je 60 Taj uITo je MeHe HepBupano, y 
BpeMe Kaj CaM ja 60 CTyJeHT, LITO CaM AMMIOMy NpMMMO Kpo3 Wal- 
Tep, Of WamTepcKe cnyx6eHuue. Ila cam OHJ{a WOMaKO Cyrepuicao MOjuM 
KoyleraMa J[eKaHMMa ja ce TO yUMHU CBedaHMjuM, Ua je TO Obpag, ja 
MMC/IMM, IIPBM oueo Ja IpaBM HeKakBy WlepeMOHMjy, Maly WepeMoHMyjy, 
Of Tora fja Ce HEKOMMKO TlyTa rosMilHe, KOA FeKaHa WoMa3zn0 uM OHTA 
ce Ta qumioma jenna. IIppm Bemuku Mu mpaBM McKOpak je HallpaBMo 
Mupxko Bacumesuh, Koju je [Ba IyTa royquulwbe ypequo fa ce WMMI1OMa 
Hofemyje, u Wa To 6yfe cTBapHO cBeYwaHU YMH — XOp, UpMcyTHU mpode- 
COpu, APyrM CTyHeHTH, M Wa ce OHTA FOfewyjy Harpape u3 pasmmantTux 
dounzaynja. Tu qarymu cy Ounm Cpetu Caza um dakyztetcka casa Kp- 
CTOBJaH, KOjM je Takohe ycraHoBuo Moj mpeTxoqHuK Mupxo Bacne- 
Buh. Te qBe IpuiMkKe cy y IpaBOM CMMcy peu WocTamM Mam mpa3- 
Huuu. A ona cy Moyerle a ce jaBybajy ujeje Kayja cam ja Omo AekaH fa 
6m WekaH Tpe6az0 HeITO HOBO fla WOHece. Ila cy mpegqnoxKUM 3alTO ja 
cay He yBejleM Jja cryfeHTU kao AMepuikaHyu Oalajy Kalle y Ba3qyx, fa 
(akylITeT KyIIM OHe OfEx«Te... 


Wj. B.: Tpanciinanite ga yeege... 


C. A.: TpaHcnmaHte ja yBeyjeMo Kako Ce jee DMIUIOMe Y MHOCTpaHcTBy. 
A Ona CaM ce ja Of[MaX CeTMO KaKO Kalle JleTe KO, Hac IIpUIMKOM JO- 
HebUBatha TUTMIOMe CaMO Ha IIpwBaTHAM dbakyzTeTMMa. VU cxBaTuo cam 
qa Wella Ta WepeMOHMja HuKafla HMje nerma. Buo cam upucytaH y Ame- 
PuUM MHOFO IlyTa, aM, IPOCTO, UHM MM Ce fa Ce Taj TpaHctiaHT OBpe 
He 6” mpumuo. A OHO LITO MM MMaMo XM WTO NpaBHuyn Tpeba ya uMajy, 
M WTO CTyYJeHT IpaBa CTBapHO ca co6oM Tpeba fa MoHeCce je 3akileTBa 
upodecuju. Kao miro MequyMHapn Tpeba fa Mom0x%Ke XunoKpatTosy 3a- 
K/I€TBY, MCHU Ce YAAHMIO Ta CTYHeHT WpaBa Tpe6ba a CTaBM pyky, CUM- 
6oM4HO, Ha HajcTapujM CplickKM UpaBHM JOKyMeHT, Ha 3aKOHOMpaBMi7I0 
Koje je CKOpo jeqHako Kao uw uyBeHa Magna Carta Libertatum y Eurneckoj, 
a Koja je PeTummM3upaHa. Ona jecTe U3y3eTHO BaxKaH JOKYMEHT, am Koja 
je HoBefleHa 20 HMBoa fa je TO 6M0 mpBM ycTaB y cBeTy. Jlakako HMje, TO 
je Ouna jeqHO u3y3eTHO BaxKHa MOBeba, Koja je WocTaBusia TeMesbe bynyhe 
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yctapHoctu. Anum he Bam cKopo cBaku aHrmocaKconaly pehu: ,,[Ippu yc- 
TaB Ha cBeTy je Magna Carta“. A Mu, Halim ipaBHMM, MHOTM HaKasloctT 
M He 3Hajy Ja NocTojm Kpmunja CBetror Case, Koja ce 10] TAM Ha3MBOM 
IIpMMewMBala U y JPyrMM CNOBeHCKUM KpajeBuMa — Koy, Byrapa, Koy 
Pyca, re ce M Ha3sBana Kpmunja, OMHOCHO, KPMaHOLIKa Kura — Kura 
10 Kojoj ce Tpe6a ynpaBatu. VissopHo, HomoxaHoH, Kako jy je “ 3Ba0 
Csetu Casa. E, off Taya Halli CTYHeHTM, Kayla IpMMajy AMMIOMy, FOoHEce 
ce HoMokaHOH, Ca OHOM CBOjOM 3alIITUTHOM KYIO/IMIJOM, CTY{€HT Ha hy 
CTaBba pyKy M Ha Kpajy KpajeBa, Oapem jeqaH feo Hux oceha HeKaKBy 
Bpcty y36yherma. Ui to cy mu ckopo cpu ropopuam. A mpaBo fa Bam ka- 
%KeM Jla, OHO KaKO ce JOsMpyjeTe ca CTyeHTOM, ja CaM OceTMO Tpemop 
KO], MHOMX CTyfeHaTa y TpeHyTKy Kajla IpMMajy Ty WumIoMy y3 Homo- 
KaHOH. I[lTo 3Hauu fa Taj TpeHyTak jecte MHoro Behe y36yherme um MHoro 
nyOmbe ypesaHo y cehatbe cBaKOM CTYJeHTYy Of TyKor Oaljatba Kalle y Ba3- 
nyx. VU ero, cagfa je cpehom Hou JjeKaH Ipey3eo Taj O6m4aj, u ja ce Hagzam 
na he to octraru Ttpaguunja [Ipapnor dakynteta. 


7]. B.: Jegua ciipana geneiauuja Koja je gona3zuna y ioceity IIpasnom da- 
kynieimy Yuueepsuimeima y Beotpagy uygno je peaiosana Kaga je eugena 
uxony Ceéeiioi Case y gekanosoj Kanuenapuju u y KoHpepenuujcKoj cau. 
Oiixyga ia teuxoé6a “uygua peakuuja u oiiKyga y jeguoj cexynapHoj un- 
clhuimyyuju uKona, Mo jecii cnuKa jeguoi ceeua? 


C. A.: Yupago To je 6uio jeqHo mMTate HaiMx Kontera: ,,[]a Bu cTe ceKy- 
japHa [pxKaBa. Jou rope, BM cTe AO cKopa Ou KOMyHMCTM4Ka Jp KaBa. 
Illra he Bam cay Ty uKona, je 7’ Bu TO xohete fa napupare KoMyHU3My? 
Bu cre cafa HoBoBepuM. Anu, To je jeqHa crpaHa... AM oBa apyra crpa- 
Ha: ,,Kako BM MOxeTe Kao Ceky/lapHa JpxKaBa Ja ApxKuTe uKony?*. Ilouro 
caM Ce ja Maio 6aBMo UM TUM TaKO3BaHMM [[p»KaBHO-L[PpKBeHMM paBoM UM 
aje a OyfeM HeckpomaH, 6M0 cam KyM Tora Ha3MBa y Cp6nju. [louro 
MM HMCMO MMalIn TY AACWMMIMHY UW HUCMO 3Ha/IM KaKO Ce 30Be. Hexn 
cy Ta 3Ba/IM IpKBeHO IpaBoO, ApyrM eKle3svjacTM4koO MmpaBo, a ja caM ce 
omyuMo fa Wpey3MemM HemauKn Ha3MB Staatkeirchenrecht. Y qp»xxaBHoM 
IPKBeHOM IIpaBy CTBapM cy jacHe — aM Mu To je Ou0 M04 jeqHor Apyror 
lipaBHOr TpaHciaHTa, O KoMe je Ha Kpajy OfIyumBao Esporckn cyy 3a 
mycKa paBa y ciyyajy ,,Jlayyu upotus Uranuje’. Haume, y Toj jeqHoj 
UTaMjaHCKO} WKOMM je CTajao KPCT, Ia Ce MajKa je/HOr y4eHNKa, CTYeH- 
Ta, MobyHMa IpoTMB Tor KpcTa pekaBluim fa je Uranuja cexynapua yp- 
*KaBa UM fla He MOKe UMaTM KpcT y wIKomN. IIpouec je umiao, jako je qyro 
Tpajao, u Ha Kpajy je Espontckn cyf, 3a HyACKa WpaBa, TeK npey, BenuKum 
Behe, upecygo y kopuct Utannije, koja je toOuna Taj upouec. A y enoj 
TOj apryMeHTalMju je OM0 Bpo KpaTaK OforoBop — Aaksle, ceKkyapu3am 
He 3HauM MOTIHYHO Ofceljate ApxKaBe of pemuruje. Y MogepHoj Hemay- 
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KOj HOCTOjM CMCTeM, OHM TO 30By KOOMepaTUBHa OJBOJCHOCT [[pxKaBe U 
upxse. Ilocroju cuctem [[pxKaBHe IPKBe, CMCTeM OJBOJCEHOCTM [p»KaBe Mu 
IPKBe, KOMYHMCTMYKU 10 WpaByy, m cucrem Hemauxe, a Koj je capa 
lipepyiagao y EBporu, Mu Koj ce 30Be CUCTeM KOOMepaTMBe OJBOjeCHOCTH — 
CBaKO MMa CBOjy cepy, aim uMa Tadaka Ha KOjMMa Ce Mopa CapahnuBatn. 
JeqHa Of, TaKBUX TayaKa je BepCKa HacTaBa y J p»%KaBHMM wiKoNamMa. Vi ja 
He WIMpuMmo Temy. Y3 TO KpaTKO OOjalllee fla ceKyapm3aM JjJaHac 3HayM 
HeIITO Pyro Hero WTO je 3HadMO pe WBajeceT roguna, jep je petarmBHO 
Of, cKopa 6u0 Taj pasBoj orahaja y Hemauxoj. A cKopm je TpaHcnmaHT 
KOjM CMO MM ipeysemu y Hautem 3akony. Ilocroju u ypyru pasnor — CBe- 
Tu Capa opje HMje MKOHa, OH je OBJe KaO OCHMBaY CplicKor paBa. Ou 
jecre OCHMBa4 CpICKMX IKOMa, OH jecTe OCHMBaY CplcKUX OomHMIa, a 
OH je OBye Tipe cBera KaO YOBEK KOjM je HallpaBMO HajBaxKHMjM JOKyMeHT 
Cplickor ljpaBa M Kao OCHMBaY CplicKor mpaBa. Ila noTOM oyBejeM Halle 
cTpaHlje M MOKaxKeM MM KOAMKO je BenmuKa KpmMunja, oHOCHO, Homoka- 
HoH. | npeyaxem Bam Ja u TO CHMMUTe 3a OBaj MHTpeBjy, Kao miro Bam 
TIpeaakKeM fa CHUMMTe MM MOjy MarMcTapcKky Te3y, Ta BAAUTe Kako Cy Ta 
cmoBa Usrilefaia WOcwe OHAKBOr Haya WITaMMatba. Vi Moya ja CHU- 
MMMO CaMo jeqHy crpanuuy us Harvard Law Review, Kako TO OHM pale 
cumynalunjy cyhera Ha Georpay[cku HadnH. 


7]. B.: Ilomenynu cite yeohetve eepcxe Hacitaee y Peity6nuyu Cpouju, ita 
Kakae je Bau citiae ipema yeohery eepcKe naciuaee y Peity6nuyu Cpouju? 


C. A.: Bepcxa HactaBa je TpaqMuuja CKopo cBMx 3emMayba Esporicke yHuje, 
Vf ja CMeM fla KaxKeM ,,[MBUIM30BaHOr CBeTa’. TpeHyTHO y EBpomu Bepcky 
HacTaBy HeMajy camo CyoBeHuja, WTO He 3HauM Ja HUCY WMBMIM30Ba- 
HU, ay je TO WoceOaH pasyor — eKcC KOMyHMCTMUKe 3eMybe. CaMo y OBOM 
permouy Hema BepcKe HacTaBe — CroBeHuja, AnOaHnja, Lpua Topa, Ma- 
Keqonuja, Kocoso, koje HMje Wp»KaBa, amu y Deny Kocosa Koju mpunaya 
Cp6nju HOMMHaIHO, He OJBMja Ce BepcKa HacTaBa. IInrate je kako he ce 
BepcKa HacTaBa OJ[pxKaBaTH, jep pemMrvja je EO *®XMBOTA CBaKOF [{pyITBa. 
Beposamnu BU WIM He, 6unn BepHUK VIM He, BU 2KUBUTe Ca BEPHULNMMa U 
MOpate 3HaTM HUXOBe Has0pe M MOpaTe 3HaTM, AKO HUMIUTa Fpyro, 360r 
KYITYPOMOWKMX pasiora HeMITO O MOMMHAHTHO] penuruju y CBOjOj Dp- 
*KapBu. 360r Tora je BepcKa HacTaBa IIpMcyTHa y WeOM CBeTY, amu Uy 
Esponu, a dak uy DpanyycKoj. A MHOIM KaKy Ja HeMa BepcKe HacTaBe 
y MpanuycKoj. A una je. Mima je y Ansacy u Jlopenu. Uma ake y THM 
TemoBuMa Kojm cy Ounm nox Hemauxum ytTuuajem. Y oBoM Kpajlbe eKC- 
TPeMHO CeKy/lapHoM jjery MpanlyckKe Hema, aM 3aTO MpanyycKa uma y 
cBakoj WKomM WiaheHor Bepckor ciyKOeHMKa, CBELITeHMUKa, KOjM je Ty 3a 
IpyKakbe TaKO3Bate ,,][yxoBHe momohn". JJakye, 3a MeHe Ce He OcTaByba 
IMTakbe fa 1M je MoTpebHa BepcKa HacTaBa. AlIcomlyTHO jecTe. Camo je 
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IbY KOMYHUCTMYKM PEXKMM UCKYYIMO U3 OHMUX pa3slora KOjM Cy WO3sHaTU. 
Jjakile, oy{celjarhe pemuruje, penmruja je olMjyM 3a Mace — TO je OHa 4y- 
BeHa peyeHuia, Kacuka Mapxcu3ma. Vi ue tpe6a mya fa ce 3anybyjy. 
Mebytmm, penuruja je MHoro Bulle Of Tora. Penuruja je mpe cBera jeqaH 
KY/ITYPpOMOWIKM (beHOMEH, KOjM Ce MOpa CIO3HaTM Ha IpaBM HauMH. A 3a 
OHe bye KOjM Bepyjy, He FOsBoAMTU uM fa DOOujajy KBanMdpuKOBaHO 
3Halbe O OHOME y IITa Bepyjy, Beh Ja UM TO 3Halbe IIpeHOce HeyKM pogn- 
TebU KOjM Cy pac y KOMYHM3My, KOjM Cy MOK]a M Ou BepHuyU, amu 
cy Ty Bepy cBemM Ha ciaBcKy Tpmesy, boxuh u Ycxpc, a mpuToM He 6u 
3HavIM HM JjJa BAM U3roBOpe jesHy MOMMTBY, HMje HAYMH Ha KOju [pxaBa 
Tpe6a ja OATOBOpM OHOMe Opojy mHyAM Koju jecy Bepyjyhu. CBaxa cra- 
TUcTUKa JyrocnaByje je WoKasMBasa TO. JloK je Ouna Bemuka JyrocnaBuja, 
NOK HMcy us6alMaM TAadKy IMTawa BepCKO Olpefemere. OTKay, MMaMo 
Cpoujy, y CBAM OBMM HalliuM CTaTUACTMUIKMM TOAMUIHayuMa, aHKeTaMa, 
OJHOCHO, NONMCUMa CTaHOBHMMTBa, 90% mynhu cy BepHuyM. 90%, 85% 
ce U3jallbaBajy KaO IpaBOCclaBHU BepHUIM. Ja Cay] KOPMCTUM apryMeHTe 
mpodecopa Tepxapya Pobepca (Gerhard Robbers), ucro Haller BemMKor 
upujareba ca YuuBepsuteta y Tpupy, OH KaxKe OBaKO M Tako OpaHM Bep- 
cky HacTasy y Esponu. A HapaBHo ja uma uy Epponm cyeq6eHuKa ce- 
Ky/lapMi3Ma, ayIM OH Kaxe: ,,Bu yckpahyjete 85% mynM Koj cy tax payers, 
KOjM cy Nopecku o6Be3sHUUM, ycKpahyjete ux 4a WoOujy ayeKBaTHO 06- 
pasoBaite. To He 3HauM HMKaKBO 3amlyhuBate. To 3Haum camo WoOpo no- 
CTaBybeHa BepcKa HacTaBa*. A mpo6sem je KaKO IOCTaBMTM BepcKy HacTa- 
By. A Huje Ja 1M Ona Tpeba fa MocToju. Hecymmuso je fa Tpeba. Vi axo 
MOCTOjM Y TONMKMM eBPONCKMM 3eMybaMa, M WpaKTM4IHO y Wem0j EBpricKo} 
YHUjU, OH]\a je CACBUM jacHoO Ja je jeMHO TIMTatbe Kako OHa Tpe6a Ja U3- 
rieqa, My TOM Jey MM MMaMo jolt WoOcta, M Ty jou HUCMO... Ja IM4HO 
HMUCaM 3a][OBOybaH KaKO je TO ypehexo, amu upe y JOOpom mpasiy. 


7. B.: Mi 3a cam Kpaj, eepyjem jeguo ttoce6uo gpaio iiuitiate u iiocebno 
gpaia yciiomena. Y geuemOopy meceuy Bawe Koneie u3 HaciiasHo-Hay4noi 
KoneKiNued, anu u OpojHu, wito cagawtou, wito Bawu buewu cittygeninu 
ipupeguau cy Bam eenuKko u3zHenaherve na Bawem iiocnegroem tpegaeary 
u3 ipegmeina Yiiopegua tupasna impaguuuja. Wlina Bam je mo ioxnoree- 
HO Ha iom tocnegrem uacy uz Yuopegue upasne impaguuuje u Kaxee cite 
ytucke tonenu ca toi uaca? 


C. A.: Xax, 3HaTe wiTa je 6“0 rmaBHM yTMcaK - KaKO 3afpo%xKaTU cy3e? 
IIpBo, HeBepoBaTHO ja HUKO HUje MpoBanno. To je 3aucta Ouno dac- 
UMHaHTHO. Ball HMKaKaB, HM HajMatMu abep 0 MeHe Huje crurao. Ul 
HUCaM 60 HMUMamO CeTaH, aM MpOcTo, jecTe Nocneywe MpefaBawe y 
TOM am@uteatpy, MehyTuM, HeKo MM je Joao, M Kako ja TO O6M4HO 
pajjuM, Yak CaM Ma/sIO M OKaCHMO, M Cay, yna3uM y aMduTeaTap UM BUM 
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— IlyH amM@uteatap uM cTyf[eHaTa M3 reHepaliMje Koja je Ty, peyqoBHa, u 
cTyeHaTa U3 MpeTXOWHMX reHepalluja, M Moje Komere, M Bojy 3a KaTe- 
IPOM, UM aliay3 Koju Tpaje u He mpectaje... He 3HaM uoBeKa KOMe He 61 
3aMrpalo y TOM TpeHyTky cBe, of, MuImMha Fo rpia u cpa. VU, HapaBHo, 
3HaTe, Tpebaslo ce cy3[pxaTH, fla He Kpeny cy3e. To je TpeHyTak Kpajibe 
eMOTMBaH. A OHa TaMO BUAMM HeKe MOKMOHE, peKO’: »Jbyqu, MaHUTe 
Me IIOK/10HA, OBO je HajBehu MOKOH WTO cTe BU OBAe™. AM TH HOKIOHU 
cy 6uiM CTBapHoO HeBepoBaTHM. Camo hy jefqaH NoMeHyTY, a TO je py4- 
HM paj] MOjUX CTyeHaTa, Of WMepnmove HalipaBsbeHa TMbOTUHA, Koja 
je TpeOano na cum6onnuUle MOj Ha3UB KOjM Me IpaTM Weo Moj NyT Kpo3 
dbakyitet — ,,lemaT ca ocMexom’. HapaBuo fla je Taya Ou0 oOnMITM ypHe- 
6ec Kayla caM ja MogzMrao KaHanmh u MycTMO OHO Maso ceyMBO Ja Maj- 
He. Ml cBe gzpyro je HemTo mTo he ocratu. Amu je cam 4H OHO WTO he 
ocTaTM 0 HesabopaBa. Ose crBapu he d@usuuKu ocTaTu, Ta TMbOTMHA 
je CTBap KOjy CaM OCTaBMO y aMaHeT MOjJMM 41IaHOBMMa NOpoAMue a TO 
MMa JJa Ce 4yBa KaO NOPOAMYHM CyBeHMp, a CBe [pyro OcTaje y YOBeKy 
M HOCH ce ca COOOM allconyTHO Oo Kpaja 2*«MBorTa. To je JaH KOju ce He 
3a60paByba. 


. B.: MU 3a cam Kpaj, capa je uspexa ga onaj Ko no3sHaje uciopujy 
moe ga upegeugu bygyhuHoci, ciloia, kao upodecop tpasene ucitopuje 
peuuite nam Kkaxea je ito 6ygyhnocim IIpaenoi daxynimetia Yuueep3u- 
imeima y Beoipagy? 


C. A.: Cro myTa caM ce mMTao y KaKBoM he cBetTy la pacTy Moja Jfella, a 
cafa Beh Moju yHyyu. to paba Bennuxy 3a6pmuyrocrt. Jep, 3HaTe, nouehy 
on O6paya u Hehy zyro. O6pag je ropopyo cTamHo, Kaxe: ,,OBa ucTopyija 
je 4yn0, y HocnepHuXx CTO royMHa Ue TeMIOM sempre accelerando*, kao y 
My3MUM — TeMIIOM cTamHor yOp3aBatha. Vi onfla MOMUCAMM, 3alcTa, Kay 
je beorpag... Mi 6am cay opux faHa Mu ce To Bpahano y cehate, noro- 
TOBy y Bpeme Kopoue. VI y Bpeme Kaj{ CaM IIOHOBO IIMcaO O OBOMe, Ila 
caM ce IIMTao ja 2M je Moryhe fla je pe caMo YeTpyeceT MU HEKOMIMKO To- 
qua Ovn0 HeMoryhe fa Ha KOMIIjyTepy IpoMeHMM TacTaTypy M KyljaM 
rpuku Texct. IIpe ero, camo cro u ABayeceT roqMHa, WIM Mano Bre OF 
Tora, CTO TpUjyfeceT UM YeTpeceT, MOju Mpodecopn Koje caM HacmeqMo0 
cy liMcaiu Kure NOT cBehama. Cre OHO UITO MU UUTaMO, Wea HawiMx 
BeIMKaHa, IIMcaHo je nog, cBehom. Huje 6uno crpyje, Huje 6uno cujannye. 
IIppu nyt je mpBa cujamuua 3acujana y Beorpagy y KadaHu Herje Baya 
1880. rogune. A Huje Folsa y FoMoBe cBe Herge WO nocie IIpBor cBetT- 
cxor pata. Y AMepulu je Here TaMo ABayeceTNX TOAMHa Mpouior BeKa 
jeaBa NomoBuHa FoMahnuctaBa Ova OCBeTbeHa CTpyjOM eleKTpM4HOM, 
y Amepuun! 3atro Bam KaxKeM, MM CMO y jeqHOM TaKBOM 6p30M Temiy 
Mu yOp3ary fla TelIKO MOXKeTe MporHo3sMpaTu witTa he jae OutTu. 3HaTe 
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uta je 6u70 peBonyyuja y *KMBOTY Mora Ola — Kafla je UporoBopuia Ky- 
TMja, Kafla je pago moueo pa ropopu. VI ja cam pactao y3 payMmo amapar. 
IIpsu TB cam Bujyeo y usnory pape y yun y Kojoj cranyjem — y Kues 
Muxajmosoj — TeeBusop uM KaMepa Koja Bac cHuMa. VI cay] Bu BUTE, BU 
ce MpjlaTe, a TaMO Ce HeIITO Mpa M 3HaTe Ja je TO TeneBusop. IIpsu Te- 
NeBU3Op MOja TOposMua je Kya Kay CaM ja MMaO JBaHaecT-TpuHaect 
roguua. VI To je 3a MeHe Ousa peBonyuMja. 3a MOjy Helly, 3a reHepanjy 
Mor ciHa u hepxe je To Beh 6u0 Kommijytep, amu To je O10 Majuep. To cy 
Oune OHe IpBe urpuie, a ja cam Beh Moyeo Ja KOpMCTUM KoMHjyTep 3a 
Kyljalbe, 3a IMCalbe TeKcToBa. VI 3a MeHe je TO 640 OMeT CBMX BpeMeHa 
— word processing, Tako ce To 3Bamo. A cay| 3a yHyKa Mora, TO BUIle HUje 
KOMITjyTep, OH 3Ha CBe O KOMIIjyTepy — Cajja cy TO ApyliTBeHe Mpexe. A 
Kako he ce To fase pasBujaTu... Jep *XMBOT je OUMTIeTHO YCOBbeH Tex- 
HOJIOPMjOM, M Taj TEXOHOJIOWIKM pa3BOj, a IpwyayiM CMO O OHOM Jey UO 
neyapama. Ila 3amucaMte BM *KMBOT 6e3 bpwrKUpepa. 3amuciMTe KOMMKO 
CMO MM 3aBUCHM OF, TUX UMBUIM3alMjCKMX TeCXHMUKUX TeKOBMHa. Mano 
HeIUTO Of| TOra CMO BUM y BpemMe Kopoue. A 3aMUCuIMTe jou CaMo la y 
BpeMe KOpoHe HMCMO Mma crpyjy. Ila noma myAM Ou MsBpIIMIO CaMo- 
y6uctBo. Konuko cMO 3aBMCHM Cajla Of, [pywITBeHux Mpexa. VI HoBMHe 
ce Mame uutajy. Kura? Bugum mo cryfeHtTuma. Cpe mate ce unta. Ila 
ce OHJja HUTAaMO 3allITO je Ky/Typa roBopa TakBa. 3aTO WITO ce Cajl Ky/I- 
Typa ropopa dopmupa jeyqHuM cBeyeHuM peweHuKoM. Dopmupa ce Kpo3 
ckpahenuye. Dopmupa ce Kpo3 cMajiMje 1 EMOTUKOHE. 


7]. B.: Tloepaitiax na xujepoinuge. 


C. A.: Tako je! bpaso! Cpogu ce Ha To 7a he ca HeKOMKO XUbajja 3HaKO- 
Ba Jby1M MOK]a KOMyHMMpatu y 6bynyhHoctu. O TaxBoj 6byqyhHocTn ja 
He CMeM Jia pasMMIWbaM. 


7. B.: Xeana Bam, tipodecope, Ha u3geojenom epemeny. 3aucitia nam je 
6una uaciU. 


C. A.: XBana Te6u. Ja cam mpecpehan. Yaunno cv Mu, 3Hall wtTa... Hero 
WITO peTKO KO WoOnje. OBo je wITa cM TM ypaqMo HedyBeHO. 


Pay mpucneo / Paper received: 1.7.2020. 
IIpuxspaheu 3a o6jaBbuBate / Accepted for publication: 5.7.2020. 
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IN MEMORIAM 


Hasng J. BYYAHWh* 


MMUPOCIIABA MUPKOBUTR 
(1933-2020) 


Peueno je Ja , yHOCUTM CBeTMOCT Hay4dHe McTMHe y orahaje mpouio- 
CTM 3HAdM CIYKUTU CajaliHocTn’. 


A wiTo cy Tm forahaju cMemireHu Jjabe y CCHOBMTY IpOIIOCT, TO je 
Ha Mx BehoM Ay4oM MOTpebHO cjaTu, He 6M 1M OHM Ca JOBObHO CBeTIIa 
6unm obacyTu, a TMMHa CTapuHe HafBMjeHa Ha] HMMa OfjarHaHa, bapem 
CMMCIIEHO. 


Tum pe 6m 3a TakaB MOfyxBaT, KOjM MyHO CBeTIOCTU CO6OM HOCH, u 
NOMpMHoc cayjauiHoctTu Tpebano ya 6yye Behn. 


Vi sancta — historia lux veritatis est... 


Crora U McKpeHO [[poKMM JJa «CaMO HeyKM M HepasyMHM yA MOry ja 
CMaTpajy [Ja je IpOMIIOCT MpTBa M HeIIponasHUM 3UJ{OM 3ayBeK OBOJeHa 
Of, Cafallipne». 


He KaxKe JIM MU Myf[pOcT cTapocTaBHa ja «uITa je 670, To he 6uTu», 
Mi Wa «WITa ce YAHMAO, TO he ce uM YUHUTM», Te a, KOHAYHO — «HeMa HMYer 
HOBOT T1oj, cyHtjem»?! 


VI He BpaTu IM HaM ce McTa Ta MpOWMIOCT WOUeCcTO Hasajy, y 2KMBO- 
Te, MaKap TeK TOMMKO la Hac MoyceTu fa je OF Cafalliwmuie He MO2KeEMO 
OWBOJMTU, HUTM OTprHyTu? 


* AyTop je cryqeHT Mactep cTyguja Ha IIpasHom dakyntery Yuupep3sutera y Beorpa- 


ny, Onarajumx Kny6a Forvm Romanvm, appoxatckn mpunpaBunk Tujane Kojosuh 
y aqBokaTcKoj KaHyenapujn BK aqBoxaru“ m capaqHuK y HacTaBM BaH pagHor 
ogHoca Ha IIpaBHom daxyitety YuuBepsuteta y Beorpagzy Ha mpeamety Kpuswuno 
mpaso, david.vucinic@bdkadvokati.com. 


1 1 Moj. 8:22, IIpon. 2:12, IIpon. 3:15, pon. 6:10. 
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Bpatu ce... 

VI Bpaha ce... 

Vi ty je - Meby nama. 

Ho, mu je IpuxBaTMMO TeK OHJla Kajja Ce O heHy jeKy BUINe He MOXKe- 
MO OF/lyilaBaTU — Kaffa je TaKBO VM TOJIMKO HeHO IIPMCyCTBO Jja Ta HAKAKO 
He MO%KeMO HerMpatu. 

VI saucta, historia nuntia vetustatis et testis temporum est... 

AJM, WMa McTMHe MY TBPAIHU Ja ,,CBe OHO WTO je YOBEK MMCIMO, 
ocehao m pagMo, HepacKMfMBO je yTKaHO y OHO LITO MM JlaHac MMCIMMO, 
ocehamo u payumo“. 

Hucmo 7M MMU Tako 6acTuOHU ayxa Hallux Wpeyaka, WITO Ce HUXO- 
BUM OCceTMUMa MU MUCIMMa Kpere U pasrapbyjy, MU WHUXOBMM MUCKYCTBMMa 
(m)yye u y3qxKy? 

Jep 3ancra, historia vita memoriae est... 

Sic tempus fugit, u ,,Hapaltaj jeqaH ofa3su M ApyrM qoma3su, a 3emyba 
CTOjM yBeK*.” 

Tako je, TeK IpMBUHO 3a Halle (OBO)3eMasbCKe ON, ‘OTUUIIAa’ OyK- 
TMUba MCTOpMjcKe Hay4He MCTMHe, CBeJOK MHOIMX BpeMeHa M Kopude;j 
ycrioMeHe »KMuBoTa — Mupocnaspa Mupxosuh, npodecop emeputyc Pusio- 
30@cxor dbakynteta YHuBep3suteta y beorpany u wed) Cemuuapa 3a Uc- 
Topujy cTapor Beka m [Jentpa 3a aHTMUKy enMrpaduky “ HYMM3MaTMKy 
— cylyTa CafjallibocTu M MoBepunay 6yqyhHocTu — ona Koja ce MMc7IMMa Mu 
oceTMMa lipeyjaka KpellMila U pasraybMBasla, M HMXOBMM MCKyCTBMMa (M) 
yuma u y3qusama, a cayla MOcTamla HeMOpewMBM CallyTHMK Hale (6ynyhe) 
CBaKOJJHeBHMLe. 

CraBa jo}! 

IIpodecopxa Mupocaapa Mupxosuh pofeuna je 1933. ronmue y Ko- 
coBcKoj Murposunnu. CBaojy yHuBepsutetcky Kapujepy 3amoueria je 1957. 
TOWMHe, OMax IO CBpIeTKy CTyAuja KNacM4aHe dunonoruje Ha YHuBep- 
3uTety y beorpayy, Ha kom he mu ocTaTu cBe 40 NeH3MOHMCatba. 

Axayemcxy 1982/1983. roquHy mpod. Mupxosuh je mpopena Ha 
VUncruryty 3a HanpeyHe cryyquje Yansepsutera IIpmucron, no no3MBy 
mpodecopa PpeuKa Ivmujama (Franc Gilliam). Taxobhe, npod. Mupxo- 
Buh je Ouna u wed Kareype u cemmuapa 3a Mctopujy crapor Beka, Llen- 
Tpa 3a aHTUAKy ermmrpaduky MU HYMM3MaTHKy, MU WiaH ypeqHUAKOr Tesla 
Inscriptions de la Mésie Supérieure, kao u unaH HemauKor apxeovlomiKor 
uuctutyta “1 MehyHapoguor yapy>xera Malmponora Kpamuye Enusabe- 
Te, Kao M 67M3ak CapagqHUK akayemuka mpod. Ap. parocnapa Cpejosuha, 
HaKOH 4Mje CMpTM je HacTaBMiyia Capayby Ca HeTOBMM KoyleraMa. 


2 Jos. 8:19, IIc. 104:5, 2 Ter. 3:10. 
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Becuuxk mpaBue uctopyije, roguua I, 1/2020 





Y 6pojHuM Hay4HMM MoybuMa Ha KOjuMa je JemnoBasa, upod. MupxKo- 
Byuth je ocTaBusia cBOj Heu3s6pucuB Tpar, a usMeby ocTamMx My pUMCKOj 
BOjHOj M CEKOHOMCKOj MCTOpujM Mu CouMjanHoj aHTporonoruju, emurpadu- 
WM, WalMponoruju, uctopuju ypbaHusayje “ rpafcKor *XMBOTa, NO3HOT 
cTapor BeKa M paHor xpuuthaHcTBa, Kao U IpoyyaBalby MopopMaHe sajey- 
He M CposcTBa Ha Hospysjy qpesHor MenurepaHa wu CcTaHOBHMIITBa 
puMckor uM mpe-pumcxor bazkana uv IlonyHapa. 

IIpod. Mupxosuh je ayrop mpexo 80 Hay4Hux pafoBa, Kura 1 
yuOeHuka, a 3a CBOjy Kibury ,,Pea CumBuja u ceqaM pUMCKMXx KpasbeBa 
— CpoyctsBo u Baact y crapom Pumy“ ocBojuna je IpecTwKHYy Harpayy 
3a KjlacuuHe HayxKe ,,Muzan bygumup*. [Ipapyu dakyatet Yuupepsutreta 
y Beorpany u Jocuje cryquo o6japunu cy Harpaheny Kwury, y oKBMpy 
Tajja HOBONOKpeHyte eqmuyje ,,AHTMKa*. 

Ilopey momenyte capanibe ca IIpapHum dakyitetom YHuBepsuteta 
y Beorpagy, upod. Mupxosuh je bua u BemuKu capaqHUK u Mpuijareb 
Kny6a my6utema pumckor mpaBa u aHTuKe Forum Romanum. Tako je 
y okBupy cagja Beh neTOseyeHMjckMx akKTMBHOCTM Kny6a, npod. Mup- 
KoBuh Bulle MyTa rocToBasla KaO TIpeyfaBa4, TOfaTHO pasBujajyhu cBojy 
mloBesaHocT ca IIpaBHum dakynTteToM YHuBepsuteta y beorpapy. Tako 
he ona, Kako Mehy cryqeHTuMa, Tako u Meby komerama mpodecopuma, 
My OBOj MHCTUTYUMju ocTaTu ynamhewa Kao M3BpCTaH UpepaBay, Onare 
HapaBU, a OIeT, *KMBe, OJ;CeYHe M UCKpM4aBe peu, yBeK OTBOPeHa M JOC- 
TylHa 3a IIMTalba M JOMaTHa MOjalerwa. 

Thea rociieqiba 2Ba peyaBatha Ha Dopymy, .,.Iponaname u nay 
puMmckor WapcTBa® uM ,,CMuHIMAyHyM — puMckM rpay Ha yuthy Case y Jy- 
HaB‘, cpehom, 3a6emexeHa cy y BAeo PopMy, Te OcTajy FocTymHa foza- 
3ehum reHepalujama. 

Crora, opuM yTem, IIpapun dakxyntet YuuBepsuteta y Beorpany 
M pefakyMja waconmca ,,BecHuk MpaBHe ucTopuje” Tyryjyhu ucKasyjy 
cBoje cayuemthe mu *xamocT 3a mpemuHyiom mpod. Mupom Mupxosuh 
— jOll jeqHOM BeYHOM IIOTBPfOM HepacKUAMBOCTU McTOpuje of MpaBa 
Mf lipaBHe Hayke. 


Pag mpucnieo / Paper received: 23.9.2020. 
IIpuxpaheu 3a o6jaBmuBate / Accepted for publication: 25.9.2020. 
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NO3SUBU VU HAJA 


HarpaAuh KOHKYpe 
Monaaynye Aaan Botcon 


Ponsa Asan Borcon (Alan Watson Foundation) pacnacyye narpaann 
temat a axaaemcey 2EDO/21 roamey. Byayhe aa ce yopaso canx roamna [ya 
Ba peaAye y AaTupamy)obexeaana BOO roam OA AOHOUEHA Aerikik Nose 
Crepana [peopciranor, 1pens CPickRKk CHETORHNA NPABHN AkATA HOWE ty 
AGHCAN EP YIHG HaMee y name dpa r 3 
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BYATCta © HoqacHoOr ZoETOpa 
Viti Planer ¥ Beareakyet ete e cepts MMS. rosnet, deangepe 
Ti A pe ny mane THOPETY OPAanen Tae nIeeTe, BL 
cupaipyp actpeminen pA cryacmira Mpaseor hanyareta y beorpaay y obaacta 
epanne HCTOpHH, [peace Soe ope. Ap Cem Aspo weet, 


Posey Asan B ls 


Hotoona, ayroral 


BE 
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IUSTORIA 2021 


IIpasuu dakyntet Yuusepsuteta y Beorpafly oTBapa Mo3uB 3a 
yueuthe y [[pyroj cryqentcKoj Kondepenumju us mpaBHe McTopyje - 
Iustoria 2021, koja he ce ompxxatu 25. u 26. Mapta 2021. roymHe, ca TeMOM 
»lIpaBo nu penmrnja’. 

Tlopoy 3a Temy je uMHeHMa Ja ce oBe roqMHe ObenexaBa 100 ro- 
Mua Of FoHOWIeHa Bugosganckor yctaBa Kpamesune Cp6a, Xpsata u 
Cnopenara (1921), Koju je, Mehy MHOruM [pyrmM u3MeHaMa, IPB Ha 
OBMM IIpOcTOpMMa yMecTO jeqHe [p»xKaBHe pemMruje yBeo MynTuKOHde- 
cuoHamHoct. IInrate ofHoca [p»KaBe M UpKBe MU NOMO*Kaja pasiMIynTUux 
KoH@echja y MOf{epHOj JpxKaBM CBakakO je M aH JjaHac akTyemHO; Meby- 
TMM, Be3a M3Mehy mpaBa Mm penuruje Tpaje of HajtpeBHMjux BpeMeHa. 
HactaHak IpBux HOpMM IpBOOMTHOr WpaBa JOMMHAHTHO ce Besyje 3a 
BepcKe 3amopecTu um Ta6ye. Behuua npaBa cTapor BeKa MMa IIpMMeTHe 
Bese Ca peNMrujoM — Of] Mpal\MoHaNHMx cpef[cTaBa JOKa3sMBalha NONyT 
6orxjux cyfoBa (opfanuja) uw 3aKieTBU, IpeKo opmasu3Ma y yroBapaby 
ctapor ius civile, Ho moce6Hux Mponnca 0 Homox*Kajy cBeliTeHCcTBa. Mouo- 
TeUCTMYKe peurnje TOHOcCe ca coboM Apyrayvju normey Ha ApywiTBo u 
IpaBo, UM MHOre HOBEe TeMe, MOMYT OFHOCa CBETOBHMUX U BepCKUX IIponmn- 
ca, YTUIaja BePpCKMX HOPMM Ha CBaKOJ[HeBHe JIPyITBeHe OfHOCe (Hapo- 
4NTO 6padHe M NOposMuHe) WIM KaxKbaBalba Ipecryla IpoTuB Bepe. Y 
CBMM [IpylITBMMa Ce y MaibOj uM Behoj Mep MOxKe TOBOPUTU O IMTaby 
MWpaBHOr NONOKaja MpMlaqHuka pyre Bepe, aM yupaBO MOHOTeM3aM, 
3ajeqHO ca OpojHuM BepcKMM CyKOOMMa M pacKOIMMa, MHTCH3MBMpa OBO 
mMtawbe. Kononujamna eKciaH3vja 3alaqHux cuyla OTBapa M WuTae O7- 
Hoca (xpuuthaHcKux) KONOHM3aTOpa IIpeMa peIMrMjaMa MoKopeHor CTa- 
HOBHMIUTBa. A MoffepHO 06a FOHOCH M Ap»KaBe KOje ce OfBajajy of pe- 
muruje — Ouno fa ce pay oO AUucTaHUMpaby y Buy CeKyapHocTu, Ouo0 
O CyKOOybaBabby KapaKTepMCTM4YHOM 3a KOMYHMCTMKe [pxKaBe. Pajo 
oueKyjeMo IIpujaBe y Be3M Ca CBMM OBMM M MHOIMM JpyrMM IMTawMMa y 
OKBMpy ImaBHe Teme! 
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IUSTORIA 2021 


The University of Belgrade Faculty of Law is now receiving paper 
proposals for the Second student conference on legal history — the Iustoria 
2021, to be held on the 25" and 26" of March, 2021, its topic being “Law 
and Religion”. 

The reason for the topic is the fact that this year marks the 100th 
anniversary of the adoption of the Vidovdan (St. Vitus’ Day) Constitution 
of the Kingdom of Serbs, Croats and Slovenes (1921), which, among many 
other changes, was the first in this region to introduce multi-confessional- 
ism instead of one state religion. The question of the relationship between 
the state and the church and the position of different religious denomi- 
nations in the modern state is certainly still relevant today; however, the 
connection between law and religion has lasted since time immemorial. 
The emergence of the first norms of primitive law is predominantly relat- 
ed to religious commandments and taboos. Most legal systems of the An- 
tiquity have noticeable connections with religion - from irrational means 
of proof such as ordeals and oaths, through contractual formalism in the 
old ius civile, to special regulations on the position of the clergy. Mono- 
theistic religions bring with them a different view of society and law, and 
many new topics, such as the relationship between secular and religious 
regulations, the influence of religious norms on everyday social relations 
(especially marital and family relations) or the punishment of crimes 
against religion. In all societies, one can speak to a greater or lesser extent 
about the issue of the legal position of members of other religions, but it is 
monotheism, together with numerous religious conflicts and schisms, that 
intensifies this issue. The colonial expansion of the Western powers also 
raises the question of the attitude of (Christian) colonizers towards the 
religions of the conquered population. And the modern age also brings 
states that separate themselves from religion - whether it is a matter of 
distancing in the form of secularism, or a conflict characteristic of com- 
munist states. We're looking forward to applications on all of these and 
many other issues related to the main topic! 
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IlosmB Ha Koncepeuunjy — Iustoria 2021: paso u penuruja 





3a yyeuthe y KondepeHyMju Mory ce IpvjaBMTu CBM CTyeHTM OC- 
HOBHMX VM MOCTIMMIOMCKUX CTyLMja IpaBHMUx dakyzITeTa uM Apyrux da- 
KylTeTa J[PyWITBeHMX Hayka. IIpujaBe Tpe6a fa cape OCHOBHE M4HE 
TlofaTke (MMe Mu MpesuMe, PakyITeT, HMBO, CMep M TOAMHY cTyAMja) u 
IIPOWMpeHM alicTpakT pajfla, TyxuHe of, 500 go 1000 pean. Moryhe je 
w3ilararbe Ha CPIICKOM MIM eHIMIeCKOM je3Mky — oxpaOpyjemo mpyijaBe Ha 
eHII€CKOM pajiM jlellle KOMyHMKalluje Ca YYeCHMLMMa M3 MHOCTpaHcTBa. 

IIpujape ce way Ha aypecy iustoria@ius.bg.ac.rs fo 15. janyapa 
2021. Crygentu he 6uTu oOaBeulTeHu fa mM je HUXOBa IpujaBa Ipux- 
Baheua yo 25. janyapa. [IpopusopHu uporpam Koundepenyyje buhe o6ja- 
BybeH 0 1. deOpyapa. Pague Bepsuje pagoBa Koju he ce u3maraTu no- 
Tpe6Ho je nocmaTu go 15. Mapta. 3a cBe JOfaTHe UHPopMaluje MoxeTe 
ce oOpaTMTM Ha McTy afpecy uM Ha 3BaHMuHy Dejc6ykK cTpaHMly KOH- 
depenyuje https://www.facebook.com/iustoria/ 

Kao uf Ha TIpowioj KoHepeHuMju, Nopey u3marata CBOjMx Koriera, 
cTyyeHTu he Ha koncdbepeHyMju MMaTM MpMaMKy fa 4yjy M HeKOIMKO Hac- 
TABHUYKUX IipeqaBakha OFf CTpaHe PCHOMMpaHUx CTpydmhaka — BUINe Te- 
Taba he 6uTm y KoHadHOM Tporpamy. 





Byayhn ga je curyatuja ca nangemujom COVID-19 jom yBek Hen3- 
BecHa, 0 25. eOpyapa hemo qouetTu opsyxy ga mM he ce Kondepenyuja 
OLPKaTU y2KUBO MIM OHMajH. AKO ce 6yye OfpxKaBazla yKUBO, NOTpy- 
muhemo ce fa yuecHuumma BaH beorpaga o6e36enMMo cMellTaj y cTy- 
HeHTCKOM TOMY WIM Y IpMBaTHOM apawKMaHy KO cTy{eHaTa-joMahnua 
u3 Beorpajia, 3aBMCHO Of] pacio7IO2KUBOCTM MecTa. 

KonauHe Bep3iije payjoBa U3i1araHux Ha KoHdepeHuMjn, y3 PunamHe 
u3MeHe M UcIIpaBKe y pa3yMHOM poKy Hocyle KoHdepenynje, Ouhe npe- 
ate 3a OOjaBbuBawe y uacomucy ,,BecHuk mpaBHe ucropuje / Herald of 
Legal History“. 
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Call for papers - Iustoria 2021: Law and Religion 





All students of graduate and post-graduate studies pertaining to law 
or other humanities are eligible to apply for the conference. The appli- 
cations should contain basic personal information (name and surname, 
faculty, department, level and year of study), along with an extended ab- 
stract containing anywhere between 500 and 1000 words. Applications are 
accepted in either Serbian or English. 


The applications should be e-mailed to iustoria@ius.bg.ac.rs before 
the 15" of January, 2021. The students will be informed by the 25" of Jan- 
uary whether or not their application has been accepted. A provisional 
programme for the conference will be announced by the Ist of February. 
Drafts of the chosen papers need to be sent by the 15" of March. For any 
additional information you may enquire at the same e-mail address, or 
consult the official Facebook page of the conference — https://www.face- 
book.com/iustoria 





Just like on last year’s conference, apart from the presentations given 
by their colleagues, the students at the conference will have an opportuni- 
ty to attend several lectures given by renowned experts - more details on 
this will be available in the final version of the programme. 

Given the fact that the situation with the COVID-19 pandemic is still 
uncertain, we will make a decision by the 25" of February whether the 
conference will be held live or online. If it is held live, we'll do our best to 
secure accomodations either in student dorms or with student host fam- 
ilies for those participants who don't reside in Belgrade. These arrange- 
ments will depend on the number of available spots. 

The final versions of the papers presented at the conference, with 
final changes and corrections submitted within a reasonable time after 
the conference, will be submitted for publication in the journal “Vesnik 
pravne istorije / Herald of Legal History”. 
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YITYTCTBO 3A AYTOPE 


1. [Ipodun yaconuca u Bpcte pagoBa Koje ce objaBbyjy 


Becnux tipaene ucitiopuje / Herald of Legal History je mehyHapogHM aka- 
Ie€MCKM CTYeCHTCKM YacomMc, WocBeheH MpoyyaBalby MpaBHe McTOpyije CBMX 
3eMayba M CBMX pa3qoOba. Usnapay yaconnca je IIpasym dakyitet YHuBep- 
3uteta y Beorpany. Uaconmc u3ia3u Ba WyTa rogue, y OrpaHw4eHoM 
IITAMMaHOM TMpaxky MU eIeKTPOHCKM Y OTBOPeHOM TIpucTyny. 


PayjoBe MOry NOJHOCUTM KaKO CTY€HTM OCHOBHUX M MOCTAMMAOMCKMX 
cTyfuja paBa, Tako UM CTyJeHTM Apyrux [pyWITBeHO-XyMaHMCTM4KMX HaykKa. 
IIpuxparajy ce m pawosn ayTopa KojuMa je Wpectao craTyc cTyj{eHTa, YKONIN- 
KO Cy ra MMasIM y BpeMe UCTpaxkMBalba, OJHOCHO IIMCatha pasa. 


TeKCTOBM MOLY OMTM Ha CPIICKOM WIM eHTIeECKOM jesiky. 
IIpuxpatamo cnepehe Bpcte pagoBa: 


1. Cryfentcke akajjeMcke wlaHke; y ciy4ajy KOayTOpCcKMx pajosa, 
CBM ayTOpm MOpajy fa UMajy CraTyc CTy{[eHTa y BUCOKOUIKOMICKO} 
ycTaHosn. Pago 1pwMaMo Kako pajloBe KOjM ce THYy NOjequnayHux 
IIpaBHOr CMCTeMa, TaKO M OHE KOjM IpMMermyjy yuopesxHU Upuctyn. 


2. II[puka3e Kiura; IpeqMeT pasa MOry OUTM KaKO CKOpalllibe, TaKO MM 
TaBHO OOjaBybeHe KHUTe, aM IPMCTYH ce MOpa MpytaroyutTm cxoj- 
HO TOMe. YKO/IMKO Ce pay O IIpukKa3y cTapuje Kure Koja je y Meby- 
BpeMeHY J[O2%KMBeNa MOHOBHO M3yakbe, ayTOp permeya Mopa fat 
nyHe 6u6mMorpadcKe NofjaTKe KaKO 0 IPBOM M3fjaby KEUMTe, TaKO UU 
0 OHOM koje je KopmutheHo mpm nMcaby UpuKasa. 


3. CryfeHTcke ipeBoge akajjeMcKMx WlaHaka MU M3BOPHMX TeKCTOBa 
ca Cplickor Ha eHIeckM MU OG6pHyTO, Miu ca Guo Kor Apyror jesuka 
Ha jeflaH Of JBa IpeTxofHO MoMeHyTa. Ako je TexcT Beh mpeBoheu 
Ha JOTM4HM je3Mk, MOpa Ce paqMTM O IpMMeTHO bowbem M/nAM ca- 
BpeMeHujem npeBory. IIpepogunan je y o6aBesu fa, ymopeyo c mpe- 
BOJOM, TOfJHece CaracHOCT ayTopa MIM Jpyror HOcMOLa ayTOpCKUX 
UpaBa (Mim WoKa3 fa je TeKcT y jaBHOM JOMeHY, Tj. cO607aH 3a KO- 
puuthere), kao M OpuruHanHn Texct. Kaya roy je Moryhe, opurmuar 
mM UpeBog Ouhe ynopeyo objaBmenn. 


4, Wutepsjye 3HauajHux HaydHnka M3 o6nactu MpaBHe McTopHije, koje 
CIIpoBoje CTy/eHTM, Ha aKajjeMcKe Teme. Ynopeyjo ca TEKCTOM MH- 
TepBjya, MHTepBjyMcTa uMa OOaBe3sy ja NopHece WOKa3 O TO3BONM 
M CarmacHOcTu MHTepBjyMcaHor (aMua) Ja uUHTepBjy byfe OOjaBmeH 
(Hp. eleKTpOHCKa MpeliMcKa WIM KoMMja NOTMMCaHe U3jaBe O Cca- 
TlacHOCTN). 


5. I[puroyue texctose — u3Beultaje c KoHdbepeHuja, HeKpomiore Mi C7. 
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AUTHOR GUIDELINES 


1. Journal Profile and Types of Submissions 


Becnux tipaene ucitiopuje / Herald of Legal History is an international ac- 
ademic student journal dedicated to the study of legal history of all countries 
and periods. The journal is published by the University of Belgrade Faculty of 
Law. It has two issues per year, in a limited number of physical copies and as 
an open access e-journal 


Both graduate and postgraduate students of law, as well as of other social 
sciences and humanities, are eligible to submit papers for the journal. Sub- 
missions by authors who no longer have student status are also acceptable, as 
long as they possessed it during their research or writing. 


Submissions are accepted in Serbian and English. 


We accept the following types of submissions: 


1. 


Academic articles written by students; in case of co-authored papers, 
all authors must have student status at an institution of higher educa- 
tion. We encourage both papers dealing with individual legal systems 
and those taking a comparative approach. 


Book reviews written by students; both recent and older works can be 
reviewed, but the approach must be adjusted accordingly. If an older 
book that was later re-issued is reviewed, the reviewer must submit 
full bibliographical information regarding both the first edition of the 
work and the one that was used for the review. 


Translations of academic articles or primary sources from Serbi- 
an to English or vice versa, or from any other language to either of 
these two, done by students. If a translation of the text into the lan- 
guage in question already exists, the translation has to be significantly 
better and/or more modern. Along with the translation, the translator 
must also submit the author’s or another copyright holder’s consent 
(or proof that the text is in public domain, i.e. free to use), as well as 
the original text. Whenever possible, the original and the translation 
will be published side by side. 

Interviews with renowned scholars in the field of legal history, con- 
ducted by students, on academic subjects. Along with the text of the 
interview, the interviewer must submit proof of the interviewee’s au- 
thorization and consent to the publication of the interview (e.g. email 
communication or a scan of a signed statement of consent). 


Event-related texts - conference reports, necrologues etc. 
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YilyTCTBO 3a ayTope 





IloxkembHO je ja CTYeHTM KOjM HaMepaBajy ja WOHecy WpeBoye MIM MH- 
TepBjye O TOMe yHalipey, OOaBectTe YpeHULITBO, Te a WMTajy [a 1M TeEKCT KOjM 
he OuTu UpeBeseH Win HaydHUK Koj he OuTu MHTepBjyMcaH OfToBapajy Ipo- 
duty uaconmca. Moxe ce mociaTu uM y3opak lpeBeyenor Texcra (1-2 crpaHn- 
le), Kako 6M ce yHalilpey] MpOBepMo OMMTM KBaIMTeT IpeBosa. 


Panopn Koju cy Beh o6jaBbeHu Ha [pyroM MecTy He Mory ce IpeyjaBaTn 
3a OOjaBbuBate. Ako je payjHa Bep3uja HeKOr pala yUMeHa JOCTYMHOM Ha 
MHTePHETY, 10 OOjaBbUBaby pajja je Tpeba yKNOHUTM WIM 3aMeHMTM JIMH- 
KOM 3a pajl Ha Cajry Becnuxa. 


PagoBu Hpesatu 3a objaBbuBalbe NoplexKy O6aBe3sHOj] AHOHMMHO] pe- 
IeH3MjU [Ba pelleHseHTa KOjJMMa HMje MWOsHAaT UJeEHTMTeT ayTOpa, Kao LITO 
HM ayTOpy Huje NosHaT MJeHTMTeT peleHseHata. UnaHke M Ipvkase Kura 
he peyeH3mpaTu crpyamayn “3 ofroBapajyher noma npaBHe McTopuje, TOK 
he npeBoge mpermenatu crpyubbak y 4Mjy cHenMjamusaynjy HoTMaya Tema Ha 
Kojy ce pay, ofHOcM mM Punonor cneyMjanu30BaH 3a jesMK Ha KOMe je TEKCT 
HammcaH. Mntepsjyu, Kao u [pyr cAM4HM TeKcTOBM (HIIp. HeKpom03u) He 
TMOWIeKY AHOHUMHO) pelleH3svju, am pefakuuja MOxKe CyrepicaTu WpMMe- 
peHe u3MeHe. 

Panosn ce maby y Microsoft Word dopmaty Ha appecy vesnik@ius. 
bg.ac.rs uu mpefajy oHnajH UpeKo cajra uacomuca: http://ojsnovi.ius.bg.ac. 
rs/index.php/Vesnik/index. Ykonuko ayTop cMaTpa HoTpe6HMM umycTpaLyje, 
taOene unm HeyoOmyajeHe POHTOBe, MOTpebHO je Fa ux FOcTaBM y Buy 3a- 
ce6Hux JaToTeka. OpurmHain npeBohenux TekcToBa ce Takohe Mory Hocma- 
Tu y PDF-y. 

Buyeo alicTpakTM 3a payloBe WIM y2KMBO CHMMJbeHM MHTepBjyU Cy Takohe 
UpuxBalbusu u Ouhe objaBbenu Ha Npoduaiuma yacomMca Ha JpyuITBeHMM 
Mpexama (YouTube, Facebook, Instagram, uty.) ynopeqo c eneKTpoHcKoM 
o6jaBoM pajjoBa Ha Koje ce ofHOce. Crabbe BUJeO alicTpakTa WIM UHTepBjya 
He ocnobaha aytopa o6aBes3e fa NOlawbe WMcaHM allcTpakT C KbYYHMM pe- 
4MMa, WIM TpaHcKpMnT uHTepBjya. (YkonMKo MHTepBjy HUje BObeH Ha cpr- 
CKOM MIM CHIVIECKOM je3uKy, IpeBoy| TpaHcKpulita Ha jeyjaH Off Ta Ba je3suKa 
je HeonxoyjaH.) Buyjeo cHuMUM M pyre KpymHe JaToTeke MOTY ce cilaTM WpeKo 
6ecrinaTHMXx CepBiica 3a Jeberwe JaToteka (nonyt WeTransfer, FileMail) ucto- 
BPeMeHO C HOJHOMIeHeM pala MIM HeLyro HaKOH. 


PokoBm 3a MoHolewe pagoBa cy: 30. aupua 3a upBm Opoj, u 31. oK- 
Tobap 3a gpyru. Ayropu he Outu obaBelITeHM 4M HMXOBM payoBu byzy 
IIpMMybeHM. 

AyTopm cy YKHM fa ce pu WMcaby payoBa UpMypxKaBajy MehyHapoy- 
HMX aKkaJICMCKMX M eTUYKUX CTaHTapya. UMHOM mpeyjaBatba pasa 3a oOjaBybu- 
Babe CBaKM ayTOp rapaHTyje ja pay] He Ca[pxKM HUKAaKBO Kpllewe ayTOp- 
CKMX IIpaBa, WlarvjaT WIM eTMYKM pecTyH, Kao M a pall HMje paHnje buo 
o6jaBbeuH, HMje IpMxBaheH 3a O6jaBybuBale HUTM y NOCTYMKy pasMarpaba 
3a OOjaB/bMBalbe Ha JPyroM Mecty, Te Ja he epeHtyasHe payjHe Bep3je yKI0- 
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Author guidelines 





We encourage students intending to submit translations or interviews 
to inform the Editorial Board of their intentions in advance, and to inquire 
whether the text to be translated or the scholar to be interviewed fit in with 
the journal's profile. An example of the translation (1-2 pages long) can also 
be provided, in order for the overall quality of the translation to be assessed 
in advance. 


Papers that were already published elsewhere cannot be submitted. If a 
work in progress version has been made available online, once the paper has 
been published, it should be removed or replaced with a link to the paper on 
the HLH website. 


All submissions will be evaluated by two external reviewers. The peer 
review is double blind. Articles and book reviews will be evaluated by experts 
in the relevant field of legal history, while translations will be reviewed by one 
expert in the field of the translated text, and one philologist specializing in 
the language in question. Interviews, as well as other similar texts (e.g. necrol- 
ogies) are not subject to anonymous reviews, but the Editorial Board may still 
suggest appropriate changes. 


All submissions should be sent in Microsoft Word format to vesnik@ius. 
bg.ac.rs, or submitted online through our website: http://ojsnovi.ius.bg.ac.rs/ 
index.php/Vesnik/index. If illustrations, tables or non-standard fonts are need- 
ed, they should be included as separate files. Originals of translated texts can 
also be sent as PDFs. 


Video abstracts for papers or recorded live interviews are also acceptable 
and will be published on the journal’s social media profiles (YouTube, Face- 
book, Instagram etc.) once the issue they are related to is published online. 
Sending a video abstract or interview does not eliminate the author’s obliga- 
tion to send a written abstract and keywords, or the transcript of the inter- 
view. (If the interview is conducted in a language other than English or Serbi- 
an, a translation of the transcript to either of those languages is also required.) 
Videos and other large files can be sent over free file-sharing services (e.g. 
WerTransfer, FileMail) together with, or soon after the textual submission. 


Deadlines for submissions are the 30" of April for the first issue and the 
31 of October for the second. Authors will be notified when their submission 
is received. 


Authors are obliged to follow international academic and ethical stand- 
ards in the writing of their papers. By submitting a paper for publication, 
every author guarantees that the paper contains no copyright infraction, pla- 
giarism or ethical misconduct, as well as that the paper has not been previ- 
ously published, accepted for publication nor is under consideration for pub- 
lication elsewhere, and that any work in progress versions will be removed 
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HUTM MIM 3aMeHMTM IMHKOM 3a Bep3ujy objaBbeuy y Becnuxy axo pag bye 
lpmxBaheu 3a oOjaBbuBatee. 


AyTopu 3afpKaBajy ayTOpcKo mpaBo Ha cBome Jleny. Meby tum, ycros 3a 
objaBbuBare y Becnuxy ipaene ucitiopuje jecrela ayTopm usqaBary FosBore 
a ojaBn Jeno, Ja rapaHTyjy mpaBo pa he Becnux OuTu HaBeyjeH Kao M3BOp- 
HM M3qaBad y clydajy MOHOBHOr OOjaB/bMBakba MU fa HEMCKbYYMBO ycTyue 
opmalthere Ha YMHOXKaBabbe, Te OBsIalitherbe a Ce TEKCT YYMHM JOCTYTHMM 
jaBHOCTM uM fla ce AMcTpuoyupa y cBuM o6mmuMMa M MeqMjuMa. ObjaBenn 
TeKCTOBM ce Wuctpuo6yupajy non ycnoBuma mMuyeHye ,,Creative Commons 
Attribution 4.0 International License (CC BY 4.0)“. 


2. DopMatTupate M CTU IMcatba 


Panosn ce nummy y pouty Times New Roman, Benuunua 12. Texcrosn 
Ha Cplickom ce nMuy hupuawiHim mwucmMom. TeKcToBM Ha eHIvIecKOM MOry 
a Kopucte Ovi0 OpuTaHCKM MIM aMepu4KU BapMjeTeT eHIveckor je3Mka, 
TIO], YCIOBOM Jfa Ce jeyjaH KOPUCTM KOHTMHYMpaHo Kpos eo pal. 


JlarMHcke M wpyre cTpaHe peu M u3spa3M, KaO M MHTepHeT aspece, 
IIMIly ce Kyp3MBoo (italic), ykonuKo je TO Moryhe 3a MMcMO koje ce KOpucTu. 
3a jesuKe KOjM He KOpucTe NaTMHM4HO Main hupwrwiHo mMcmo (Hp. rpukn), 
MOMMMO Bac Ja KOpMcTuTe PoHT cim4He BeMuMHe UM a POHT FOCTaBMTe y3 
CBOj pag. 

CrpaHa MMeHa KOja ce MOMMY y TeKCTy, a KOja KopucTe Apyraunje 
IMCMO WIM TpaHCKpunyyjy of, Hora y TeKcTy, Tpe6a ja ce IPM IpBOM CrIO- 
MMbalby HalIMlly y OpurMually y 3arpayu, Kyp3uBoM. Y JjabuM HaBowMMa 
KOpMcTe ce CaMO TpaHCcKpM6oBaHa MMeHa. 


IIpumep: Kao uro uctuu4e Urop Menpenes (Viopo Megeeges)... 


Kag je WuTaT mpeBeyeH c Apyror jesuka, Tpe6a HaBeCcTM M U3BOPHM TeEKCT 
ykonIMKo je Moryhe, Ovo y riaBHOM TeKCTy WIM y PycHOTU, y 3aBMCHOCTM 
Of, BakHOCcTU UNTatTa. VM obpuyTo — 3a cBe UMTaTe Ha 610 KOM je3MKy OCMM 
OHOr Ha KOMe je pay] HaliMcaH, Mopajy ce qaTu u upeBogu. Usy3erak oBome 
cy ONMITe MO3HaTe TaTMHCKe peu MU M3pa3u, Kao WTO cy mutatis mutandis, de 
iure, a fortiori, et cetera. 


He nocTojm MMHMMasIHa WIM MaKCMMasina Jy2KUHa pajia, a peljenseH- 
TM MOry Ja Cyrepuily NpouMpuBawe win cKpahuBabe NojeqMHux Wena y 
OKBMpy pajla y 3ABMCHOCTH OJ] BaXKHOCTH 3a TeMy. 

AyTopmma je JO3B0/beHO Ja MWY y IpBOM JIMIy jeqHMHe, IpBOM JIMLLy 
MHOXKMHE, WIM HEYTpasHMM CTMIOM, aM 6u Tpebano Wa Kpo3 pay] KOHTMHY- 
MpaHo KOpuctTe CTUN KOjM cy ofabpann. 


AYTOpOBO MMe M WpesMMe, Ca Cpej[bUM C/IOBOM, VM aKajleMcKa TUTyNa 
ce ylucyjy y roprsu nepn yrao. IIpesume ce mMule BeEMKMM CIOBMMa — Bep- 
3a/IOM; MOXKe Ce KOPMCTUTM pefocnex yoOuuajeH y ayTOpOBOM MaTepHeM 
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or replaced with a link to the version published in the HLH if the paper is 
accepted for publication. 


Authors will retain the copyright in their work. It is, however, a condi- 
tion of publication that authors transfer to the Herald of Legal History the 
non-exclusive right to publish the paper, to be cited as its original publisher 
in case of reuse, to reproduce, to make available to the public, and to dis- 
tribute it in all forms and media. The published papers will be distributed 
under the ,,Creative Commons Attribution 4.0 International (CC BY 4.0)“ 
license. 


2. Formatting and Writing Style 


Papers should be written using the Times New Roman font, size 12. 
Texts in Serbian should be written in the Cyrillic alphabet. Texts in English 
can use either British or American English, but one must be used consistently 
throughout the paper. 


Latin and other foreign words and phrases, as well as internet addresses 
should be written in verso (italic), if available for the script in question. For 
languages that do not use the Latin or Cyrillic alphabet (e.g. Greek), please 
use a font of a similar size and include the font with your paper. 


Foreign names mentioned in the text that use a script or transliteration 
different than the one the paper is written in should be given in the original 
in parentheses (and in verso) when they first appear in the text. In subsequent 
mentions, only the transliterated name should be used. 


Example: As Igor Medvedev (Viiopp Megeeges) points out... 


When quotations translated from other languages are given, the origi- 
nal should also be provided if possible, either in the main text or in a foot- 
note, depending on the quotation’s importance. And vice versa — transla- 
tions should be provided for all quotations given in any language other than 
the one the paper is written in. An exception to this are widely known Latin 
words and phrases, such as mutatis mutandis, de iure, a fortiori, et cetera. 


There is no minimum or maximum length for submissions, but the re- 
viewers may still suggest expanding or shortening a section of the paper based 
on its relevance for the subject. 

Authors are free to write either in first person singular, first person plural 
or in a completely neutral style, but the same style should be used consistently 
throughout the paper. 


The author’s first and last name, initials of the middle name(s), and ac- 
ademic title should be placed in the upper left corner. The last name should 
be capitalized; the order common in the author's native language can be used. 
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jesuxy. YcraHoBa Ha KOjOj ayTOp cTyfMpa MM je salocneH, HUBO CTyquja 
WIM [pyre abunjaywje u nosmyuje, Kao M afpeca eleKTpOHcKe MouITe 
ayTopa, Tpe6a fa 6byny HamMcaHe y PycHOTM O3HAYeHO] 3Be3qMIjOM. Y UcTOj 
(ycHOTM ayTOp MOxXe, aKO 2KeM, TOLAaTM M MHKOBe 3a CBOje Mpoduse Ha 
aKajJJ¢MCKMM CajTOBMMa — CajTy MHCTUTyUWMje re je 3alloceH, HeEKOj aKajjem- 
ckoj Mpexu nlonyT ResearchGate, Orcid, Academia.edu ui cn. 


Kako 6u ce o6e36equa AHOHMMHOCT pajia, MOMMMO Bac Ja He yuucyjeTe 
cBOje MMe HUE OCMM Ha CTpaHM Ha KOjoj je HacmoB. AKO ce NOsMBaTe Ha 
Heke Of] CBOjMX JPyrMx ObjaBbeHUx pajOBa, MOMMMO Bac Ja IPMIMKOM Ha- 
BoheHa NOCTyMaTe Ca HMMa Kao Ca payOBMMa Apyrux ayTopa, a Ja ux mpu- 
TOM He MCTM4eTE Kao CBOje. 


YKOMKO pay, UpeycTaByba FeO CeMMHapCKOr pajia, MacTep MIM JOK- 
TOpcKe Tese, aKO je pe3yiTaT MCTpaxkMBalba Y OKBMpy HeKor HaydHor 
Upojekta, uM je M3araH Ha HeKOj KOHdepeHUMjU, OBe MOZaTKe Tpeba LITO 
HeTabHMje HaBecTu y ucToj PycHOTM y KOjoj je ayropoBa adunnjauuja, y 
3ace6HOM Macycy. 

Y3 uaHke (3a pa3simKy of Apyrux BpcTa pagoBa) Tpe6a FocTaBuTu u 
alicrpakt, qyKMHe 100-150 pean, ca 3-5 KmyYYHMX ped NOAecHMx 3a WOTpe- 
6e OHajH IpeTpaxuBakba MU MHAeKcMpatsa. 


Y mutepecy ayTopa je a HacilOB U Kby4He peu WTO BepHYje M KOHWM3- 
Huje ofpaxaBajy capxKaj pana. Lleo pan, yKyuyjyhu u pesuMe Ha CTpaHoM 
jesuky, NOWIeExKy CTpy4HOj JIeKTYpM UM AHOHMMHMM pelleHsijaMa. YpesHMIITBO 
3apxKaBa UpaBo la UpMlaroyu TeKcT cTuy u PopMarty yacorMca. 

Ha xpajy pagja, mocne 6uOnuorpaduje, HaBope ce Ha ApyroM je3suky ya- 
comMca (Ha eHIyIecKOM ako je paj| Ha CplicKOM mM OOpHyTO) MMe ayTopa ca 
(ycHOTOM, HacyIoB pafla, caxkeTak (kojm Moxe 6uTH Wo 500 pean) u KyUHE 
pean. Ako HucTe y MoryhHocTM fa Mx WpeBefeTe CaMOCTaNHO, MOJMMO Bac 
ja TO Ha3HauMTe Kako 6ucmo obe3benMAM WpeBog. 

Hacnos Tpe6a ya bye WeHTpupaH, OTKylaH BeMKMM C/IOBMMa — Bep3a- 
10M, BenMunHa douta 14. TlonHacnosu 6u Taxohe Tpe6ano ya 6yqy WeHTpu- 
paHM M OTKyWaHM Bep3ayioM, BemmunHa outa 12, M HyMepuicaHM KOHCeKy- 
TMBHO apalickuM Opojepua. 

YkKOMMKO NOFHACIOB MMa BULe WenMHa, OHe TakObe Tpeba ya Oyny obere- 
*KeHe apalicKuM Opojesuma, uM To: 1.1 - MammmM o6vuHMM cioBiMa (out 12), 
1.1.1 - Manu cnoBuma y kypsuBy (out 11), ura. ca MakbuM PoHToOM. 


AyTopu uiaHaka (M Ipuka3a, aKO MMajy Bpyre pedepenye OcMM Kure 
KOjy Upukasyjy) cy y o6aBesm a MogHecy Ou6mMorpadujy yMTMpaHNx era, 
gout 11, Ha Kpajy wiaHxa. JIucta Tpe6a Wa bye MofebeHa Ha MsBope (McTO- 
plijcKe M 1paBHe, T3B. IpMMapHe MsBope) Mu AMTepatypy (T3B. ceKyHAapHe M3- 
Bope), 10 a36y4HOM pely Ipesmmena aytopa. VisBopu 6e3 (mosHaTMx) ayTopa 
Tpe6a Ja Oyay HaBeeHM IIpe OHUX Cc ayTOpuMa, y a36y4HOM pejly 0 HacroBy. 


Y3 mpeBoge Tpe6a FocTaBMTM KpaTakK yBoy| y Kojem he ce y OcHOBHUM 
IpTaMa U3IOXKUTU, 3a USBOPe, IpMpopa, 3Hadaj M KOHTeKCT HacTaHKa IIpeBe- 
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The institution of study and/or employment, study level, or other affiliation 
and position, as well as the author’s email address should be given in a foot- 
note indicated by an asterisk. The authors may also include, in the same foot- 
note, links to their profiles on academic websites — the site of the institution 
where they are employed, an academic network such as ResearchGate, Orcid, 
Academia.edu, etc. 


In order to ensure your paper’s anonymity, please do not include your 
name anywhere except the title page. If you are referring to your other pub- 
lished works, please treat them as you would any other author's, without sin- 
gling them out as your own. 


If the article is a part of a seminary paper, master or doctoral thesis, if it 
is the result of research within a scientific project, or it has been presented at a 
conference, this information should be indicated with as much detail as pos- 
sible in the same footnote with the author’s affiliation, in the next paragraph. 


For articles (unlike other types of submissions), an abstract 100-150 
words long should be included, together with 3-5 keywords suitable for in- 
dexing and online search purposes. 


It is in the author's interest that the title and key words reflect the content 
of the article as closely as possible. The entire paper, including the abstracts, 
shall be subjected to proofreading and peer review. The Editorial Board re- 
serves the right to adapt texts to the journal's style and format. 


At the end of the paper, after the bibliography, the author’s name with the 
footnote, title of the paper, abstract (this time up to 500 words) and key words 
are submitted in the other language of the journal (Serbian if the paper is in 
English and vice versa). If you are unable to translate them yourself, please 
indicate so, and we will provide the translation. 


The title should be centred, typed in capital letters, font size 14. The sub- 
titles should also be centred, typed in capital letters, font size 12 and num- 
bered consecutively by Arabic numbers. 


If the subtitle contains more than one part, they should also be designat- 
ed with Arabic numbers, as follows: 1.1. — with lowercase letters in recto, font 
12, 1.1.1. — with lowercase letters in verso, font 12, etc. 


Authors of articles (and book reviews, if sources other than the reviewed 
book are quoted) are obliged to submit a bibliography of cited references, font 
11, at the end of the article. The list should be divided into primary sources 
(historical and legal sources) and secondary sources (literature), both listed in 
alphabetic order by the authors’ last names. Sources without (known) authors 
should be listed before those with authors, in alphabetic order by title. 


Translations should include a short introduction which should outline 
in basic terms, for primary sources, the nature, significance and the context 
in which the translated text was created, and, for scholarly articles, the basic 
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WeHOr TeKCTa, a 3a HaydHe WiaHKe OCHOBHM MopallM O ayTOpy M 3Hayaj Mpe- 
BeyjeHor TekcTa. YBoy Tpeba fa Oye Ha jesuKy Ha KOjM ce TeKCT MpeBomN, u 
lO UpaBuay He Tpe6a Aa byye FyKM OF jeqHe cTpaHuye. 

Y wutepBjyuMa, wpe WpBe pellimKe cBakor MojeqMHa4yHor yyecHNka, 
Tpe6a Ja Oyay HaBeyjeHa MyHa MMeHa KaKO MHTepBjyMcTe, TAKO M MHTepBiy- 
McaHOr, a MOTOM caMo y uHMIMjanuma. Vintepspjym Ou Tpebano wa canpxKe 
KpaTak yBoy ca 6MorpadckMM JeTaybumMa O MHTepBjyMcaHoM. 

3a HaBohewe WMTaTa y YlaHIMMa M Wpuka3MMa KHVMTa, MOMMMO Bac Ja 
upehete Ha yIyTCTBO 3a CTu HaBOohewa MTepaType KOjM ce Hamla3M y Ha- 
cTaBKy. Pedbepenue y upeBohenum uiaHuMma Tpeba fa ocTaHy y cTMmy Koj 
je kopuuthen y 13BOpHOM TexcTy. 


3. Crum Hapohera mutepatype 


1. Kure: 1yHo ume mu pesmMme ayTopa (c ApyrmmM uHuIMjanuma, yKo- 
JIMKO UX MMa) — KYPeHTOM, HacyIOB — Kyp3MBOM, M3qaBay (ako je N03HaT) 
MECTO M3faBalba — KYPeHTOM, ToyMHa M3{aBatba. 

Axo je 6poj crpaHa Ha3Ha4eH, TpeOa ra HamMcatTu 6e3 Fogataka (monyT 
cTp., p. pp., ff., dd. 1 camano). 

Tlocne Mecta u3aBalba He CTaByba Ce 3apes. 

IIpumep: Alan Watson, Legal Transplants: An Approach to Comparative 
Law, University of Georgia Press, Georgia 1993, 26. 

YKONIMKO KIbUTa MMa BUMIle M3f,akba, MOKe Ce HaBecTM Opoj u3jlakba y cy- 
llepckpunty (amp. 19937), ako ce ayTopy Ta UMHeHMa YMHU OMTHOM. 

Ynyhupawe Ha dycHorty Tpeba fa 6yye ckpaheHo m HyMepicaHO HaKOH 
6poja crpaue. 

IIpumep: Alan Watson, Legal Transplants: An Approach to Comparative 
Law, University of Georgia Press, Georgia 1993, 26, du. 15. 

YKONINKO Ce Y KHU3M HaBOAM BUMUIe MeCTa M3/jalba, MaKCMMasIHO Ce Ha- 
Boye Tp UM paspBajajy ce YpToM. 

IIpumep: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge 
University Press, Cambridge - New York - Melbourne 2004. 

YKONIMKO MOCTOJU BUUIe OF jeqHOr U3JaBa4a, MaKCMMasIHO Ce HaBOye TPM 
MM pasyqBajajy ce KOCOM IpTom. 

IIpumep: Cno6ogaH Jopanosmh, Braga Munana Obpenosuha, xtouia I, 
BUT3 / Jyrocnasujany6nnx / CK3, Beorpay 1990. 


2. UnaHym y awacomMcy: WyHO MMe Mu WpesmMe ayTopa (c ApyrumM uHn- 
WWjaimMa, YKOIMKO UX MMa) — KypeHTOM, Ha3MB WlaHKa — KypeHTOM, Oy, 
HaBOJHMWMMa, Ha3MB YacolMca (IpaBHMX Upermeya uM Wpyre WepMoyuKe) 
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information about the author and the significance of the translated text. The 
introduction should be in the language into which the text was translated, 
and, as a rule, should not exceed one page in length. 

In interviews, both the interviewee’s and the interviewer's full name 
should be used before each individual’s first line, and initials should be used 
afterwards. Interviews should include a short introduction giving biographi- 
cal information about the interviewee. 

For references in articles and book reviews, please refer to the reference 
style guide below. References in translated articles should remain in the style 
used in the original text. 


3. Reference Style 


1. Books: author’s first and last name (with other initials if present) in 
recto, title written in verso, publisher (if known) and place of publication in 
recto, year of publishing. 


If the page number is specified, it should be written without any supple- 
ments (like p., pp., f, dd. or others). 

The publisher’s location should not be followed by a comma. 

Example: Alan Watson, Legal Transplants: An Approach to Comparative 
Law, University of Georgia Press, Georgia 1993, 26. 

If a book has more than one edition, the number of the edition can be 
stated in superscript (for example: 1993) if the author finds that information 
relevant. 

Any reference to a footnote should be abbreviated and numbered after 
the page number. 

Example: Alan Watson, Legal Transplants: An Approach to Comparative 
Law, University of Georgia Press, Georgia 1993, 26, fn. 15. 

If a publication lists more than one place of publication, a maximum of 
three should be listed in the reference, separated by dashes. 

Example: Jill D. Harries, Law and Empire in Late Antiquity, Cambridge 
University Press, Cambridge - New York - Melbourne 2004. 

If there is more than one publisher, a maximum of three should be listed, 
separated by slashes. 

Example: Slobodan Jovanovi¢, Vlada Milana Obrenovica, knjiga I, BIGZ 
/ Jugoslavijapublik / SKZ, Beograd 1990. 


2. Journal articles: author’s first and last name (with other initials if pres- 
ent) in recto, article's title in recto with quotation marks, name of the jour- 
nal (law review or other periodical publication) in verso, volume and year of 
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— KYp3MBOM, Opoj u ro_MuITe M3qaBakba, paclioH cTpaHa 6e3 MKaKBMX Josa- 
Taka (Kao M Koy, UMTMpatba Kibura). AKO je Ha3MB YacomMca HapounTo Ayr, a 
UMTMpa ce BUIe UIaHaka OOjaBbeHUx y heMy, y 3arpayu ce HaBoyM cKpahe- 
HMa Woy Kojom he ce nepuoquKa Hafjabe NOjaBbuBaTu. 


IIpumep: Sima Avramovic, “Mixture of Legal Identities: Case of the 
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law 
in Belgrade - Belgrade Law Review 4/2018, 13-37. 


3. Kawa ce yuTupa unaHaK y 300pHMKy pagoBa, MMe ayTopa M Ha3MB 
ylaHKka ce HaBojle KaO KO] YacolMca, a 3aTMM Ce HaBOse MopsauM oO 360p- 
HMKy payloBa y McToM dbopmaty Kao 3a Kure, M Ha Kpajy paclloH cTpaua, c 
TMM UWITO ce Hocte MMeHa ypeqHMKa y 3arpayM craBba cKpahenuya Ha Mc- 
TOM je3Mky Ha KojeM je o6jaBbeH 360pHUK — yp.“ WIM ,,TIpup.; Ha CplicKoM, 
»ed.“ (oqHocuo ,,eds.“ Koy, Bultic ypeqHMKa) Ha eHr7eckom, ,,Hrsg.“ Ha He- 
MayKOM, MTq. 

IIpumep: Eva Jakab, “Financial Transactions by Women in Puteoli”, 


Paul du Plessis (ed.), New Frontiers: Law and Society in the Roman World, 
Edinburgh University Press, Edinburgh 2013, 123-150. 


4, YkomMKO MOcTOjM BULIe ayTopa MIM ypeqHuKa (fo Tpu), pasqBajajy 
ce 3ape3om. 

IIpumep: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: 
Essays in Athenian Law, Politics and Society, Cambridge University Press, 
Cambridge - New York - Melbourne 2002?. 

YKONIMKO MMa BUMIle OF, Tpu ayTOpa MIM ypeqHMKa, HaBOAM Ce CaMO MMe 
M pesMMe UpBOr, y3 FOWaBate ckpahenuye peun et alia (et al.) kyp3uBoM. 

IIpumep: Michael A. Livingston et al., The Italian Legal System, Stanford 
Law Books, California 2015. 


5. YKOMMKO ce y payly WuTMpa camo jeyjaH TeKcT ompebeuor ayTopa, Kop 
HOHOBbCHOr IMTMpaka TOr TeKcTa, Nocwe WpBor cioBa MMeHa M (enor) 
lpesmMeHa ayTopa, cilequ camo 6poj cTpaHe vu TauKa (6e3 Fosaraka op. cit., 
HaB. J[e/10 Ui CI.). 

IIpumep: A. Watson, 65. 

YkKONMKO ce IMTMpa BUe payoBa UcTor ayTopa, HacioB ce cKpahyje Ha 
HajBullle Tpu peu (He pauyHajyhu mpeyore, Be3sHuKe M WI1aHOBe). 

IIpumep: A. Watson, Legal Transplants, 82. Vinu: S. Avramovic¢, “Mixture 
of Legal Identities’, 25. 


6. YKOIMKO ce UMTMpa Bue CTpaHa Koje cy TaxHO oppebhene, oHe ce 
pa3qBajajy UpTMIOM, Wocwe vera cneqM TauKa. 


IIpumep: G. Thiir, 238-276. 
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publication, page range without any supplements (as in the book citation). If 
the name of a journal is particularly long, and multiple articles published in 
it are cited, an abbreviation should be offered in parentheses when it is first 
mentioned and used later on. 


Example: Sima Avramovi¢, “Mixture of Legal Identities: Case of the 
Dutch (1838) and the Serbian Civil Code (1844)”, Annals of the Faculty of Law 
in Belgrade - Belgrade Law Review 4/2018, 13-37. 


3. When an article from an edited volume is cited, the name and ti- 
tle are written in the same way as for journal articles, followed by the data 
about the volume in the same format as for books, and a page range, but 
the names of the editors are followed by an abbreviation in parentheses in 
the language of the book - “ed.” (or “eds.” for multiple editors) in English, 
“Hrsg.“ in German, etc. 

Example: Eva Jakab, “Financial Transactions by Women in Puteoli”, Paul 
du Plessis (ed.), New Frontiers: Law and Society in the Roman World, Edin- 
burgh University Press, Edinburgh 2013, 123-150. 


4. If there is more than one author or editor of a book or article (three at 
most), their names should be separated by commas. 

Example: Paul Cartledge, Paul Millett, Stephen Todd (eds.), Nomos: Es- 
says in Athenian Law, Politics and Society, Cambridge University Press, Cam- 
bridge - New York - Melbourne 2002°. 

If there are more than three authors or editors, only the first name should 
be cited, followed by abbreviation et alia (et al.) in verso. 

Example: Michael A. Livingston et al., The Italian Legal System, Stanford 
Law Books, California 2015. 


5. Repeated citations of a single work by the same author should include 
only the first letter of his or her name, last name and the number of the page. 
Example: A. Watson, 65. 


If two or more references to the same author are cited, the title should be 
abbreviated to up to three words (not counting prepositions, conjunctions or 
articles). 


Example: A. Watson, Legal Transplants, 82. Or: S. Avramovi¢, “Mixture 
of Legal Identities”, 25. 

6. If more than one page is cited from a text and they are specified, they 
should be separated by a dash, followed by a period. 

Example: G. Thiir, 238-276. 
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Ykomuko ce UMTMpa BUe CTpaHa Koje ce He ofpebyjy TawHo, nocme 
6poja Koj o3HadaBa IpBy CTpaHy HaBOJIM Ce ,,M Jjalbe“ C TAXKOM Ha Kpaijy. 


IIpumep: G. Thiir, 244 u game. 


7. YKONMKO Ce WMTMpa WofjaTak C McTe CTpaHe M3 MCTOF JJeya Kao y Uper- 
XOJHOj PycHOTU, KOpMcTU ce TaTMHMU4Ha cKpaheuuta 3a Ibidem y kyp3uBy, c 
Ta4KOM Ha Kpajy (6e3 HaBohewa IpesuMeHa M MMeHa ayTopa). 


IIpumep: Ibid. 
YkKOMMKO ce UMTUpa MofaTak M3 UcTor ea Kao y WpeTXoZHOj dycHoTn 


(amm c pa3imunte crpaHe) KopucTm ce naTMHM4Ha cKpaheuuia 3a Ibidem, 
HaBogM ce ofroBapajyha crpaHa M cTaByba TauKa Ha Kpajy. 


IIpumep: Ibid., 69. 


8. O6jaBbeHN UpesqMOLepHN UpaBHM U3BOpu UMTMpajy ce y ckmany ca 
WpaBMIMMa 3a WMTMpawe caBpeMeHMX M3fjakba, Kao Ou0 Koja Apyra KwM- 
ra. YKOMKO Cy y IMTaby M3BOpPM Ca CTaHTapwM30BaHMM CMCTeMOM WMTM- 
pata (up. Corpus Iuris Civilis, BuOnuja) kopucte ce craHapaqM3oBaHe 
ckpahenuue. 


9. 3aKOHM M ApyrM WpomMcn ce HaBojle IyHMM Ha3MBOM — y KypeHTY, 
IOTOM ce HaBOJM riacuio y KoMe je NponMc objaBybeH — Kyp3MBoM (Hp. 
Ciyxc6enu inacnux), a Wocne 3ape3a Opoj u royuHa O6jaBbuBatba, OHOBO y 
Kypeuty. Ykommxko he ce NoMeHYTM 3aKOH WMTMpaTM uM KacHuje, IpwIMKOM 
IIpBOr HOMMbbalba, Nocyle pte, HaBOZM ce ckpahenuua nog Kojom he ce mpo- 
TIMC Jjaybe 1OjaBsbUBaTH. 


IIpumep: Ycras Kpamesune Cp6a, Xpspata mu Cnopenarja of 28. jyHa 
1921. roqune, Cayxc6ene noeune Kpameeune Cpoa, Xpeaiia u Cnoeenaua, ro- 
mnua III, 6p. 142/21. 


YKONMKO je IPONMC M3MeHMBaH VM JOlMymHaBaH, HaBose Ce CyKIeCMBHO 
6pojeBu u rogue OOjaBHuBalba U3MeHa M WOMMyHa. 


IIpumep: 3aKoH 0 OcHOBaMa CMICTeMa BaclIMTatba MU OOpas0Balba, Cryn- 
6enu inacnux PC, 6p. 62/03, 64/03, 58/04 u 62/04. 


10. UnaHoBu, craBoBM Mm TayKe MpomMca ce HaBofe pexqHUM OpojeBuma. 
Peun ,,WiaH’, ,CTaB™ UM ,,TaaKa~ Ce MOLy CKpaTMTM Ha ,,WI1., ,,CT.” MU Tad. M ay- 
TOPMMa KOjM HaBope BeIMKM Opoj UaHOBa CaBeTYjeMo Ja ce TOra IpMApKaBaijy. 


IIpumep: atau 5. crap 2. unm un. 5, cr. 2, Tau. 3. mam us. 5, 6, 9. u 10. 
vam un. 4-12, uto. 


11. Hapobewe cyyckux opyka Tpe6a fa calpxKu WTO NOTHyHMje o- 
qatke (Bpcta u 6poj oftyKe, FaTyM Kajja je WoHeceHa, NyOmMKaMja y KOjoj je 
eBeHTyaIHO OOjaBybeHa). 


12. Hapoheme HeobjaBbenux usBopa (apxuBcKe rpahe) tpe6a wa canp- 
%KM HacilOB M3BOPHOr JJOKyMeHTa TO je Moryhe mpeyMsHMje, pahen ume- 
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If more than one page is cited from a text, but they are not specifically stat- 
ed, the number which notes the first page should be followed with “etc?” 


Example: G. Thiir, 244 etc. 


7. If the same page of the same source was cited in the preceding foot- 
note, the Latin abbreviation for Ibidem should be used, in verso, followed by 
a period. 

Example: Ibid. 


If the same source (but not the same page) was cited in the preceding 
footnote, the Latin abbreviation for Ibidem should be used, in verso, followed 
by the page number and a period. 


Example: [bid., 69. 


8. Pre-modern legal sources that have been published should be cited ac- 
cording to their modern-day editions, like any other book. In case of sources 
with a standardized citation system (e.g. the Corpus Iuris Civilis, the Bible) the 
standard abbreviations should be used. 


9. Statutes and other regulations published in modern-day official pub- 
lications should be provided with a complete title in recto, followed by the 
name of the publication (e.g. official gazette) in verso, and then the number 
(volume) and year of publication in recto. In case of repeated citations, an 
acronym should be provided on the first mention of a given statute or other 
regulation. 


Example: Ustav Kraljevine Srba, Hrvata i Slovenaca od 28. juna 1921. 
godine, Sluzbene novine Kraljevine Srba, Hrvata i Slovenaca, godina III, br. 
142/21. 

If the statute has been changed and supplemented, numbers and years 
should be given in a successive order of publishing changes and additions. 


Example: Zakon o osnovama sistema vaspitanja i obrazovanja, Sluzbeni 
glasnik RS, br. 62/03, 64/03, 58/04 i 62/04. 


10. Articles of the cited statutes and regulations should be denoted as 
follows: 

Example: Article 5 (1); Articles 4-12. 

The word “article” can be abbreviated to “art, and we advise authors re- 


ferring to a large number of articles to do so. 


11. Citation of modern court decisions should contain the most complete 
information possible (category and number of the decision, date of decision, 
the publication in which it was published). 


12. Citation of unpublished sources (archive materials) should contain 
the title of the source document as precisely as possible, followed by the name 
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HOM apxXMBa y KOjeM ce 4yBa, Ha3MBOM ous, rpyme cuca uu 36upxe, 
y3 ofroBapajyhy o3HakKy OKYMeHTa KOjy KOpucTM FOTM4YHM apxuB (yKiby- 
uyjyhu 6poj douya, bacimKze vu cy.); y clyyajy WOHaBybakba, IPWIMKOM Up- 
BOF IIOMMbalba MOKe Ce HaBECTM AKPOHMM WIM ckpaheHuua oy KojmM he ce 
M3BOP fajbe NOjaBsbUBaTU. 


13. Lurupare BeO crpaHMya, cajToBa MU eneKTPOHCKMX Kura Tpeba 
la CalpxKU Ha3uB UMTMpaHor TeKcTa, aj[pecy MHTepHeT CTpaHuile ucnMcaHy 
KYP3MBOM M JaTyM Mociepwer NpMcTyna cTpaHMyn. 


IIpumep: European Commission for Democracy through Law, Opinion 
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-AD 
(2007)004-e.asp, ipuctymbeHo 24. mapta 2020. 
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of the archive in which it is kept, the name of the fonds, record group or col- 
lection, and the document signature number used by the archive in question 
(complete with the number of the fonds, folder etc.); in case of repeated use, 
an acronym or abbreviation can be provided on first mention. 


13. Citations of web pages, websites or e-books should include the title of 
the text, source address (URL) in italic, and the date of the most recent access. 


Example: European Commission for Democracy through Law, Opinion 
on the Constitution of Serbia, http://www.venice.coe.int/docs/2007/CDL-AD 
(2007)004-e.asp, last visited on 24.3.2020. 
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